Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


U.S  A 
(oo 


i 


Vol.  II.— 1 


Tbe  official  duties  of  tbe  Reporter,  requiriag  his  residence  an- 
Dually  in  the  City  o^  WatMitgton,  during  the  aesuon  of  the  Su- 
preme Court,  in  the  months  of  January,  February,  and  Marcb,  he 
will  attend  to  profesnonal  bunnesa  in  that  Court.  He  will  also  have 
it  in  his  power  to  attend  to  claims  upon  the  departuients  of  the  go- 
vernment, and  to  such  as  require  the  aid  of  the  national  legislature ; 
and  be  tenders  his  services  for  these  purposes. 

During  the  term  of  the  Court,  as  an  act  of  profenional  comity, 
be  will,  on  application  by  mail,  most  willingly  give  any  information 
to  counsel  of  the  state  of  the  docket,  or  of  cases  in  which  they  are 
interested. 

At  all  periods  of  the  year,  except  during  the  session  of  the  Court, 
tbe  residence  of  the  Reporter  is  in  tbe  city  of  PhiIadel[Aia. 
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THE  honourable  Robert  Trimble,  one  of  the  associate 
justices  of  this  Court,  died  at  his  residence  in  Paris,  Ken- 
tacky,  in  September  1828. 

Mr  Justice  Trimble  was  born  in  Augusta  county,  Vir- 
ginia, in  1777,  and  was  the  son  of  Mr  William  Trimble, 
one  of  the  earliest  settlers  in  Kentucky ;  a  virtuous  man, 
whose  bold,  firm,  and  enterprising  character  induced  him 
to  seek  an  increase  to  his  fortunes,  by  establishing  him- 
self on  the  frontiers,  encountering  all  the  dangers  and  hard- 
ships of  a  new  and  advanced  settlement. 

Mr  Justice  Trimble  accompanied  his  father  when  he  emi- 
grated, and  the  early  years  of  his  life  were  passed  in  agri- 
cultural industry;  and  frequently  in  the  amusements  and 
toils  of  the  chase,  upon  the  success  of  which  the  settlers 
oflen  depended  for  food:  he  was  sometimes  engaged  in 
defence  against  Indian  invasion,  to  which  the  borderers  were 
then  constantly  exposed.  He  was  distinguished  in  his  youth 
for  his  conduct,  his  courage  and  his  sagacity ;  and  was  ac- 
knowledged as  a  leader  by  his  associates. 

The  native  and  powerful  energies  of  his  mind  could  not 
be  restrained  by  the  situation  in  which  he  was  placed,  and 
he  became  desirous  of  obtaining  an  education  which  would 


fit  him  for  higher  duties.  By  teaching  an  English  Echnol 
be  procured  the  means  of  entering  Bourbon  Academy;  and 
he  afterwards  was  a  student  in  the  Kentucky  Academy 
in  Woodford  county,  where  he  completed  his  classical  at- 
tainments. He  then  studied  law,  and  in  1800  commenced 
the  practice  of  his  profession  at  Fans,  in  Bourbon  county, 
where  he  married.  His  widow,  and  a  numerous  family  of 
children  survive  him. 

Mr  Justice  Trimble  always  enjoyed  the  highest  consider- 
ation and  confidence  of  his  fellow  citizens.  In  1802  he 
was  elected  to  the  house  of  representatives  of  Kentucky ; 
but  in  the  following  year  he  declined  a  re-election,  deter- 
mining to  devote  himself  to  his  profession,  a  duty  enjoined 
upon  him  by  his  narrow  fortunes.  In  1807,  his  profes- 
sional reputation  and  character  were  such,  that  he  was  ap- 
pointed a  judge  of  the  supreme  court  of  Kentucky ;  which 
utnation  he  held  for  two  yean  with  great  reputation.  He 
relinquished  the  office  to  resume  the  practice  of  his  pro- 
fession; and  in  ISXO  he  refused  the  commission  of  chief 
justice  of  the  state.  In  1813  be  again  declined  the  office 
of  chief  justice ;  and  having  assiduously  and  successfully 
devoted  himself  to  the  bar  until  1817,  he  was  in  that  year 
appointed  district  judge  of  the  United  States,  for  the  district 
of  Kentucky.  Id  May  1626,  he  received,  from  President 
Adams,  the  commission  of  associate  justice  of  the  Supreme 
Court  of  the  United  States. 

In  the  performance  of  judicial  duties  in  Kentucky,  in  the 
state  courts,  and  in  the  district  and  circuit  Courts  of  the 
United  States,  Judge  Trimble  obtmned  the  respect  and 
esteem  of  the  profession  and  of  his  fellow  citizens.  Learned 
in  the  law,  just  and  discriminating  in  his  judicial  investiga- 
tions, his  decisions  were  characterised  by  great  legal  accu- 
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racy,  research  and  perspicuity,  and  by  an  enlarged  and  libe- 
ral equity.  In  the  Supreme  Court  of  the  United  States, 
Mr  Justice  Trimble  maintained  and  increased  the  character 
and  reputation  which  had  placed  him  upon  that  bench. 
His  opinions  were  clear  and  comprehensive,  illustrated  and 
enriched  by  all  the  legal  learning  their  subjects  demanded ; 
and  they  gave  to  those  who  heard  them  the  surest  anti- 
cipations of  increasing  usefulness  and  talents,  had  it  been 
permitted  to  him  to  remain  in  the  performance  of  the  high 
functions  of  his  station. 

In  private  and  domestic  life  Mr  Justice  Trimble  was  uni- 
versally beloved  and  respected.  Geiitle,  conciliating  and 
kind  in  his  manners  and  disposition,  honourable  and  faith- 
ful in  all  his  transactions,  every  one  who  knew  him  sought 
his  friendship,  and  was  proud  of  attaining  it.  As  a  husband 
and  a  father,  his  mild  and  amiable  virtues  endeared  him  to 
those  with  whom  he  was  connected  in  these  relations ;  and 
his  home  was  always  the  abode  of  cheerfulness  and  content. 
He  was  a  patriot,  and  a  firm  republican,  and  he  was  de- 
votedly attached  to  the  union ;  always  maintaining  those 
constitutional  principles  which  have  been  declared  from  the 
tribunal,  of  which  he  had  been  an  efficient  and  much  honour- 
ed member. 
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Abraham  L.  Pr.xsocK  &  James  Sellers,  Plaitctiffs  in  Error 

vs.  Adam  Dialogue. 


Tbe  record  cooUini,  embodied  in  (he  bill  of  exceptions,  the  whole  of  the  teiti- 
mooy  and  evideoce  oflfered  at  the  trial  of  tbe  cause  by  each  party  in  support 
of  the  issue.  It  is  very  voluminous,  and  as  no  exception  wa^  taken  to  its 
competency  or  sufficiency,  cither  generally  or  for  any  particular  purpose ; 
it  is  not  properly  before  this  court  for  consideration,  and  forms  an  expensive 
and  unnecessary  burthen  upon  the  record.  This  Court  has  had  occasion,  in 
many  cases,  to  express  its  regret  on  account  of  iriegular  proceedings  of  this 
nature.  There  wa^*  not  the  slightest  necessity  of  putting  any  portion  of  the 
evidence  in  this  case  upon  the  record ;  since  the  opinion  of  the  court,  delivered 
to  tbe  jury,  presented  a  general  principle  of  law ;  and  the  application  of  the 
evidence  to  it  was  left  to  the  jur}'.     [15] 

It  ii  no  ground  of  reversal,  that  the  court  below  omitted  to  give  directions  to 
tbe  jury  upon  any  points  of  law  which  might  arise  in  the  cause,  where  it  was 
not  requested  by  either  party  at  the.  tiial.  It  is  sufficient  for  us,  that  the 
court  has  given  no  erroneous  directions.     [16] 

If  either  party  considers  any  point  presented  by  the  evidence,  omitted  in  tbe 
charge  of  the  court,  it  is  competent  for  such  party  to  require  an  opinion  from 
(he  court  upon  tha(  point.  The  court  cannot  be  presumed  to  do  more  in  ordi- 
nary cases,  than  to  express  its  opinion  upon  quesdons,  which  the  parties  them- 
selves have  raised  on  (he  trial.     [16] 

I(  has  not  been,  and  indeed  it  caniiot  be  denied,  (hat  an  inventor  may  abandon 
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hit  inveotioD,  and  surreoder  or  dedicate  it  to  the  public.  Tliif  inchoate  right, 
thui  gone,  cannot  ailerwards  be  reiumed  at  his  pleasure ;  for  When  gifts,  are 
once  made  to  the  public  in  this  way,  they  become  absolute.  The  question 
which  generally  arises  on  trials  is  a  question  offset,  rather  than  of  law ;  whether 
the  acts  or  acquiescence  of  the  party,  furnish,  in  the  given  case,  satis&ctory 
proof  of  an  abandonment,  or  dedication  of  the  invention  to  the  public.    [16] 

It  is  obvious,  that  many  of  the  provisions  of  our  patent  act,  are  derived  from  the 
principles  and  practice  which  have  prevailed  in  the  construction  of  the  law  of 
England  in  relation  to  patents.     [18] 

Where  English  statutes,  such  for  instance  as  the  statute  of  frauds,  and  the 
statute  of  limitations,  have  been  adopted  into  our  own  legislation ;  the  known 
and  settled  construction  of  those  statutes  by  courts  of  law,  has  been  consi- 
dered as  silently  incorporated  into  the  acts ;  or  has  been  received  with  all  the 
weight  of  authority.  This  is  not  the  case  with  the  English  statute  of  mono- 
polies, which  contains  an  exception,  on  which  the  grants  of  patents  for  inven- 
tions have  issued  in  that  country.  The  language  of  that  clause  in  the  statute 
is  not  identical  with  the  patent  law  of  the  United  States ;  but  the  construction 
of  it  adopted  by  the  English  courts,  and  the  principles  and  practice  which 
have  long  regulated  the  grants  of  their  patents ;  as  they  must  have  been 
known,  and  are  tacitly  referred  to  in  some  of  the  provisions  of  our  own  sta- 
tute, afford  materials  to  illustrate  it.    [18] 

The  true  meaning  of  the  words  of  the  patent  law,  **  not  known  or  used  before  the 
application ;"  is, not  known  or  used  by  the puhlie,be{ort  the  application.  [19] 

If  an  inventor  should  be  permitted  to  hold  back  from  the  knowledge  of  the  public 
the  secrets  of  his  inf^tion ;  if  he  Aould,  for  a  long  period  of  years,  retain 
the  monopoly,  and  make  and  sell  his  invention  publicly ;  and  thus  gather  the 
whole  profits  of  it,  relying  upon  his  superior  skill  and  knowledge  of  the 
structure ;  and  then,  and  then  only,  when  the  danger  of  competition  should 
force  him  to  procure  the  exclusive  right,  he  should  be  allowed  to  take  out  a 
patent,  and  thus  exclude  the  public  from  any  further  use,  than  what  should 
be  derived  under  it,  during  his  fourteen  years ;  it  would  materially  retard  the 
progress  of  science  and  the  useful  arts ;  and  give  a  premium  to  those  who 
should  be  least  prompt  to  communicate  their  discoveries.    [19] 

If  an  invention  is  used  by  the  public,  with  the  consent  of  the  inventor,  at  the 
time  of  his  application  for  a  patent ;  how  can  the  Court  say,  that  his  case  is 
nevertheless  such  as  the  act  was  intended  to  protect  ?  If  such  a  public  use  is 
not  a  use  within  the  meaning  of  the  statute ;  how  can  the  Court  extract  the 
case  from  its  operation,  and  support  a  patent,  when  the  suggestions  of  the 
patentee  were  not  true ;  and  the  conditions,  on  which  alone  the  grant  was 
authorised,  do  not  exist  ?     [21] 

The  true  construction  of  the  patent  law  ii,  that  the  first  inventor  cannot  acquire 
a  good  title  to  a  patent,  if  he  suffers  the  thing  invented  to  go  into  pubUc  use, 
or  to  be  publicly  sold  for  use,  before  he  makes  application  for  a  patent.  This 
voluntary  act,  or  acquiescence  in  the  public  sale  or  use,  is  an  abandonment 
of  his  right ;  or  rather,  creates  a  disability  to  comply  with  the  terms  and  condi- 
tions of  the  law ;  on  which  alone  the  secretary  of  state  is  authorised  to  grant 
tiim  a  patent.     [28] 
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THIS  case  was  brought  before  the  Court,  on  a  writ  of 
error  to  the  circuit  court  for  the  eastern  district  of  Penn- 
sylvania. 

In  that  court,  the  plaintiffs  in  error  had  instituted  their 
suit  against  the  defendants,  for  an  infringement  of  a  patent 
right,  for  ^*  an  improvement  in  the  art  of  making  tubes  or 
hose  for  conveying  air,  water,  and  other  fluids."  Theain- 
vention  claimed  by  the  patentees,  was  in  the  mode  of  ma- 
king the  hose  so  that  the  parts  so  joined  together  would  be 
tight,  and  as  capable  of  resisting  the  pressure  as  any  other 
part  of  the  machine. 

The  bill  of  exceptions,  which  came  up  with  the  record, 
contained  the  whole  evidence  given  in  the  trial  of  the  cause 
in  the  circuit  court.  The  invention,  for  which  the  patent 
right  was  claimed,  was  completed  in  1811;  and  the  letters 
patent  were  obtained  in  1818.  In  this  interval,  upwards  of 
thirteen  thousand  feet  of  hosCj  constructed  according  to  the 
invention  of  the  patentees,  had  been  made  and  sold  in  the 
city  of  Philadelphia.  One  Samuel  Jenkins,  by  the  permiss- 
ion of,  and  under  an  agreement  between  the  plaintiffs  as  to 
the  price;  had  made  and  sold  the  hose  invented  by  the 
plaintiffs,  and  supplied  several  hose  companies  in  the  city 
of  Philadelphia  with  the  same.  Jenkins,  during  much  of 
the  time,  was  in  the  service  of  the  plaintiffs,  and  had  been 
instructed  by  them  in  the  art  of  making  the  hose.  There 
was  no  positive  evidence,  that  the  agreement  between  Jen- 
kins and  the  plaintiffs  in  error  was  known  to,  or  concealed 
from  the  public.  The  plaintiffs,  on  the  trial,  did  not  allege 
or  offer  evidence  to  prove  that  they  had  delayed  making 
application  for  a  patent,  for  the  purpose  of  improving  their 
invention;  or  that  from  1811  to  1818,  any  important  modi- 
fications or  alterations  had  been  made  in  their  riveted  hose. 
The  plamtifl^  claimed  before  the  jury,  that  all  the  hose 
which  had  been  made  and  sold  to  the  public,  prior  to  their 
patent,  had  been  constructed  and  vended  by  Jenkins  under 
their  permission. 

Upon  the  whole  evidence  in  the  case,  the  circuit  court 
charged  the  jury : 
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"  We  are  clearly  of  opiDioD  that  if  an  iaventor  makeB  bis 
difcovery  public,  looks  on  and  permitB  others  freely  to  use 
it,  without  objection  or  assertion  of  claim  to  the  inven- 
tion, of  which  the  public  might  take  notice;  he  abandons 
the  inchoate  right  to  the  exclusive  use  of  the  invention,  to 
which  a  patent  would  have  entitled  him,  had  it  been  ap- 
plitd  for  before  such  use.  And  we  think  it  makes  no  dif- 
fereoce  in  the  principle,  that  the  article  so  publicly  used, 
and  afterwards  patented,  was  made  by  a  particular  indivi- 
dual, who  did  BO  by  the  private  permission  of  the  inventor. 
As  long  as  an  inventor  keeps  to  himself  the  subject  of  bis 
discovery,  the  public  cannot  be  injured :  and  even  if  it  be 
made  public,  but  accompanied  by  an  assertion  of  the  in- 
ventor's claim  to  the  discovery,  those  who  should  make  or 
use  the  subject  of  the  invention  would  at  least  be  put 
upon  their  guard.  But  if  the  public,  with  the  knowledge 
and  the  tacit  consent  of  the  inventor,  is  permitted  to  use 
the  invention  without  opposition,  it  is  a  fraud  upon  the  pub- 
lic afterwards  to  take  out  a  patent.  It  is  poiaible  that  the 
inventor  may  not  have  intended  to  give  the  benefit  of  his 
discpvery  to  the  public;  and  may  have  supposed  that  by 
giving  permission  to  a  particular  individual  to  construct 
for  others  the  thing  patented,  he  could  not  be  presumed  to 
have  done  so.  But  it  is  not  a  question  of  intention,  which, 
is  involved  in  the  principle  which  we  have  laid  down;  but 
of  legal  inference,  resulting  from  the  conduct  of  the  in- 
ventor, and  affecting  the  interests  of  the  pablic.  It  is  for 
the  jury  to  say,  whether  the  evidence  brings  this  case 
within  the  principle  which  has  been  stated.  If  it  does,  the 
court  is  of  opinion  that  the  plaintiffs  are  not  entitled  to  a 
verdict." 

To  this  charge  the  plaintifis  excepted,  and  the  jury  gave 
a  verdict  for  the  defendant. 

Mr  Webster,  for  the  plaintiff  in  error,  contended, 
].  That  the  invention,   being  of  such  a  nature  that  the 
use  of  it,  for  the  purpose  of  trying  its  utility  and  bringing 
it  to  perfection,  must  necessarily  be  open  and  public;  the 
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implication  of  a  waiver  or  abandonment  of  the  right,  fur- 
nished by  such  public  use,  is  rebutted  by  the  circumstance 
that  the  article  was  made  and  sold  only  by  one  individual ; 
and  that  individual  was  authorized  and  permitted  so  to  do 
by  the  inventors. 

2.  That  the  use  of  an  invention,  however  public,  if  it  be 
by  the  permission  and  under  the  continual  exclusive  claim 
of  the  inventor;  does  not  take  away  his  right,  except  after 
an  unreasonable  lapse  of  time,  or  gross  negligence,  in  ap- 
plying for  a  patent. 

3.  That  the  jury  should  iiave  been  instructed,  that,  if 
they  found  the  riveted  hose,  which  was  in  use  by  the  hose 
companies,  had  been  all  made  and  sold  by  Jenkins,  and  by 
no  one  else,  prior  to  the  grant  of  the  patent ;  and  that  he 
was  permitted  by  the  inventors,  under  their  agreement,  so 
to  make  and  sell  the  same ;  that  such  use  of  the  invention, 
not  being  adverse  to  their  claim,  did  not  take  away  their 
exclusive  right,  nor  imply  an  abandonment  of  it  to  the 
public. 

4.  That,  if  they  found  the  hose  bad  not  been  made  or 
sold,  prior  to  the  grant  of  the  patent,  by  any  person  but 
Jenkins,  then  the  giving  of  permission  to  him,  being  in  it- 
self an  assertion  of  claim,  was  not  a  dedication  to  the 
public;  and  that  the  public,  by  purchasing  and  using  the 
hose,  thus  made  by  tiie  permission  of  the  inventors,  acquired 
no  title  to  the  invention — but,  on  the  contrary,  if  the  price 
paid  included  a  premium  for  the  invention,  the  public  by 
so  purchasing,  admitted  the  right  of  the  inventors.   ' 

5.  That,  at  any  rate,  there  being  no  use,  by  the  publiCj 
of  this  invention,  it  should  have  been  left  to  the  jury,  to  say, 
whether,  under  all  the  circumstances,  considering  the  na- 
ture of  the  invention,  and  the  time  necessary  to  perfect  it ; 
the  plaintiffs  have  been  guilty  of  negligence,  in  not  sooner 
applying  for  a  patent. 

Mr  Webster  stated,  that  the  question  to  be  decided  by 
the  Court  laid  within  a  narrow  compass.  The  defence  set 
up  was,  that  the  plaintiffs  had  suffered   their  invention  to 
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be  used  before  their  application  for  a  patent ;  and  bad  thus 
lost  all  right  to  the  exclusive  use  of  it. 

The  Court,  in  this  case,  would  be  called  upon  to  reverse 
the  English  decision  relative  to  abandonments ;  for  it  was 
admitted,  that  those  cases  had  gone  to  the  whole  extent  of 
the  principles  applied  to  this  case  in  the  circuit  court. 
Those  cases  have  decided,  that  any  public  use  of  an  inven- 
tion, even  for  experiment,  renders  it  no  longer  a  new  ma- 
chine. In  the  courts  of  the  United  States,  a  more  just  view 
had  been  taken  of  the  rights  of  inventors.  The  laws  of  the 
United  States  were  intended  to  protect  those  rights,  and  to 
confer  benefits ;  while  the  provisions  in  the  statute  of  Eng- 
land, under  which  patents  are  issued,  are  exceptions  to  the 
law  prohibiting  monopolies.  Hence,  the  construction  of  the 
British  statute  had  been  exceedingly  straight  and  narrow, 
and  different  from  the  more  liberal  interpretation  of  our  laws. 

By  the  decisions  of  our  courts,  there  must  be  a  voluntary 
abandonment  J  or  negligence^  or  unreasonabh  delay  in  ob- 
taining letters  patent,  to  destroy  the  right  of  the  patentee. 
Goodyear  vs.  Mathews,  Paine^s  Rep.  300 ;  Morris  vs.  Hunt- 
ington, Id.  348. 

The  exception  to  the  charge  of  the  court  is,  that  the  jury 
should  have  been  instructed  to  decide  upon  the  evidence, 
whether  the  plaintiff  meant  to  abandon  his  invention  by  the 
permission  to  Jenkins  to  use  it.  Jenkins  must  be  consider- 
ed as  the  private  agent  of  the  inventors;  and  their  agree- 
ment with  him,  under  which  he  made  the  hose,  is  to  be 
considered  rather  as  an  assertion  of  their  exclusive  right  to 
the  invention,  than  a  surrender  of  it.  By  omitting  to  leave 
to  the  jury  this  question  of  an  intention  to  abandon,  the  case 
was  erroneously  withdrawn  from  them.  The  rights  of  the 
parties  also  entitled  them  to  have  the  causes  of  their  delay 
in  patenting  their  invention  inquired  of  by  the  jury.  As 
the  case  is  presented  on  the  bill  of  exceptions,  the  court  in 
their  charge  undertook  to  state  the  whole  law  of  the  subject 
matter  to  thti  jury ;  and  the  omission  to  instruct  them  on 
any  one  point  is  error. 
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If  in  this  charge  of  the  court  any  thing  is  omitted  which 
was  matter  of  law  for  the  jury,  it  is  misdirection. 

In  a  case  in  Massachusetts,  said  to  be  reported  in  4th 
JlfcMOit'i  R^.9  it  was  left  to  the  jury  to  decide  whether 
seventeen  years'  delay  could  be  accounted  for. 

Under  the  provisions  of  the  laws  of  the  United  States, 
the  right  is  created  by  the  invention^  and  not  by  the  patent. 
The  court,  therefore,  may  have  misled  the  jury,  in  stating 
that  the  plaintiffs  aMwed  the  invention  to  be  used.  The 
thing  innetUid  was  only  permitted  to  be  used. 

The  suggestion,  that  by  adopting  the  language  of  the 
English  statute,  the  cases  decided  in  England  upon  that 
statute  are  adopted,  may  be  Answefred  by  a  reference  to 
those  cases.  They  have  all  arisen  within  a  few  years,  since 
the  enactment  of  our  law ;  and,  except  the  dictum  of  Lord 
Coke  in  2d  Institute,  the  authorities  are  all  of  modern  date. 

If  this  Court  shall  be  of  opinion,  that  as  no  instructions 
were  particularly  asked  upon  the  questions  raised  here,  the 
court  below  were  not  bound  to  notice  them  in  the  charge, 
and  that  the  court  did  not  undertake  to  decide  the  whole 
law;  the  plaintiff  in  error  can  make  out  no  case  here.  But 
if  this  Court  shall  consider  the  questions  now  submitted 
doubtful,  as  the  rights  of  the  plaintiffs  may  not  have  been 
fully  investigated-;  by  sending  the  case  back  to  the  circuit 
court,  a  more  full  investigation  of  all  the  points  involved 
in  it  may  be  made. 

Mr  Sergeant,  for  the  defendant,  insisted, 

1.  That  mere  invention  gives  no  right  to  an  exclusive 
use,  unless  a  patent  is  obtained ;  and  that  if  at  a  time  when 
no  right  is  infringed,  the  public  fairly  acquire  possession  of 
it,  the  inventor  cannot,  by  subsequently  obtaining  a  patent, 
take  it  away. 

2.  That  the  inventor,  by  abstaining  from  getting  a  patent, 
encouraged  the  public  to  use  the  article  freely,  and  thus 
benefited  his  own  manufactory.  And  he  is  not  at  liberty, 
when  this  advantage  is  exhausted,  to  turn  round,  and  en- 
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deavour  to  reach  another  and  a  different  kind  of  advantage, 
by  appropriating  the  use  exclunvelf  to  himself. 

In  the  circuit  where  this  cause  was  tried,  it  was  not 
the  practice  to  ask  the  court  for  special  instructions  to  the 
jury.  After  the  evidence  hod  been  closed,  and  counsel 
heard,  a  charge  was  given  to  the  jury,  according  to  the  na- 
ture of  the  case,  upon  the  points  made  by  counsel,  or  which 
'  might  suggest  themselves  to  the  mind  of  the  judge.  It  was 
competent,  however,  to  either  party,  lAer  the  charge,  to  ask 
the  opinion  of  the  court  upon  any  point  supposed  to  have 
been  omitted,  which  was  material  to  the  decision.  In  this 
case,  no  such  request  had  been  made;  and  noobjectioo  can 
now  bo  made  to  the  charge,  for  any  imputed  omission.  The 
only  question  was,  whether  the  principles  laid  down  to  the 
jury  for  their  guidance  were  correct,  and  according  to  law, 
in  the  particular  excepted  to. 

The  charge  must  of  course  be  considered  with  reference 
to  the  facts,  the  whole  of  which  appear  upon  tfae  record. 
The  petition  of  the  plaintifTa  to  the  secretary  of  state  stated, 
in  the  words  of  the  patent  law,  that  they  were  the  inventors 
of  a  "new  and  useful  improvement,"  "notinoionor  tued 
before  their  application."  The  "application"  was  made  in 
July  1818.  Their  averment  therefore,  upon  which  they  ob- 
tained their  patent  was,  that  the  rivet  hose  was  a  new  in- 
vention, not  "known  or  used"  before  the  year  1818.  The 
facts  proved  upon  the  trial  were,  that  the  invention  had  been 
completed  and  published  in  the  year  1811,  seven  years  be- 
fore the  application.  That  during  all  that  period,  it  bad 
been  known  and  used  as  common  public  property,  (and  not 
as  private  property)  which  any  one  might  use  as  publicly 
known.  And  that  it  was  so  known  and  used,  with  the  know- 
ledge of  those  who  now  claim  to  be  the  inventors;  without 
any  assertion  or  claim  on  their  part  of  exclusive  property, 
and  without  notice  of  intention  to  make  such  claim.  There 
was  not  a  single  circumstance  olTered  to  explain  the  delay- 
There  was  an  attempt  to  show,  that  the  making  of  the 
article  for  use,  was  limited  by  the  authority  and  permission 
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of  the  plaintifTs,  and  thence  to  infer  that  they  did  not  intend 
to  give  it  to  the  public.  A  witness,  produced  by  them,  and 
the  only  person  who  appeared  to  have  ntade  the  article, 
declared  in  substance,  "  that  he  was  taught  by  the  plaintifia 
in  1811  to  make  hose;  that  in  that  year  he  made  a  certain 
quantity  of  it  for  the  Philadelphia  Hose  Company,  plaiotifii 
being  members  of  the  committee;  and  that  by  perraissioa 
of  the  plaintiSs  he  made  about  thirteen  thousand  feet  of 
hose,  for  different  hose  companies,  from  1811  to  the  time  of 
granting  the  patent.!' 

Thus,  in  point  of  &ct,  nearly  two  miles  and  a  half  in  length 
of  hose,  had  been  made  at  different  times  in  the  course  of 
aeren  years  before  the  patent;  and  had  been  sold  to  different 
hose  companies;  not  to  experiment  with,  in  order  to  bring 
the  invention  to  perfection;  but  for  public  use,  as  a  thing 
already  completed,  and  adapted  to  the  purpose  of  arresting 
the  ravages  of  fire.  It  was  so  used;  and  from  the  year  1611 
to  the  year  1816,  it  was  never  materially  altered  or  improved. 
The  thing  patented  in  1818  was  precisely  the  thing  invented, 
completed  and  used  in  1811. 

Were  the  plaintiffs,  under  these  circumstances,  entitled 
to  a  patent  9  or  could  a  patent,  thus  obtained,  be  supported? 
The  authorities  upon  the  subject  are  decisive.  He  did  not 
admit  that  the-weight  of  Judicial  or  legal  opinion  in  Eng- 
land was  lessened  by  the  supposed  difference  in  the  policy 
of  the  two  countries,  or  that  in  fact  any  such  difference  ex- 
isted. It  was  true,  that  the  process  or  mode  of  legislation 
was  varied  according  to  the  existing  state  of  things.  The 
statute  of  James  was  made  to  abolish  monopolies;  but  it 
saved,  by  exception,  the  rights  of  the  inventors  of  new  and 
usefulinventions,  who  had  before  enjoyed  exclusive  privileges. 
The  constitution  of  the  United  States  and  the  act  of  congress; 
on  the  contrary,  having  no  monopolies-  to  deal  with ;  created 
exclusive  privileges  in  favour  of  the  same  description  of 
persons.  The  one  preserved  to  them  a  pre-existing  mono- 
poly, and  the  other  conferred  it  upon  them.  Both  were 
influenced  by  the  merits  of  (he  inventor,  and  the  public 
advantage  of  encouraging  inventive  genius.  And  they  were 
Vol.  II.— B 
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equRlly  influenced  by  these  coDsidentions ;  for  it  required 
St  least  BB  strong  a  sense  of  their  just  claims  to  distinction, 
to  except  new  and  usefnl  inventions  from  the  statutory  odium 
ami  denunciation  of  monopolies,  as  it  did  to  confer  upon 
them  the  beneiiis  of  monopoly  by  direct  eaactmeHt.  There 
was  no  reason,  therefore,  why  the  judicial  construction  of 
the  statute  of  James,  (from  which  our  act  of  congress  waa 
in  this  respect  copied,)  which  had  become,  as  it  were,  in- 
corporated with  and  part  of  the  statute,  should  not  be  as 
much  respected  as  in  the  instance  of  any  other  statute. 
The  adoption  of  the  language  of  the  statute,  was  the  adop- 
tion also  of  its  settled  interpretation.  It  could  not  surely 
bo  insisted  that  England  was  wanting  in  intelligence  to 
discern  the  value  of  genius,  or  in  liberality  to  reward  it; 
or  that  there  was  a  prevailing  bias  in  her  judiciary  towards 
an  unjtast  restriction  df  the  rights  of  meritorious  inventors. 
The  sentiment  of  the  nation,  and  the  government,  in  all  its 
branches,  was  the  opposite  of  this. 

Before  referring  to  the  cases,  it  might  be  well,  however, 
to  examine  the  matter  a  little  upon  principle.  What  is  the 
right  of  an  inveotorl  It  is  the  right,  given  to  Mm  by  th» 
low,  to  apply  for  and  obtain  a  patent  for  his  invention.  The 
patent,  when  duly  obtained,  secures  to  biih  the  eiclusive 
enjoyment.  Has  he  any  other  right  before  he  obtains  a 
patent  than  the  one  just  stated?  It  is  obvious  that'he  has 
not.  This,  then,  is  what  the  learned  judge,  in  his  charge, 
styles,  with  peculiar  aptness,  an  inchoate  right;  that  is,  a 
right  to  have  a  title  upon  complying  with  the  terms  and 
conditions  of  the  law.  It  is  like  an  inchoate  right  to  land, 
or  an  inceptive  right  to  land,  well  known  in  some  of  the 
states,  and  every  where  accompanied  with  the  condition, 
that  to  be  made  available,  it  must  be  prosecuted  with  due 
diligence,  to  the  consummation  or  completion  of  the  title. 
If  the  condition  be  not  complied  with,  the  right  is  aban- 
doned or  lost,  and  the  rights  of  others  are  let  in.  The 
abandonment  is  not  a  question  of  intention  of  the  party,  but 
it  is  the  legal  construction  of  his  acts  or  omissions. 

Had  the  plHintifTs  ever  such  an  inchoate  rightl    Accord- 
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ing  to  the  opinion  of  the  judge,  they  undoubtedly  had  such 
t  right  by  their  invention  in  1811.  Then^  they  could  have 
made  out  the  case  required  by  the  first  section  of  the  act  of 
congress — they  could  have  stated  with  truth,  that  the  thing 
invented  '*  was  not  known  or  used  before  their  application.'' 
But  in  the  year  1818  it  was  no  longer  true.  It  might 
be  stated,  but  it  could  not  be  truly  stated.  They  were 
unable  to  comply  with  the  condition  of  law.  For,  if  the  in« 
ventor,  as  was  the  case  here,  voluntarily  permit  his  invention 
to  be  known  4md  used,  as  a  thing  not  intended  to  be  pa- 
tented, how  can  he  make  this  statement )  By  so  doing,  he 
abandons  his  inchoate  right,  he  proclaims  to  the  world  that 
be  does  not  mean  to  secure  it  by  patent,  and  every  one  is 
at  liberty  to  consider  it  abandoned ;  because  every  one  ac« 
quainted  with  the  law  knows  that  he  has  incurred  a  dis- 
ability. This  is  the  inevitable  legal  construction  of  his 
conduct,  and  is  altogether  independent  of  his  intention ;  un* 
less  we  suppose  the  act  to  be  guilty  of  the  absurdity  of 
requiring  4hat  to  be  stated  which  it  does  not  require  to 
be  true^ 

But  the  terms  of  the  act  are  in  this  respect  too  plain  to 
admit  of  a  doubt.  Suppose  an  applicant  should  state,  that 
his  invention  had  been  known  and  used  for  seven  years  be- 
fore his  application,  could  he  obtain  a  patent?  Suppose 
he  should  state,  that  he  had  always  intended  to  reserve  to 
himself  a  right  to  obtain  a* patent,  would  that  help  him? 
Or,  if  he  should  state  that  it  had  been  so  known  and  used 
only  by  his  permission  ?  The  language  of  the  act  is  plain 
and  imperative.  There  is  no  scope  for  interpretation.  The 
prescribed  condition  is  express.  And  there  is  no  doubt  that 
it  was  the  intention  of  congress  to  refer  to  the  "  application," 
as  the  period  before  which  the  thing  was  not  known  or  used ; 
for  in  the  subsequent  act  of  17th  April  1800,  conferring  the 
privileges  of  the  patent  law  upon  resident  aliens,  the  same 
word  is  used  for  the  same  purpose.  And  it  is  declared  that 
the  patent  shall  be  void  if  the  thing  patented  was  Isnown 
or  tued  brfare  the  applicatian.  Act  of  17th  April  1800, 
section  1. 
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It  it  not  contended,  that  if  the  invention  should  be  pirated, 
the  use  or  knowledge,  obtained  by  the  piracy,  or  otherwise 
obtained  withoat  the  knowledge  or  consent  and  without  the 
fault  of  the  inventor;  would  bar  him  from  getting  a  patent. 
Nor  is  it  contended  that  his  own  knowledge  and  use, would 
be  a  bar.  The  latter  is  a  necessary  exception  out  of  the 
generality  of  the  terms  of  the  law,  because  eVery  inventor 
must  know  his  invention,  and  must  use  it  to  the  extent  of 
ascertaining  its  usefulness,  before  he  applies  for  a  patent. 
The  former  is  a  case  where  there  is  no  fault  on  the  part  of 
the  inventor.  But  it  is  contended,  that  the  inventor  who 
means  to  rely  upon  a  patent  must  make  his  application 
within  a  reasonable  time;  and  that  if  he  permit  his  invention 
to  be  publicly  known  and  used  before  he  applies,  he  cannot 
obtain  a  patent.  He  abandons  his. right,  if  he  sell  it  for 
public  use  himself,  and  a  fortiori^  if  he  permit  another  so 
to  sell  it. 

There  is  a  cautious  intimation  in  the  charge,  that  possibly 
there  might  be  some  saving  efficacy  in  accompanying  the 
use  with  an  assertion  of  claim  by  the  inventor.  And  it  is 
also  put  as  a  circumstance  against  the  plaintiffs  (which  was 
clearly  in  evidence)  that  there  was  no  such  assertion  or  no- 
tice. The  charge  is  therefore  applicable  only  to  a  case  of 
unqualified  public  use,  without  notice  or  assertion  of  claim. 
That  such  a  notice  would  be  available,  or  that  there  can 
be  any  other  assertion  of  claim*  than  the  legal  assertion  by 
applying  for  a  patent;  are  propositions  which  it  is  not  now 
necessary  to  examine.  They  were  not  affirmatively  laid 
down  by  the  court,  nor  otherwise  adverted  to  than  for  the 
purpo9e  of  showing  that  the  facts  did  not  entitle  the  plain- 
tiffs to  the  benefit  of  them.  They  cannot  therefore  com- 
plain. ^Whether  such  assertions  or  notice,  contradicted  by 
the  acts  of  the  inventor,  will  be  available,  is  a  question  not 
decided  below.  Certain  it  is,  that  a  secret  permission  given 
to  their  own  agent,  can  no  more  be  an  assertion  or  notice, 
than  a  resolution  locked  up  in  their  own  breasts. 

The  construction  contended  for  is  in  accordance  with 
the  policy  of  the  law.     Patents  are  intended  to  be  granted 
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Tor  a  limited  time,  beginning  with  the  inTention.  He  who 
asks  for  one  must  describe  his  invention  with  such  certainty 
as  will  ensure  to  the  public  its  use,  when  the  patent  expires; 
and  at  the  expiration  of  the  time,  the  thing  invented  is  public 
property.  The  inventor,  to  enjoy  its  benefits,  must  place 
his  whole  reliance  upon  it.  ts  it  competent  for  him,  then, 
to  secure  to  himself  the  advantages  of  his  own  peculiar 
knowledge  and  skill,  as  long  as  these  will  avail  him,  and 
when  they  are  exhausted,  to  apply  for  a  patent^  There 
are  many  inventions,  the  secret  of  which  is  not  at  once  dis- 
coverable from  an  inspection  of  the  thing  invented.  The 
inventor  may  keep  that  as  long  as  he  can.  He  may  hA% 
extraordinary  skill  or  methods  of  working  which  will  enable 
him  to  keep  the  market  to  himself.  May  he  enjoy  these 
exclusive  privileges  for  seven  years,  and  then  obtain  a  pa- 
tent for  fourteen  more  ?  He  would  then  have  the  exclu- 
sive use  for  twenty-one  years.  If  for  seven,  why  not  for 
fourteen,  or  twenty-one,  or  any  other  assignable  time? 
The  moment  that  his  invention  comes  into  the  most  common 
or  public  use,  is  the  moment  when  he  applies  for  a  patent. 
When  the  public  have  fully  got  possession  of  it,  he  seeks 
to  withdraw  it  from  the  common  stock  and  appropriate  it 
to  himself.  This  is  directly  contrary  to  the  design  of  the 
law.  It  extends  the  term,  and  inverts  the  order  of  proceed- 
ing. The  inconveniences  would  be  very  great.  Those  who 
were  engaged  in  making  the  article  must  stop.  Those  who 
had  arranged  for  making  it  must  abandon  their  arrange- 
ments. Those  who  had  employed  their  time  in  learning  to 
make  it  must  lose  their  time  and  their  labour.  And  even 
a  bona  fide  inventor,  who  had  discovered  the  same  thing  by 
his  own  study  and  experiments,  would  be  deprived  of  the 
fruits  of  bis  ingenuity  and  exertions.  And  why  9  Simply 
because  the  first  inventor  did  not  choose  sooner  to  take  out 
a  patent,  as  he  might  have  done.  The  conditions  of  the 
law  being  such  as  he  can  comply  with,  and  ought  to  comply 
with ;  he  postpones  a  compliance  for  his  own  profit,  and 
leads  the  community  into  an  injurious  error.     If  it  be  de- 
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■igned,  it  is  a  wrong.   If  it  be  without  deiign,  itia  Degligence. 
Ought  he  to  be  benefited  by  his  own  wrong  or,negligence  4 

The  Huthorities  are  against  him.  He  cited  3  iiMt.  184  ; 
Wood  vt.  Zimnier,  I  HoU'a  A".  P.  Rqt.  68 ;  Wfaittemore  vs. 
Cutter,  1  Gait.  462 :  aod  referred  \o  Evsni  va.  Eaton,  I 
PtUra't  C.  C.  Rqt.  348 ;  Thompson  v$.  Haight,  1  U.  S.  Law 
Jcvnud,  &63. 

He  then  examined  the  several  points  stated  for  the  de- 
fendant, contending  that  some  of  them  were  unsupported  by 
the  facts,  and  others  by  the  law.  Under  the  second  he  ar- 
gued thai  there  had  been  an  "  unreasonable  lapse  of  time," 
ddU  •>  gross  negligence."  That  seven  years  (the  period  here) 
unexplained  were  beyond  all  reasonable  bounds. 

He  contended,  also,  that  due  diligence,  where  there  were 
no  circumstances  of  explanation,  was  a  question  of  law;  and 
that  it  consisted  in  applying  for  a  patent  as  soon,  after  the 
invention  was  completed,  as  could  reasonably  be  done :  and, 
finally,  that  due  diligence  required  that  the  application  should 
be  made  before  the  thing  invented  was  publicly  known  and 
used  witii  the  consent  of  the  ibventor. 

Mr  Justice  Stobt  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  Pennsylva- 
nia.  The  original  action  was  brought  by  the  plaintifis  io 
error  for  an  asserted  violatioii  of  a  patent,  granted  to  them  . 
on  the  Glh  of  July  1818,  for  a  new  and  useful  improvement 
in  the  art  of  making  leather-tubes  or  hose,  for  conveying 
air,  water,  and  other  fluids.  The  cause  was  tried  upon  the 
general  issue,  and  a  verdict  was  found  for  the  defendant, 
upon  which  judgment  passed  in  his  favour ;  and  the  correct- 
ness  of  that  judgment  is  now  in  controversy  before  this  court. 

At  the  trial,  a  bill  of  exceptions  was  taken  to  an  opinion 
delivered  by  the  court,  in  the  charge  to  the  jury,  as  follows,  via. 
"That  the  law  arising  upon  the  case  was,  that  if  an  inventor 
makes  hisdiscovery  public,  looks  on  and  permits others/reely 
to  use  it,  without  objection  or  asaertion  of  claim  to  the  in- 
vention, of  which  the  public  might  take  notice ;  he  abandons 
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the  inchoate  right  to  the  ezclosive  use  of  the  invention, 
to  which  a  patent  would  have  entitled  him  had  it  been  applied 
for  before  snch  uae.  And,  that  itmakea  no  difference  in  the 
principle,  that  the  article  so  publicly  used,  and  afterwards 
patented,  was  made  by  a  particular  individual,  who  did  to 
by  the  private  permission  of  the  inventor.  And  thereupon, 
did  charge  the  jury,  thai  if  the  evidence  brifms  the  caee 
within  the  prindfie  vshidi  had  been  elaiedj  the  court  were 
of  opinion  that  the  plaintiffs  were  not  entitled  to  a  verdict.'* 

The  record  contains,  embodied  in  the  bill  of  exceptions, 
the  whole  of  the  testimony  and  evidence  offered  at  the  trial, 
by  each  party,  in  support  of  the  issue.  It  is  very  volumi- 
nous, and  as  no  exception  was  taken  to  its  competency,  or 
sufficiency,  either  generally  or  for  any  particular  purpose ;  it 
is  not  properly  before  this  Court  for  consideration,  and  forms 
an  expensive  and  unnecessary  burthen  upon  the  record.  This 
Court  has  had  occasion  in  many  cases  to  express  its  regret, 
on  account  of  irregular  proceedings  of  this  nature.  There 
was  not  the  slightest  necessity  of  putting  any  portion  of  the 
evidence  in  this  case  upon  the  record,  since  the  opinion  of 
the  court  delivered  to  the  jury,  presented  a  general  princi- 
ple of  law,  and  the  application  of  the  evidence  to  it  was  left 
to  the  jury. 

In  the  argument  at  the  bar,  much  reliance  has  been  placed 
upon  this  evidence,  by  the  counsel  for  both  parties.  It  has 
been  said  on  behalf  of  the  defendants  in  error;  that  it  called 
for  other  and  explanatory  directions  from  the  court,  and  that 
the  omission  of  the  court  to  give  them  in  the  charge,  fur- 
nishes a  good  ground  for  a  reversal,  as  it  would  have  fur- 
nished in  the  court  below  for  a  new  trial.  But  it  is  no 
ground  of  reversal  that  the  court  below  omitted  to  give  di- 
rections to  the  jury  upon  any  points  of  law  which  might 
arise  in  the  cause,  where  it  was  not  requested' by  either  party 
at  the  trial.  It  is  sufficient  for  us  that  the  court  has  given 
no  erroneous  directions.  If  either  party  deems  any  point 
presented  by  the  evidence  to  be  omitted  in  the  charge,  it  is 
competent  for  such  party  to  require  an  opinion  from  the 
court  upon  that  point.    If  he  does  not,  it  is  a  waiver  of  it. 
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The  court  caooot  be  preBumed  to  do  more,  in  ordinary  caees, 
than  to  expreiB  its  opinion  upon  the  questioni  which  Ibe 
parties  themselves  have  raised  at  the  trial. 

On  the  other  hand,  the  counsel  for  the  defendant  in  error 
has  endeavoured  to  extract  from  the  same  evidence,  atrong 
confirmationa  of  the  charge  of  the  court.  But,  for  the  rea- 
•on  already  suggested,  the  evidence  must  be  laid  out  of  the 
ctue,  and  all  the  reasoning  founded  on  it  falls. 

The  single  question  then  is,  whether  the  charge  of  the 
court  was  correct  in  point  of  law.  It  has  not  been,  and 
indeed  cannot  be  denied,  that  an  inventor  may  abandon  his 
invention,  and  surrender  or  dedicate  it  to  the  public.  This 
inchoate  right,  thus  once  gone,  cannot  afUrwards  be  resum- 
ed at  his  pleasure ;  for,  where  gifts  are  once  made  to  the 
public  in  this  way,  they  become  absolute.  Thus,  if  a  man 
dedicates  a  way,  or  other  easement  to  the  public,  it  is  sup- 
posed to  carry  with  it  a  permanent  right  of  user.  The  ques- 
tion which  generally  arises  at  trials,  is  a  question  of  fact, 
rather  than  of  law;  whether  the  acts  or  acquiescence  of  the 
party  furnish  in  the  given  case,  satisfactory  proof  of  an  aban- 
donment or  dedication  of  the  invention  to  the  public.  But 
when  all  the  facts  are  given,  there  does  not  seem  any  reason 
why  the  court  may  not  state  the  legal  conclusion  deducible 
from  them.  In  this  view  of  the  matter,  the  only  question 
would  be,  whether,  upon  general  principles,  the  facts  stated 
by  the  court  would  justify  the  conclusion. 

In  the  case  at  bar,  it  is  unnecessary  to  consider  whether 
the  foots  stated  in  the  charge  of  the  court*  would,  upon  ge- 
neral principles,  warrant  the  conclusion  drawn  by  the  court, 
independently  of  any  statutory  provisions ;  because,  we  are 
of  opinion,  that  the  proper  answer  depends  upon  the  true 
exposition  of  the  act  of  congress,  under  which  the  pre- 
sent patent  was  obtained.  The  constitution  of  the  United 
Stales  has  declared,  that  congress  shall  have  power  "  to  pro- 
mote the  progress  of  science  and  useful  arts,  by  securing 
for  liffoltd  lima,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries."  It  con- 
templates, therefore,  that  this  exclusive  right  shall  exist  but 
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for  a  limited  period,  and  that  the  period  shall  be  subject  to 
the  discretion  of  congress.  The  patent  act,  of  the  2l8t  of 
February,  1793,  ch.  11,  prescribes  the  terms  and  conditions 
and  manner  of  obtaining  patents  for  inventions;  and  proof  of 
a  strict  compliance  with  them  lies  at  the  foundation  of  the 
title  acquired  by  the  patentee.  The  first  section  provides, 
"that  when  any  person  or  persons,  being  a  citizen  or  citi- 
lens  of  the  United  States,  shall  allege  that  he  or  they  have 
invented  any  new  or  useful  art,  machine,  manufacture,  or 
composition  of  matter,  or  any  new  or  useful  improvement  on 
any  art,  machine,  or  composition  of  matter,  not  known  or 
uitd  btfore  the  application;  and  shall  present  a  petition  to 
the  secretary  of  state,  signifying  a  desire  of  obtaining  an 
exclusive  property  in  the  same,  and  praying  that  a  patent 
may  be  granted  therefor;  it  shall  and  may  be  lawful  for  the 
said  secretary  of  state,  to  cause  letters  patent  to  be  made 
out  in  the  name  of  the  United  States,  bearing  teste  by  the 
President  of  the  United  States,  reciting  the  allegations  and 
suggestions  of  the  said  petition,  and  giving  a  short  descrip- 
tion of  the  said  invention  or  discovery,  and  thereupon,  grant- 
ing to  the  said  petitioner,  &c.for  a  term  not  exceeding  four- 
teenyearSy  the  full  and  exclusive  right  and  liberty  of  makings 
constructing^  usingy  and  vending  to  others  to  be  used^  the 
said  invention  or  discovery,  &c"  The  third  section  pro. 
vides,  "  that  every  inventor,  before  he  can  receive  a  patent, 
shall  swear,  or  affirm,  that  he  does  verily  believe  that  he  is 
the  true  inventor  or  discoverer  of  the  art,  machine,  or  im- 
provement for  which  he  solicits  a  patent."  The  sixth  sec- 
tion provides  that  the  defendant  shall  be  permitted  to  give 
in  defence,  to  any  action  brought  against  him  for  an  in- 
fringement of  the  patent,  among  other  things,  "  that  the 
thing  thus  secured  by  patent  was  not  originally  discovered 
by  the  patentee,  but  had  been  in  use,  or  had  been  described 
in  some  public  work,  anterior  to  the  supposed  discovery  of 
the  paieniee.^^ 

These  are  the  only  material  clauses  bearing  upon  the 
question  now  before  the  court ;  and  upon  the  construction 
of  them,   there   has   been   no  inconsiderable  diversity  of 
Vol.  II.— C 


18  SUPREME  COURT. 

[PeDQDck  k  Scllan  ■«.  DUlogua.] 
opinioa  eaiertained  among  the  profeision,  in  cases  hereto- 
fore litigated. 

It  is  obvious  to  the  carerul  inquiier,  that  many  of  the  pro- 
visions of  our  patent  act  are  derived  from  the  priiwiples  and 
practice  which  have  prevailed  in  the  construction  of  that  of 
England.  It  is  doubtless  true,  as  has  been  suggested  at 
the  bar,  that  where  English  statutes,  such  for  instance,  as 
the  statute  of  frauds,  and  the  statute  of  limitations;  hav« 
been  adopted  into  our  own  legislation;  the  known  and 
settled  construction  of  those  statutes  by  courts  of  law,  haa 
been  considered  as  silently  incorporated  into  the  acU,  or  haa 
been  received  with  all  the  weight  of  authority.  Strictly 
speaking,  that  is  not  the  case  in  respect  to  the  English 
statute  of  monopolies;  which  contains  an  exception  on 
which  the  grants  of  patents  for  inventions  have  issued  in 
that  country.  The  language  of-  that  clause  of  the  statute 
is  not,  as  we  shall  presently  see,  identical  with  ours;  but 
the  construction  of  it  adopted  by  the  English  courts,  and 
the  principles  and  practice  which  have  long  regulated  the 
grants  of  their  patents,  as  they  must  have  been  known  and 
are  tacitly  referred  to  in  some  of  the  provisions  of  our  own 
statute,  afford  materials  to  illustrate  it. 

By  the  very  terms  of  the  first  section  of  our  statute,  the 
secretary  of  stale  is  authorised  to  grant  a  patent  lo  any 
citisen  applying  for  the  same,  who  shall  allege  that  he  has 
invented  a  new  and  useful  art,  machine,  &c.  &c.  "  not 
known  or  used  before  the  applicationV  The  authority  is  a 
limited  one,  and  the  party  must  bring  himself  within  the 
terms,  before  he  can  derive  any  title  to  demand,  or  lo  hold 
a  patent.  What  then  is  the  true  meaning  of  the  words 
"  not  known  or  uaed  before  the  application  ?"  They  cannot 
mean  that  the  thing  invented  was  not  known  or  used  before 
ihe  application  by  the  inventor  himself,  for  that  would  be 
to  prohibit  him  from  th«  only  means  of  obtaining  a  patent. 
The  use,  as  well  as  the  knowledge  of  his  invention,  must  be 
indispensable  to  enable  him  to  ascertain  its  competency  to 
the  end  proposed,  as  well  as  to  perfect  its  component  parts. 
The  words  then,  to  have  any  rational  interpretation,  must 
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mean,  not  known  or  used  bj  others,  before  the  application. 
But  how  known  or  used  9  If  it  were  necessary,  as  it  well 
might  be,  to  employ  others  to  assist  in  the  original  structure 
or  use  by  the  inventor  himself;  or  if  lyfore  his  application 
for  a  patent  his  invention  should  be  pirated  by  another,  or 
used  without  his  consent;  it  can  scarcely  be  supposed,  that 
the  legislature  had  within  its  contemplation  such  knowledge 
or  use. 

We  think,  then,  the  true  meaning  must  be,  not  known 
or  used  by  the  public,  before  the  application.  And,  thus 
construed,  there  is  much  reason  for  the  limitation  thus  im- 
posed by  the  act.  While  one  great  object  was,  by  holding 
out  a  reasonable  reward  to  inventors,  and  giving  them  an 
exclusive  right  to  their  inventions  for  a  limited  period,  to 
stimulate  the  efforts  of  genius;  the  main  object  was  "  to 
promote  the  progress  of  science  and  useful  arts ;"  and  this 
could  be  done  best,  by  giving  the  public  at  large  a  right  to 
make,  construct,  use,  and  vend  the  thing  invented,  at  as 
early  a  period  as  possible;  having  a  due  regard  to  the  rights 
of  the  inventor.  If  an  inventor  should  be  permitted  to  hold 
Jback  from  the  knowledge  of  the  public  the  secrets  of  his 
invention;  if  he  should  for  a  long  period  of  years  retain  the 
monopoly,  and  make,  and  sell  his  invention  publicly,  and 
thus  gather  the  whole  profits  of  it,  relying  upon  his  superior 
skill  and  knowledge  of  the  structure;  and  then,  and  then 
only,  when  the  danger  of  competition  should  force  him  to 
secure  the  exclusive  right,  he  should  be  allowed  to  take  out 
a  patent,  and  thus  exclude  the  public  from  any  farther  use 
than  what  should  be  derived  under  it  during  his  fourteen 
years;  it  would  materially  retard  the  progress  of  science 
and  the  useful  arts,  and  give  a  premium  to  those  who 
should  be  least  prompt  to  communicate  their  discoveries. 

A  provision,  therefore,  that  should  withhold  from  an  in- 
ventor the  privilege  of  an  exclusive  right,  unless  he  should, 
as  early  as  he  should  allow  the  public  use,  put  the  public 
ID  possession  of  his  secret,  and  commence  the  running  of 
the  period,  that  should  limit  that  right;  would  not  be  deemed 
unreasonable.     Ft  might  be  expected  to  find  a  place  in  a 
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already  found  in  the  juriapmdence  of  the  mother  coontiy, 
and  bad  not  been  considered  inconvenient  there;  it  would 
not  be  unnatural  that  it  should  find  a  place  in  our  own. 

Now,  in  point  oflact,  the  statute  of  31  Jac.  ch.  3,  com- 
monly called  the  statute  of  monopolies,  does  contain  ei- 
actly  such  a  provision.  That  act,  after  prohibiting  mono- 
polies generally,  contains,  in  the  aixth  section,  an  exceptioD 
in  favour  of  "  letters  patent  and  granu  of  privileges  for 
fourteen  years  or  under,  of  the  sole  working  or  making  of 
any  manner  of  new  manufactures  within  this  realm,  to  the 
true  and  first  inventor  and  inventors  of  such  manufactures, 
which  othera,  at  the  lime  of  making  tucA  Utters  patetU  and 
grants,  tkall  not  u»e."  Lord  Coke,  in  his  commentary 
upon  this  clause  or  proviso,  (3  Inst.  1S4,)  says  that  the 
letters  patent  "  must  be  of  such  manufactures,  which  any 
other  at  tke  time  of  making  auch  letters  patttU  did  not  um  ; 
for  albeit  U  were  newly  invented,  yet  if  any  other  did  use  it 
at  the  making  of  the  letlen  patent,  or  grant  of  the  privi- 
lege, it  is  declared  and  enacted  to  be  void  by  this  act." 
The  use  here  referred  to  has  always  been  understood  to  bfl^ 
a  public  use,  and  not  a  private  or  surreptitious  use  ia 
fraud  of  the  inventor. 

In  the  case  of  Wood  vs.  Zimmer,  1  Holt's  JV.  P.  Ap. 
68,  this  doctrine  was  fully  recognised  by  lord  chief  justice 
Gibbs.  There  the  inventor  bad  suflcred  the  thing  invented 
to  be  sold,  and  go  into  public  use  for  four  months  before  the 
grant  of  his  patent;  and  it  was  held  by  the  court,  that  on 
thifl  account  the  patent  was  utterly  void.  Lord  chief  justice 
Gibbs  said,  "  To  entitle  a  man  to  a  patent,  the  inventioH 
must  be  new  to  the  world.  The  public  sale  of  that  which  » 
afterwards  made  the  subject  ofa  patent,  though  sold  by  tht 
inventor  only,  mtkes  the  patent  void."  By  *'  invention,"  the 
learned  judge  undoubtedly  meant,  as  the  context  abun- 
dantly shows,  not  the  abstract  discovery,  but  the  thing  in- 
vented; not  the  new  secret  principle,  but  the  manufactare 
resulting  from  it. 

The  words  of  our  statute  are  not  identical  with  those  of 


JANUARY  TERM  1839.  31 

[Ptaoock  &  SeUen  f«.  DUlogu*.] 

the  f  tatute  of  James,  but  it  can  scarcely  admit  of  doubt,  that 
they  must  have  been  within  the  contemplation  of  those  by 
whom  it  was  framed,  as  well  as  the  construction  which  had 
been  put  upon  them  by  Lord  Coke.  But  if  there  were  no 
such  illustrative  comment,  it  is  difficult  to  conceive  how  any 
other  interpretation  could  fairly  be  put  upon  these  words. 
We  are  not  at  liberty  to  reject  words  which  are  sensible  in 
the  place  where  they  occur,  merely  because  they  may  be 
thought,  in  some  cases,  to  import  a  hardship,  or  tie  up  bene- 
ficial rights  within  very  close  limits.  If  an  invention  is  used 
by  the  public,  with  the  consent  of  the  inventor,  at  the  time 
of  bis  application  for  a  patent ;  how  can  the  court  say,  that 
his  case  is,  nevertheless,  such  as  the  act  was  intended  to 
protect?  If  such  a  public  use  is  not  a  use  within  the  mean- 
ing of  the  statute,  what  other  use  is?  If  it  be  a  use  within 
the  meaning  of  the  statute,  how  can  the  court  extract  the 
case  from  its  operation,  and  support  a  patent,  where  the 
suggestions  of  the  patentee  are  not  true,  and  the  conditions 
on  which  alone  the  grant  was  authorised  to  be  made,  do  not 
exist?  In  inch  a  case,  if  the  court  could  perceive  no  rea- 
son for  the  restrictions,  the  will  of  the  legislature  must  still 
be  obeyed.  It  cannot  and  ought  not  to  be  disregarded, 
where  it  plainly  applies  to  the  case.  But  if  the  restriction 
may  be  perceived  to  have  a  foundation  in  sound  policy,  and 
be  an  effectual  means  of  accomplishing  the  legislative  ob- 
jects, by  bringing  inventions  early  into  public  and  unre- 
stricted use;  and  above  all,  if  such  policy  has  been  avowed 
and  acted  upon  in  like  coses  in  laws  having  similar  objects; 
Uiere  is  very  urgent  reason  to  suppose,  that  the  act  in  those 
terms  embodies  the  real  legislative  intent,  and  ought  to  re- 
ceive that  construction.  It  is  not  wholly  insignificant  in 
this  point  of  view,  that  the  first  patent  act  passed  by  con- 
gress on  this  subject,  (act  of  1790,  ch.  34,  [ch.  7.)  which 
the  present  act  repeals,  uses  the  words  ''  nol  known  or  used 
h^ortj^  without  adding  the  words  *'  thit  application;^*  and 
in  connexion  with  the  structure  of  the  sentence  in  which 
they  stand,  might  have  been  referred  either  to  the  time  of 
the  invention,  or  of  the  application.     The  addition  of  the 
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latter  words  in  the  patent  act  of  1793,  must,  therefore,  have 
been  introduced,  ex  indostria,  and  with  the  cautious  inten- 
tion to  clear  away  a  doubt,  and  fix  the  original  and  delibe- 
rate meaning  of  the  legislature. 

The  act  of  the  17th  of  April  1800,  ch.  2&,  which  extends 
the  privileges  of  the  act  of  1793  to  inveritors  whoareolwtw; 
contains  a  proviso  declaring,  "  that  every  patent  which  shall 
be  obtained  pursuant  to  the  act  for  sny  invention,  art  or  dis- 
covery, which  it  shall  trflerwarda  appear  had  been  known  or 
uaed  previout  to  mch  application  for  a  patent,  shall  be 
void."  This  proviso  certainly  certifies  the  constraction  of 
the  act  of  1793,  already  asserted;  for  there  is  not  any  rea- 
son to  suppose,  that  the  legislature  intended  to  confer  on 
o^tetw,  privileges,  essentially  different  from  those  belonging 
to  dtizena.  On  the  contrary,  the  enacting  clause  of  the 
act  of  1800  purports  to  put  both  on  the  seme  footing;  and 
the  proviso  seems  added  as  a  gloss  or  explanation  of  the 
original  act. 

The  only  real  doubt  which  has  arisen  upon  this  exposition 
of  the  Btatute,  has  been  created  by  the  words  of  the  sixth 
section  already  quoted.  That  section  admits  the  party  sued 
to  give  in  his  defence  as  a  bar,  that  "  the  thing  thus  secured 
by  patent  was  not  originally  discovered  by  the  patentee,  but 
had  been  in  use  anterior  to  the  supposed  discovery  of  the 
patentee."  It  has  been  asked,  if  the  legislature  intended 
to  bar  the  party  from  a  patent  in  consequence  of  a  mere 
prior  use,  although  he  was  the  inventor;  why  were  not  the 
words  "  anterior  to  the  application"  substituted,  instead  of 
"anterior  to  the  supposed  discovery^  If  a  mere  use  of  the 
thing  invented  before  the  application  were  sufficient  to  bar 
the  right,  then,  although  the  party  may  have  been  the  first 
and  true  inventor,  if  another  person,  either  innocently  as  a 
second  inventor,  or  piratically,  were  to  use  it  without  the 
knowledge  of  the  first  inventor;  his  right  would  be  gone. 
In  respect  to  a  use  by  piracy,  it  is  not  clear  that  any  such 
fraudulent  use  is  within  the  intent  of  the  statute;  and  upon 
general  principles  it  might  well  be  held  excluded.  In  re- 
spect to  the  case  of  a  second  invention,  it  is  questionable 
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at  least,  whether,  if  by  such  second  invention  a  public  use 
was  already  acquired,  it  could  be  deemed  a  case  within  the 
protection  of  the  act.  If  the  public  were  already  in  pos- 
session and  common  use  of  an  invention  fairly  and  without 
fraud,  there  might  be  sound  reason  for  presuming,  that  the 
legislature  did  not  intend  to  grant  an  exclusive  right  to  any 
one  to  monopolize  that  which  was  already  common.  There 
would  be  no  quid  pro  quo— -no  price  for  the  exclusive  right 
or  monopoly  conferred  upon  the  inventor  for  fourteen  years. 

Be  this  as  it  may,  it  is  certain  that  the  sixth  section  is  not 
necessarily  repugnant  to  the  construction  which  the  words 
of  the  first  section  require  and  justify.  The  sixth  section 
certainly  does  not  enumerate  all  the  defences  which  a  party 
may  make  in  a  suit  brought  against  him  for  violating  a  pa- 
tent. One  obvious  omission  is,  where  he  uses  it  under  a 
license  or  grant  from  the  inventor.  The  sixth  section  in 
the  clause  under  consideration,  may  well  be  deemed  merely 
affirmative  of  what  would  be  the  result  from  the  general 
principles  of  law  applicable  to  other  parts  of  the  statute. 
It  gives  the  right  to  the  first  and  true  inventor  and  to  him 
only ;  if  known  or  used  before  his  supposed  discovery  he  is 
not  the  first,  although  he  may  be  a  true  inventor;  and  that 
is  the  case  to  which  the  clause  looks.  But  it  is  not  incon- 
sistent with  this  doctrine,  that  although  he  is  the  first,  as 
well  as  the  true  inventor,  yet  if  be  shall  put  it  into  public  use, 
or  sell  it  for  public  use  before  he  applies  for  a  patent,  that 
this  should  furnish  another  bar  to  his  claim.  In  this  view 
an  interpretation  is  given  to  every  clause  of  the  statute  with- 
out introducing  any  inconsistency,  or  interfering  with  the 
ordinary  meaning  of  its  language.  No  public  policy  is  over- 
looked ;  and  no  injury  can  ordinarily  occur  to  the  first  in- 
ventor, which  is  not  in  some  sort  the  result  of  his  own  laches 
or  voluntary,  inaction. 

It  is  admitted  that  the  subject  is  not  wholly  free  from 
difficulties;  but  upon  most  deliberate  consideration  we  are 
all  of  opinion,  that  the  true  construction  of  the  act  is,  that 
the  first  inventor  cannot  acquire  a  good  title  to  a  patent;  if 
he  suffers  the  thing  invented  to  go  into  public  use,  or  to  be 
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publicly  Mid  fur  use,  before  he  makei  applicatioD  for  a  pa- 
tent. His  voluntary  act  or  acquiescence  in  the  public  sale 
and  use  is  an  abandoDinent  of  bis  right;  or  rather  creates  a 
disability  to  comply  with  the  terms  and  conditions  on  which 
alone  the  secretary  of  state  is  authorized  to  grant  him  a 
patent. 

The  opinion  of  the  circuit  court  was  therefore  perfectly 
correct;  and  the  judgment  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  PeDnaylvania,  and  wa«  argued  by  counsel;  on 
consideration  whereof,  it  is  the  opinion  of  this  Court,  that 
there  is  no  error  in  the  judgment  of  the  said  circuit  court. 
Whereupon,  it  is  considered,  ordered  and  adjudged  by  thia 
Court,  that  the  said  judgment  of  the  said  circuit  court  in 
this  cause,  be  and  the  same  is  hereby  affirmed  with  costs. 
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The  CoLITlfBIAN  IlfSVRANCE  OoXPAIfY  OF  ALEXANDRIA,  PLAINTIFFS 

IN  EBsoH  V9.  Joseph  W.  Lawrence,  Survivor  of  Lawrence 
&  Poindexter,  Defendants  in  error. 

It  it  undoubtedly  tnie,  that  questionf  refpectioK  ^^  admiMibility  of  OTidence, 
are  entirely  distinct  from  those  which  refer  to  iu  sufficiency  or  effect.  They 
arise  in  different  stages  of  the  trial ;  and  cannot,  with  strict  propriety,  be  pro- 
pounded at  the  same  time.    [44] 

L.  &  P.  at  the  time  an  insurance  was  made  for  them  against  loss  by  fire,  were 
entitled  to  one-third  of  the  property  by  deed,  and  to  two-thirds  as  mortgagees ; 
but  one  moiety  of  the  whole  was  held  under  an  agreement  which  had  not  been 
complied  with,  and  which  purported  on  its  face  to  be  TOid  if  not  complied 
with ;  but  the  other  contracting  party  had  not  declared  it  Toid,  nor  called  for  a 
compliance  with  it.    L.  &  P.  had  an  insurable  interest  in  the  property.     [46] 

That  an  equitable  interest  may  be  insured  is  admitted ;  and  we  can  pereeive  no 
reason  which  excludes  an  interest  held  under  an  executory  contract.  While 
the  contract  subsists,  the  person  claiming  under  it  has,  undoubtedly,  a  substan- 
tial interest  in  the  property.  If  it  be  destroyed,  the  loss,  in  contemplation  of 
Uw,  is  his.  If  the  purchase  money  be  paid,  it  is  his  in  fact.  If  he  owes  the 
purehase  money  the  property  is  equivalent,  and  is  still  valuable  to  him.  Tlie 
embarrassments  of  his  affairs  may  be  such  that  his  debts  may  absorb  all  his 
property ;  but  this  circumstance  has  never  been  considered  as  proving  a  want  of 
interest  in  it.  Tho  destruction  of  the  property  is  a  real  loss  to  the  person  fai 
possession,  who  claims  title  under  an  eitcutory  contract ;  and  the  contingency, 
that  his  title  may  be  defeated  by  subsequent  events,  does  not  prevent  this 
loss.     [46] 

The  material  inquiry  is,  does  the  offer  for  insurance  state  truly  the  Interest  of  the 
assured  in  the  property  to  be  insured  ?  The  offer  describes  the  property  as 
btUmgmg  to  Lawrence  &  Poindexter,  and  states  it  afterwards  to  be  their 
stone  mill.  It  contains  no  qualifying  terms,  which  should  lead  the  mind  to  sus- 
pect that  their  title  was  not  complete  and  absolute.  The  title  of  the  assured 
was  subject  to  contingencies,  and  was  held  under  contracts  which  had  be- 
come void  by  the  non*  performance  of  the  same.  This  Court  is  of  opinion,  that 
a  precarious  title,  depending  for  its  continuance  on  events  which  might  or 
might  not  happen,  is  not  such  a  title  as  is  described  In  this  offer  for  insurance ; 
construing  the  words  of  that  offer  as  they  are  fairly  to  be  understood.  [48] 
The  contract  for  insurance  against  fire,  is  one  in  which  the  underwriter  generally 
acts  on  the  represenUtion  of  the  assured  ;  and  that  representation  ought  con- 
■equently  to  be  fair,  and  to  omit  nothing  which  it  is  material  to  the  underwriter 
to  know.  It  may  not  be  necessary  that  the  person  requiring  insurance  should 
«ute  every  incumbrance  on  his  property,  which  it  might  be  required  of  him  to 
•Ute  if  it  was  oflered  for  sale ;  but  fair  dealing  requires  that  he  should  state 
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every  thing  which  might  influence  the  mind  of  the  underwriter,  in  forming  or 
declining  the  contract.    [49] 

Generally  speaking,  insurances  against  fire  are  made  in  |he  confidence  that  the 
assured  will  use  all  the  precautionary  means  to  avoid  the  calamity  insured 
against,  which  would  be  suggested  by  his  interest.  The  extent  of  that  inte- 
rest must  always  influence  the  underwriter  in  taking  or  rejecting  the  risk ;  and 
in  estimating  the  premium.  Underwriters  do  not  rely  so  much  on  the  prin- 
ciples, as  on  the  interest  of  the  assured ;  and  it  would  seem  therefore  to  be  ma- 
terial, that  they  should  always  know  how  far  this  interest  is  engaged  in  guard- 
ing the  property  from  loss.     [49] 

In  all  treatises  on  insurances,  and  in  all  the  cases  in  which  the  question  has  arisen, 
the  principle  is,  that  a  misrepresentation  which  is  material  to  the  risk,  avoids 
the  policy.    [49] 

What  will  not  constitute  a  waiver  of  the  preliminary  proof  of  losa  the  assured  is 
bound  by  the  policy  to  produce.    [68] 

Construction  of  a  policy  of  insurance  against  loss  by  fire.    [66] 

THIS  was  a  writ  of  error  to  the  circuit  court  of  the  coun- 
ty of  Alexandria  in  the  district  of  Columbia. 

The  action  was  brought,  originally,  by  Lawrence  & 
Poindexter,  on  a  policy  of  insurance  for  $7000  against  fire 
on  a  mill. 

The  declaration,  after  setting  out  the  contract  of  insur- 
ance, avers  that  the  plaintiffs  ^^  were  inlerested  in  and  the 
equitable  owners  of  the  insured  premises  at  the  time  the  in- 
surance was  made."  After  stating  the  loss  by  fire  on 
the  14th  February  1824,  as  within  the  policy,  there  is  the 
following  averment :  '^  of  wbich  said  loss,  together  with  the 
proofs  thereof  in  conformUy  with  the  conditions  subjoined 
to  the  sfiid  policy,  the  defendants,  on  the  20th  February 
1824,  at,  &c.  had  due  and  regular  noticed 

Upon  the  trial  of  the  general  issue,  verdict  and  judgment 
passed  for  the  surviving  plaintiff,  Lawrence,  for  the  whole 
amount  oi  the  insurance,  under  certain  instructions  from  the 
court,  stated  In  two  bills  of  exceptions  tendered  by  the  de- 
fendants, how  plaintiffs  in  error. 

During  the  progress  of  the  suit,  Poindexter,  one  of  the 
plaintiffs,  died,  and  the  suit  instituted  in  their  joint  names, 
was  carried  on  in  the  name  of  the  survivor,  for  the  use  of  his 
assignee. 

The  evidence  exhibited  to  the  jury  on  the^part  of  the 
plaintiff,  showed  that  Lawrence   &   Poindexter,  by  their 
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agents,  had  made  application  in  writing  to  the  defendants 
for  insurance,  in  these  words : 

'^  What  premium  will  you  ask  to  insure  the  following  pro- 
perty, belonging  to  Lawrence  fy  Poindexter,  for  one  year, 
against  loss  or  damage  by  jfire,  on  their  stone  mUly  four  sto- 
ries high,  covered  with  wood,  situated  on  an  island  about 
one  mile  from  Fredericksburg,  in  the  county  of  Stafford  ? 
The  mill  called  Elba;  seven  thousand  dollars  is  wanted;  not 
within  thirty  yards  of  any  other  building,  except  a  corn- 
house,  which  is  about  twenty  yards  off." 

The  premium  demanded,  was  one  hundred  and  five  dollars. 

The  application  was  made  upon  a  printed  form,  of  which 
blanks  are  kept  at  the  insurance  office,  and  filled  up  as  re- 
quired.    At  tlie  foot  of  this  document  was  the  following : 

N.  B.  Persons  offering  for  insurance  arc  requested  to  be 
particular  in  their  descriptions^  more  especially  of  what 
materials  the  waUs  and  roofs  are  constructed,  &c. 

The  policy,  an  unsealed  instrument,  was  executed  in  the 
usual  form,  containing  the  several  stipulations,  provisos,  and 
exceptions,  usual  in  fire  policies;  and  among  others,  the  fol- 
lowing : 

"  JJnd  it  is  understood  and  agreed,  as  well  by  this  com- 
pany as  by  the  assured  named  in  this  policy,  and  all  others 
who  may  become  interested  therein,  that  this  insurance  is 
made  and  accepted  in  reference  to  the  conditions  which  ac- 
company these  presents;  and  in  every  case  the  said  condi- 
tions are  to  be  used  to  explain  the  rights  and  obligations  of 
the  parties,  except  so  far  forth  as  the  policy  itself  expressly 
declares  those  rights  and  obligations." 

Upon  the  back  of  this  policy  were  printed  the  "  Funda^ 
mental  rules  of  the  Columbian  Insurance  Company, ^^  and 
also,  the  "  Rates  qf  anntjuil  premiums  to  be  paid  for  insur^ 
ance,^^  among  which  were  : 

^^  1.  Persons  desirous  to  make  insurance  on  buildings,  are 
to  state  in  writing  the  following  particulars,  viz.  Of  what 
materials  the  walls  and  roofs  of  each  building  are  construct- 
ed, as  well  as  the  construction  of  the  buildings  contiguous 
thereto — whether  the  same  are  occupied  as  private  dwellings 
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or  how  otherwise — where  situated — also  the  name  or  names 
of  the  present  occupiers. 

*'Each  building  must  be  separately  valued,  and  a  specified 
sum  insured  thereon;  and  in  like  manner  a  separate  sum 
insured  on  the  property  contained  therein. 

*<  All  manufactories  which  contain  furnaces,  kilns,  stoyes, 
ovens,  or  use  fire  heat,  are  chargeable  at  additional  rates. 

^<  In  the  assurance  of  goods,  wares  and  merchandise,  the 
building  or  place,  in  which  the  same  are  deposited,  is  to  be 
described,  also  whether  such  goods  are  of  the  kinds  deno- 
minated hazardous,  and  whether  any  manufactory  is  carried 
on  in  the  premises.  And  if  any  person  or  persons  shall  in- 
sure his  or  their  buildings  or  goods,  and  shall  cause  the  same 
to  be  described  in  the  policy  otherwise  than  as  they  really 
are,  so  as  the  same  be  charged  at  a  lower  premium  than 
would  otherwise  be  demanded,  such  insurance  shall  be  of  no 
force. 

*^  2.  Goods  held  in  trust,  or  on  commission,  are  to  be  insured 
as  such,  otherwise  the  policy  will  not  extend  to  cover  such 
property. 

'*  9.  All  persons  assured  by  this  company,  sustaining  any 
loss  or  damage  by  fire,  are  forthwith  to  give  notice  to  the 
company,  and  as  soon  as  possible  thereafter,  deliver  as  par- 
ticular an  account  of  their  loss  or  damage,  signed  with  their 
own  hands,  as  the  nature  of  the  case  will  admit  of,  and  make 
proof  of  the  same  by  their  oath  or  affirmation,  and  by  their 
books  of  accounts,  or  other  proper  vouchers,  as  shall  be  rea- 
sonably required ;  and  shall  procure  a  certificate  under  the 
hand  of  a  magistrate  or  a  sworn  notary,  of  the  town  or  coun* 
ty  in  which  the  fire  happened,  not  concerned  in  such  loss, 
directly  or  indirectly,  importing  that  they  are  acquainted 
with  the  character  and  circumstances  of  the  person  or  per- 
sons insured,  and  do  know,  or  verily  believe,  that  he,  she,  or 
they,  really,  and  by  misfortune,  without  any  kind  of  fraud  or 
evil  practice,  have  sustained  by  such  fire,  loss  or  damage  to 
the  amount  therein  mentioned ;  and,  until  such  affidavit  and 
certificate  are  produced,  the  loss  claimed  shall  not  be  pay- 
able; also,  if  there  appears  any  fraud,  the  claimant  shall  for- 
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feit  his  claim  to  restitution  or  payment,  by  virtue  of  his  po- 
licy." 

The  property  intended  to  be  insured,  was  proved  to  be  a 
square  building,  four  stories  high,  built  of  stone  to  the  square 
or  eaves,  the  roof  being  framed,  and  covered  entirely  of  wood, 
the  two  gable  ends  running  up  perpendicularly  from  the 
stone  wall  to  the  top  of  the  roof,  they  being  constructed  of 
wood. 

On  the  14th  of  February  1824,  the  property  was  destroyed 
by  fire ;  and  the  following  documents  were  given  in  evidence, 
to  sustain  the  right  of  the  plaintiffs  to  demand  payment  of 
the  loss;  the  same  having  been  exhibited  as  *^  the  preliminary 
proof  of  tlie  loss  claimed  under  the  policy." 

Frederickaburgy  February  16,  1824. 
To  the  president,  directors,  and  company,  of  the  Columbian 
Insurance  Company  of  Alexandria. 

Gentlemen ; — We  regret  that  we  have  now  to  inform  you 
of  the  total  destruction  of  our  mill  by  fire,  on  the  night  of 
the  14th  inst.,  which  was  insured  in  your  office,  the  particu- 
lars of  which  we  will  forward  you  as  soon  as  we  can  prepare 
the  necessary  documents  as  laid  down  in  the  conditions  ac- 
companying the  policy.  Lawrence  &  Poindexter. 

The  affidavit  of  the  said  Lawrence  &  Poindextcr,  with 
the  certificate  of  Murray  Forbes,  was  annexed. 

We  hereby  certify,  that  by  the  burning  of  our  mill,  situate 
oa  an  island  in  the  county  of  Stafford,  about  one  mile  from 
the  town  of  Fredericksburg,  and  state  of  Virginia,  called 
the  Elba  mill,  four  stories  high,  the  walls  of  stone  and 
covered  with  wood,  on  which  seven  thousand  dollars  were 
insured  by  us  in  the  office  of  the  Columbian  Insurance 
Company  of  Alexandria,  on  the  9th  day  of  April  last,  per 
policy  No.  279,  and  which  was  destroyed  by  fire  on  the 
night  of  Saturday  last,  the  14th  inst.,  we  lost,  or  were  da- 
maged at  least  twelve  thousand  dollars,  exclusive  of  the 
contents  of  said  mill.  We  arc  entirely  ignorant  of  the  cir- 
cumstances which  occasioned  the  fire,  and  we  further  certify 
that  we  have  no  other  insurance,  directly  or  indirectly  on 
the  aforesaid  property,  except  the  above  mentioned. 

Joseph  W.  Lawrence.     Thos.  Poindexter,  jun 
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Commonwealth  of  Firginia,  Slo/ford  Coun/y,  to  wtf  .■ 

Josepli  W.  Lawrence  and  Thomas  Poindexter  this  day 
personally  appeared  before  me,  a  justice  of  the  peace  for 
the  said  county,  and  made  oath,  in  due  form,  that  the  above 
certificate  contains  the  truth  to  the  best  of  their  knowledge 
and  belief.  Murrat  Fohbls. 

I,  Murray  Forbes,  a  magistrate  duly  commissioned,  in 
andfor  the  county  of  Stafford,  and  state  of  Virginia,  do  hereby 
certify  that  I  am  acquainted  with  Joseph  W.  Lawrence 
and  Thomas  Poindexter;  that  the  tire  originated  in  their 
mil)  burnt  on  the  night  of  the  14th  inst.  by  accident,  or 
without  fraud  or  design  on  their  part,  as  far  as  I  know  or 
believe ;  and  that  the  damage  or  loss  they  sustained  by  the 
said  fire  is  at  least  ten  thousand  dollars.  And  I  further 
certify,  that  the  said  mill  was  not  within  thirty  yards  of  any 
other  building,  except  a  corn  house,  which  was  about  twenty 
yards  oH'.  Mubrat  Forbes. 

The  affidavits  of  Thomas  Scdden  and  James  Vasse,  were 
annexed. 

1,  Thomas  Scdden,  of  the  town  of  Fredericksburg,  in  the 
county  of- Spottsylvania,  and  state  of  Virginia,  do  hereby 
certily,  that  I  am  well  acquainted  with  the  mill  called  and 
known  by  the  name  of  the  Elba  mill,  owned  and  occupied 
by  Joseph  W.  Lawrence  and  Thomas  Poindexter,  situate 
on  an  island  in  the  county  of  Stafford,  about  one  mile  from 
the  town  of  Fredericksburg;  that  the  said  mill  was  built  of 
Elone  four  stories  high  and  covered  with  wood ;  that  between 
ten  and  eleven  o'clock  on  Saturday  night,  the  14th  inst.,  I 
was  alarmed  by  the  cry  of  fire,  which  I  soon  ascertained  to 
be  the  mill  aforesaid;  that  I  have  since  viewed  the  ruins, 
and  am  of  opinion  that  it  would  require  at  least  ten  thou- 
sand dollars  to  rebuild  the  same,  and  restore  the  proprietors 
in  the  situation  they  were  in  previous  to  the  said  fire ;  that 
I  have  no  knowledge  or  idea  how  the  fire  originated. 

Thomas  Sldden. 
Commonwealth  of  f'irginia,  Stafford  County,  to  wit: 

Thomas  Sedden  this  day  personally  appeared  before  me, 
one  of  the  commonwealth's  justices  of  the  peace  of  the 
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couaty  aforesaid,  and  made  oath  to  the  truth  of  the  forego- 
ing cetlificate  signed  by  his  hand.  Muurat  Fokbes. 

1,  James  Vasse,  of  the  town  of  Falmouth,  in  the  county 
ofStafford,  and  state  of  Virginia,  do  hereby  certify,  that  I 
am  well  acquainted  with  the  mill  called  and  known  by  the 
name  of  the  Elba  mill,  owned  and  occupied  by  Joseph  W. 
Lawrence  and  Thomas  Poiodexter,  situate  on  an  island  in 
the  county  of  Stafford,  and  about  one  mile  from  the  town 
of  Fredericksburg ;  that  the  said  mill  was  built  of  stone  four 
stories  high  and  covered  with  shingles;  that  between  the 
hours  of  ten  and  eleven  o'clock  on  Saturday  night,  the  14th 
current,  I  was  alarmed  by  the  cry  of  fire,  which  I  soon  as- 
certained to  be  the  mill  aforesaid ;  that  I  have  since  viewed 
the  ruins,  and  I  am  of  opinion  that  it  will  require  the  sum 
of  ten  thousand  dollars,  or  thereabout,  to  restore  the  pro- 
prietors to  the  situation  they  were  in  previous  to  the  said 
fire ;  farther,  that  I  have  no  knowledge  whatever  how  the 
fire  originated.  James  Vassk. 

Commonwealth  of  Virginia,  Stafford  County,  to  wit : 
James  Vasse  this  day  personally  appcnrcd  before  mc,  one 
of  the  commonwealth's  justices  of  the  peace  of  the  county 
aforesaid,  and  made  oath  to  the  truth  of  the  foregoing  cer- 
tificate signed  by  his  hand.  Murrvy  Forbes. 

The  plaintiff  also  gave  in  evidence  the  following  extracts 
from  the  minutes  of  the  proceedings  of  the  insurance  com- 
pany in  relation  to  the  claim  of  payment  for  the  loss. 

Friday,  iOth  F^rwtry  1821. — Lawrence  &  Poindexter. 
Claim  made  by  them  this  day  by  their  attorney,  Anthony 
Buck,  with  the  policy  and  certificates  of  loss  by  lire,  on  po- 
licy No.  279. 

On  the  application  of  Anthony  Buck,  leave  is  given  to 
Joseph  W.  Lawrence  and  Thomas  Poindexler  to  assign  to 
William  J.  Roberts  policy  No,  279,  effected  in  this  office, 
without  prejudice  to  any  defence  which  this  office  may  have 
against  the  payment  of  the  sum  insured,  or  to  the  claim  of 
John  H.  Ladd,  &,  Co.  under  their  attachment  heretofore 
served  on  the  president  of  this  company. 
Saturday,  13/&  March  Wi4.— Ordered,  That  tlfe  secre- 
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tary  address  a  letter  to  John  Scott,to  require  the  title  ofLaw- 
rence&  Poindexter  to  the  Elba  mill. 

Thursday,  lat^prU  1824. — The  following  papers  were 
this  day  received,  to  wit :  A  letter  from  John  Scott,  «Bq.  Fre- 
dericksburg, covering  copies  of  a  deed  from  William  and 
George  Winchester  to  Joseph  Howard  and  Joeepb  Lawrence ; 
an  agreement  between  Joseph  Howard  and  Joseph  Law- 
rence ;  and  an  agreement  between  Joseph  Lawrence  and 
Thomas  Poindester,  Jun. 

Friday,  16th  ^pril  1824. — In  the  case  of  Lawrence  & 
Poindexter,  Ordered,  that  a  copy  of  the  mortgage  to  the 
banks,  proof  of  the  execution  of  the  contract  between  Law- 
rence and  Poindextcr  on  the  day  it  bears  date,  and  a  copy 
of  the  notes  in  the  bank  be  required. 

Thursday,  22d  j3prU  1824.— Lawrence  &  Poindexter. 
The  following  papers  were  presented  by  R.  L  Taylor,  esq. 
inclosed  to  him  by  Mr  John  Scoit,  Fredericksburg: — Deed 
of  tnist  from  Joseph  Howard  and  Mary  his  wife,  and  Joseph 
W.  Lawrence,  to  William  J.  Roberts,  for  the  benefit  of  the 
banks,  dated  13th  May  JS14. 

An  agreement  between  Joseph  W.  Lawrence  and  Thomas 
Poindexter,  dated  28th  November  1822. 

A  copy  of  a  note  drawn  by  Howard  <&  Lawrence,  dated 
1 0th  March  1624,  to  the  Farmer's  Bank  of  Virginia,  at 
Fredericksburg,  for  $1,800. 

A  copy  of  another  note,  dated  5th  March  1824,  drawn  by 
the  same,  to  the  Bank  of  Virginia,  at  Fredericksburg,  for 
four  thousand  one  hundred  and  eighty  seven  dollars. 

Saturday,  26th  June  1824. — Walter  Jones,  esquire's  opin- 
ion having  been  submitted  lo  a  called  board  this  day,  on  mo- 
tion of  Mr  Mandcville,  it  was  resolved  that  the  claim  of  Law- 
rence &.  Poindexter  be  resisted,  and  that  the  secretary 
furnish  them  with  a  copy  of  this  resolution. 

Wednesday,  lUh  November  1824. — Will  the  board  now 
enter  into  a  compromise  with  John  Scott,  esq.  for  the  claim 
of  Lawrence  &.  Poindexter  on  this  office,  it  being  perfectly 
understood  that  an  agreement  lo  enter  into  a  compromise  is 
not  to  be  considered  as  an  admission  of  the  claim  ?     Yes. 
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Ttertday,  IBth  Jiovember  1824.— The  board  having  duly 
considered  the  case  of  Liawrence  &  Poindexter,  decline 
making  onj  compromise  «t  this  time,  and  the  secretary  is 
directed  to  inform  Mr  Scott  of  their  determination. 

Friday^  lOth  December  1824. — A  communication  from 
John  Scott,  esq.  of  Fredericksburg,  was  received ;  where- 
upon it  was  ordered  that  a  board  be  called  for  to-morrow  at 
twelve  o'clock,  to  receive  said  John  Scott's  proposals  for  an 
arrangement  in  the  case  of  Lawrence  &  Poindexter. 

Saturday  J  Wth  December  1824.-— On  application  of  John 
Scott,  esq.  it  is  agreed  to  receive  propositions  for  an  ar- 
rangement between  John  Scott  and  this  office,  in  the  case  of 
Lawrence  and  Poindexter,  without  prejudice  to  either  of  the 
parties  concerned.  John  Scott,  esq.  has  this  day  proposed 
to  settle  his  claim  against  this  office  by  receiving  from  them 
fifty  cents  in  the  dollar  in  full  for  said  claim.  Will  the  board 
now  agree  to  pay  said  Scott  fifty  cents?     They  will  not. 

The  opinion  of  Walter  Jones,  esq.  counsel  of  the  de- 
fendants, referred  to  in  the  minutes,  was  as  follows. 

^  Claim  of  Lawrence  &  Poindexter,  as  stated  by  the 
Colombian  Insurance  Company  of  Alexandria. 

^  An  equitable  title  in  general  is  doubtless  an  insurable 
interest  against  fire ;  but  it  seems  that  the  interest  in  this 
case  was  so  incumbered  with  liens  and  precedent  conditions, 
as  to  make  the  legal  estate  not  worth  the  calling  for  on  the 
part  of  the  insured;  whilst,  on  the  other  hand,  their  circum- 
stances were  such  as  in  all  probability  to  make  any  suit 
against  them,  for  a  specific  execution  of  the  contract,  or 
for  compensation  for  damages,  fruitless  and  unproductive ; 
so  that,  to  any  practical  effect  or  purpose,  the  insured  were 
unable  to  call  for  the  legal  estate  by  performing  the  con- 
tract of  sale,  and,  consequently,  the  vendor  had  no  motive 
to  throw  the  legal  estate  upon  them  by  a  compulsory  execu- 
tion of  such  contract.  How  the  insurance  may  be  affected 
by  such  a  state  of  facts,  is  a  question  entirely  at  large,  ana 
undetermined  by  authority ;  and  if  there  were  any  insurable 
interest,  it  might  be  matter  of  serious  doubt,  under  the  pe- 
culiar circumstances  of  the  property  and  the  parties,  to  what 
Vol.  IL— E 
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degree  the  general  terms  in  which  the  description  of  the 
estate  to  be  insured  is  given,  (unlimited  by  any  specifica- 
tion of  the  quality  of  the  estate,  or  of  the  value  and  quan- 
tity  of  the  interest)  involved  misrepresentation  or  conceaf- 
ment. 

*^  Whether  in  the  description  of  a  atone  building  covered 
with  wood  the  gables  be  necessarily  understood  to  be  a  part 
of  the  masonry,  is  a  question  of  art  belonging  to  architects 
or  house-builders,  and  depending  upon  the  common  use 
and  understanding  of  the  terms  connected  with  that  art. 
How  upon  these  principles  would  a  contract  to  build  a  house 
of  brick  or  stone  covered  with  tvood  be  understood  9  would 
the  undertakers  be  bound  to  run  up  the  gables  with  brick 
or  stone?  If  that  question  be  answered  in  the  affirmative, 
(as  I  am  informed,  and  indeed  have  no  doubt  it  should  be,) 
then  the  omission  in  this  case,  to  disclose  the  fact  of  timber 
gableSj  is  a  concealment  of  a  material  fact ;  and  the  unqua- 
lified  description  given  of  a  stone  mill,  a  material  misrepre- 
sentation which  avoids  the  policy.  W.  Jonks.'^ 

The  plaintiff  also  examined  witnesses  relative  to  the  pro- 
ceedings of  the  board,  from  which,  as  well  as  from  the  facts 
stated  in  the  minutes,  he  claimed  to  infer,  that  if  there  was 
a  defect  in  the  preliminary  proof,  the  same  had  been  waived 
by  the  representatives  of  the  insurance  company.  This 
evidence,  so  far  as  it  was  by  the  court  considered  to  affect  or 
influence  the  law  and  merits  of  the  case,  is  sufficiently  set 
out  in  the  opinion  of  the  court.  Afler  this  and  other  testi- 
mony to  the  same  effect  had  been  given,  on  the  part  of  the 
plaintiff,  the  defendants'  counsel  objected  to  the  admissibi- 
lity, competency,  and  sufficiency  of  the  same,  and  of  all  or 
any  of  the  facts  thereby  proved ;  admitting  the  same  to  be 
true  as  above  stated ;  to  entitle  the  plaintiffs  to  recover  for 
the  loss  stated  in  the  declaration  and  proved  by  the  evi- 
dence ;  and  the  grounds  of  the  said  objections  were  specifi- 
cally stated  as  follows : 

1.  That  the  interest  claimed  by  the  plaintiffs  in  the 
property  insured,  as  disclosed  by  such  evidence,  was  not  at 
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the  retpective  times  of  effectiDg  the  insurance,  and  of  the 
happening  of  the  loss,  an  insurable  interest  and  property. 

3.  That  it  was  not  such  an  interest  as  is  described  in  the 
original  offer  of  the  plaintiffs'  agent  for  insurance,  and  in 
the  policy,  nor  such  as  is  averred  in  the  declaration. 

3.  That  the  said  documents,  produced  as  preliminary 
proof  of  loss,  do  not  import  a  fulfilment,  on  the  part  of  the 
plaintiffs,  with  the  terms  and  conditions  upon  which  the  loss 
is  declared  to  be  payable  by  the  ninth  of  the  said  printed 
proposals,  or  rules  annexed  to  the  policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the 
opinion  and  direction  of  the  court  to  the  jury,  that  th^  said 
evidence  was  not  admissible,  competent,  and  sufficient  to  be 
left  to  the  jury  as  proof  of  the  plaintiffs'  title  to  recover  for 
such  loss  in  this  action. 

Which  instruction  the  court  refused  to  give,  being  of 
opinion,  1.  That  the  interest  of  the  plaintiffs  in  the  pro- 
perty insured,  as  disclosed  by  the  said  evidence,  is  a  suffi- 
cient insurable  interest  to  support  the  policy,  and  the  aver- 
ment of  interest  in  the  plaintiffs'  declaration  in  this  a,otion. 

3.  That  it  is  such  an  interest  as  is  described  in  the 
original  offer  for  insurance,  and  in  the  policy  and  in  the  de- 
claration ;  and 

3.  That,  although  the  said  certificate  of  Murray  Forbes 
is  not  such  a  certificate  as  is  required  by  the  said  ninth  rule 
annexed  to  the  said  policy,  yet  the  evidence  aforesaid  is  ad- 
missible, competent,  and  sufficient  to  be  left  to  the  jury,  and 
from  which  they  may  infer  that  the  defendants  waived  the 
objection  to  the  said  certificate,  and  to  the  other  preliminary 
proof  aforesaid. 

The  counsel  for  the  defendants  below  took  a  bill  of  ex- 
ceptions to  the  refusal  and  opinion  of  the  court. 

The  defendants  then  gave  evidence  of  the  nature  and  par- 
ticulars of  the  property  insured,  that,  in  a  policy  of  insur- 
ance upon  the  same  property,  by  the  Mutual  Insurance  So- 
ciety of  Virginia ;  Lawrence  &  Poindexter  had  described 
the  property  differently,  stating  it  to  be  '^  covered  with  wood ; 
gable  €nds  of  the  roof  of  wood ;"  that  Lawrence  &  Poindex- 
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ter  were  insolvent;  and  that  the  property  had  greatly  depre- 
ciated in  value ;  that  the  title  to  the  property  was  embar- 
rassed, and  litigated  in  chancery;  that  the  property  thus 
incumbered  viras  not  worth  the  purchase,  and  that  the  assur- 
ed were  unable  to  comply  with  their  agreements  to  pay  for 
the  same,  or  to  respond  in  damages  for  the  breach  thereof. 

The  plaintiff  also  produced  evidence  to  show  that  it  was 
the  usual  practice  of  the  country  to  build  the  gable  end  of 
brick,  or  stone  mills  of  wood ;  and  that  a  mill  so  constructed 
had  been  insured  by  the  Mutual  Insurance  Society,  de- 
scribed in  the  same  terms  used  in  the  policy,  upon  which 
this  suit  was  brought. 

Whereupon  the  defendants  prayed  the  opinion  of  the 
court,  and  their  instruction  to  the  jury,  that  if  the  said  con- 
tracts between  Howard  and  Lawrence,  and  between  Law- 
rence and  Poindexter,  have  not  been  performed  on  either 
side;  and  if,  irom  the  actual  state  and  condition  of  the  title, 
and  the  value  of  the  property  bargained  for  between  How- 
ard and  Lawrence,  and  between  Lawrence  and  Poindexter 
in  the  said  contracts ;  and  from  the  circumstances  of  the 
parties,  the  said  contracts  between  the  said  parties  could 
not  have  been  specifically  performed,  or  effectually  enforced 
on  either  side,  so  as  to  have  vested  the  legal  estate  pursuant 
to  said  contracts;  or  to  have  vested  in  said  Lawrence  & 
Poindexter  an  equitable  estate,  with  a  right  to  call  for  the 
legal  estate ;  and  that  the  said  contracts  between  the  said 
parties  were  not  practically  available,  but  were,  as  to  the 
practical  intent  and  purpose  which  they  purported  an  intent 
to  effectuate,  incapable  of  being  executed;  then  the  said 
Lawrence  &  Poindexter  had  not,  at  the  time  of  the  said 
insurance,  and  of  the  said  loss,  such  an  interest  in  the  said 
mill  as  to  entitle  them,  or  either  of  them,  to  recover  in  this 
action  for  the  loss  averred  in  the  declaration,  and  proved  by 
the  evidence. 

Which  instruction  the  court  refused ;  being  of  opinion  that 
it  would  leave  a  question  of  law  to  the  jury,  viz.  Whether, 
under  the  circumstances  therein  stated,  the  said  parties 
therein  mentioned,  or  either  of  them,  could  be  compelled 
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tpecifically  to  perform  the  agreements  therein  mentioned ; 
and  because  the  court  is  of  6pinion,  that,  under  the  circum- 
stances stated  in  the  said  evidence,  the  plaintiffs  had,  at  the 
time  of  effecting  the  insurance,  and  at  the  time  of  the  loss, 
an  insurable  interest  in  the  said  mill. 

Whereupon  the  defendants  prayed  the  opinion  of  the 
court,  and  their  instruction  to  thejury,  that,  in  order  to  veri- 
fy the  description  of  the  property  insured,  as  given  in  the 
policy,  it  is  necessary  that  the  whole  of  the  exterior  walls 
of  the  mill-house,  upon  which  the  roof  or  covering  rests, 
from  the  foundation  to  the  top  of  the  roof  should  be  of  stone ; 
and  that,  if  the  plan  of  the  said  house  were  such  as  that  two 
of  the  exterior  walls  terminated  in  upright  gable  ends,  run 
up  perpendicularly  from  the  eaves  to  the  top  of  the  roof; 
and  sloping  at  the  same  angle  as  the  pitch  of  the  roof,  such 
gable  ends  not  properly  forming,  according  to  the  ordinary 
roles  and  terms  of  architecture,  a  part  of  the  covering  or 
roof;  it  was  necessary,  to  verify  the  said  description,<that 
sach  gable  ends  should  have  been  of  stone;  and  if,  in  point 
of  fact,  such  gable  ends,  as  well  as  the  covering  or  roof  were 
of  wood,  which,  under  any  circumstances  of  actual  confla- 
gration, might  have  increased  either  the  risk  of  catching 
fire,  or  the  difliculty  of  extinguishing  or  stopping  the  pro- 
gress of  fire  once  commenced,  it  amounted  to  a  material 
misrepresentation,  and  avoids  the  policy ;  and  it  is  not  ma- 
terial whether  the  said  misrepresentation  was  wilful  and  frau- 
dulent, or  from  ignorance  and  without  design,  nor  whether 
the  actual  loss  was  produced  by  such  misrepresentation,  or 
by  having  gable  ends  of  wood  instead  of  stone. 

Which  instruction  the  court  refused;  being  of  opinion 
that  it  was  competent  for  the  jury,  from  all  the  facts  given 
in  evidence,  to  decide,  whether,  in  order  to  verify  the  said 
description  in  the  said  policy,  it  was  necessary  that  the 
whole  of  the  exterior  walls,  from  the  foundation  to  the  top 
of  the  roof,  should  be  of  stone. 

And  being  also  of  opinion,  that,  under  the  first  of  the  rules 
annexed  to  the  said  policy,  and  referred  to  therein,  no  vari- 
ation in  the  description  of  the  property  insured  fi'om  the 
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true  description  thereof,  not  made  fraudulently,  would  viti- 
ate the  policy,  unless  by  reason  of  such  variation  the  insur- 
ance was  made  at  a  lower  premium  than  would  otherwise 
have  been  demanded. 

The  defendants  then  proved,  by  James  Sanderson,  the 
witness  before  sworn  and  examined  on  the  part  of  the  plain- 
tiff, that,  in  making  the  insurance  aforesaid,  the  defendants 
were  not  governed  by  the  said  printed  rates  of  premium,  and 
did  not  insure  the  said  mill  as  a  building  under  the  class 
No.  4  of  the  said  printed  rates,  though  the  same  premium 
therein  indicated  was  charged ;  but  that  the  .  board,  in  their 
discretion,  fixed  the  premium  as  for  an  extra  risk,  consider- 
ing the  frequent  accidents  to  mills,  from  the  circumstance 
of  millers  being  in  the  habit  of  grinding  all  night;  and  if  the 
insurers  had  understood  the  mill  to  have  been  built  with 
wooden  instead  of  stone  gable  ends,  it  would  have  been  at 
their  discretion  to  have  charged  a  higher  premium,  or  to 
hav«  declined  the  risk.  And  the  plaintiff's  counsel  having 
argued  to  the  jury  upon  the  presumed  authority  of  the  court's 
opinion  upon  the  second  of  the  aforesaid  instructions,  moved 
by  the  counsel  for  the  defendants,  and  overruled  as  afore- 
said, that  the  misrepresentation  of  the  class  of  the  building 
insured,  if  found  by  the  jury  to  be  such  as  above  objected 
on  the  part  of  defendants,  did  not  vitiate  or  avoid  the  poli- 
cy, either  as  a  breach  of  warranty  or  misrepresentation,  un- 
less it  had  been  designedly  and  fraudulently  made,  or  had 
induced  the  defendants  to  insure  at  a  lower  premium  than 
they  would  otherwise  have  done ;  and  that,  in  fact,  the  in- 
surance was  done  at  the  maximum  rate  indicated  by  the  said 
printed  rates. 

The  counsel  for  the  defendants  thereupon  prayed  the 
opinion  of  the  court,  and  an  instruction  to  the  jury,  that  if 
the  jury  find  from  the  evidence  that  the  materials  and  de- 
scription of  the  mill,  for  the  destruction  of  which  this  loss  is 
claimed,  as  it  actually  existed  at  the  time  of  insurance,  dif- 
fered from  the  representation  of  the  same  made  by  the  plain- 
tiffs, or  their  agents,  at  the  time  of  effecting  the  said  insur- 
ance, in  this:  that  the  walls  at  the  two  ends  of  the  building, 
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all  the  way  from  the  eayes  to  the  top  of  the  roof,  constitut- 
bg  what  are  commonly  called  the  gable  ends,  were  con- 
structed  of  wood  instead  of  stone,  and  that  the  risk  from  fire 
was  greater  with  such  wooden  gable  ends  than  if  they  had 
been  constructed  of  stone ;  it  ought  to  be  deemed  a  mate- 
rial misrepresentation,  and  avoids  the  policy,  whether  such 
misrepresentation  proceeds  from  fraud,  or  casual  inadver- 
tence in  the  assured;  and,  in  such  case,  it  is  not  necessary 
for  the  defendants  to  prove  further,  that  a  higher  premium 
would  have  been  charged,  if  a  true  and  accurate  represen- 
tation of  the  building  had  been  made;  nor  does  it  vary  the 
effect  of  such  misrepresentation,  that  the  highest  rate  of  pre- 
mium stated  in  the  said  printed  rates,  was  actually  charged 
for  the  said  insurance. 

Which  instruction  the  court  refused  to  give  for  the  follow- 
ing reason :  that,  under  the  first  of  the  rules  annexed  to  the 
nid  policy,  and  referred  to  therein,  no  variation  in  the  de- 
scription of  the  property  insured  from  the  true  description 
thereof,  not  made  fraudulently,  would  vitiate  the  policy,  un- 
less by  reason  of  such  variation  the  insurance  was  made  at 
a  lower  premium  than  would  otherwise  have  been  demanded. 

Whereupon  the  defendants  prayed  the  opinion  of  the 
court,  and  their  instruction  to  the  jury,  that  the  said  J.  W. 
Lawrence,  as  the  survivor  of  the  said  Lawrence  &  Poin- 
dexter,  if  entitled,  upon  the  principles  aforesaid,  to  recover 
any  thing  in  this  action,  is  not  entitled  to  recover  any  thing 
more  than  a  moiety  of  the  said  loss.  Which  instruction  the 
court  also  refused,  and  the  defendants  excepted. 

Messrs  Jones  and  C.  C.  Lee,  for  the  plaintiff  in  error,  made 
the  following  points. 

1.  In  order  to  fulfil  either  the  general  law  of  insurance 
against  fire,  or  the  contract  of  insurance  in  this  case,  or  the 
averments  of  the  declaration ;  the  interest  of  the  insured  in 
the  fi^ehold  estate  that  constituted  the  particular  subject  of 
insurance,  should  have  consisted  in  a  substantial  ownership 
and  proprietary  right,  legal  or  equitable  r  whereas  nothing 
appears  firom  the  paper-muniments,  which  the  plaintiff  re- 
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lied  on  as  the  sole  evidence  of  such  interest,  but  a  naked 
pretence,  or  mere  colour  of  title. 

2.  If  any  technical  estate,  equivalent  to  an  insurable  in- 
terest, appeared,  yet  its  essential  quality,  quantity  and  con- 
dition, were  either  positively  misrepresented  by  the  assertion 
of  unqualified  ownership  and  proprietary  right;  or  were  con- 
cealed, when  a  particular  disclosure  of  the  nature  and  con- 
dition of  the  interest  was  material. 

Therefore,  whether  a  total  defect  of  interest  appeared,  or 
its  essential  attributes  were  either  misrepresented  or  con- 
cealed, or  the  plaintiff  failed  in  proving  the  more  specific 
averment  of  interest  in  the  declaration,  the  defendants  were, 
at  all  events,  entitled  to  the  general  instruction,  against  the 
plaintifTs  right  of  action,  asked  of  the  court 

3.  If  these  paper-muniments  did  import,  prima /acie,  any 
insurable  interest,  the  presumption  was  absolutely  repelled 
by  the  facts  proved  on  the  other  side ;  showing  the  supposed 
title  in  equity  to  have  been  merely  nominal  or  colourable. 

Therefore,  the  direction  to  the  jury,  asked  by  the  defen- 
dants of  the  court  on  this  point,  should  have  been  granted 
on  the  hypothesis  of  proof  therein  stated;  not  being  liable  to 
the  objection  stated  by  the  court,  of  referring  matter  of  law 
to  the  jury.  On  the  contrary,  the  court  in  their  positive 
direction  to  the  jury,  that  the  insured,  under  the  circum- 
stances supposed,  had  a  substantial  property  in  the  subject 
of  insurance ;  trenched  more  upon  the  province  of  fact,  than 
the  jury,  under  the  required  direction,  would  have  done  on 
that  of  law. 

4.  The  preliminary  tests  of  the  claim  of  loss,  required 
by  the  ninth  fundamental  rule  above  cited,  are  strictly  in  the 
nature  of  a  condition  precedent;  and  cannot  be  dispensed 
with,  but  by  an  express  discharge :  consequently,  the  evi- 
dence or  inference  of  a  waiver  by  implication  was  inadmiss- 
ible. 

5.  The  declaration  avers  an  actual  compliance  with  the 
rule ;  therefore,  no  evidence  of  any  dispensation  from  it,  ex- 
press or  implied,  was  admissible. 

6.  The  circumstances,  from  which  such  a  waiver  was 
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inferred  by  the  court  in  this  case^  were  wholly  insufficient 
to  raise  any  legal  or  reasonable  presumption  to  that  effect: 
whereas,  from  the  terms  of  the  court's  direction  to  the  jury, 
it  must  have  been  received  by  the  jury  as  a  positive  presump- 
tion or  inference  of  law  from  written  evidence.  The  com- 
pany were  in  no  manner  bound  to  communicate  their  rtasona 
for  resisting  the  claim;  and  their  resolution  to  resist  it,  no- 
tified as  it  was  in  general  terms  to  the  insured,  covered  the 
whole  ground;  and  was  just  as  good  notice,  if  any  was  re- 
quired, of  one  defect  as  another  in  the  claim. 

7.  The  misrepresentation,  of  the  materials  and  construc- 
tion of  the  building  insured,  was  palpable  and  material ;  and 
the  direction  to  the  jury,  asked  by  the  defendants  and  re- 
fused by  the  court  on  this  point,  properly  referred  the  fact 
of  misrepresentation,  and  the  circumstances,  from  which  its 
materiality  resulted,  to  the  jury;  the  effect  of  such  misre- 
presentation, and  the  result  of  materiality  from  the  circum- 
stances, to  the  court. 

8.  The  firpt  of  the  said  rules  above  cited,  did  not  reduce 
the  materiality  of  misrepresentation  in  the  policy  to  the  al- 
ternative tests  of  fraud,  or  of  a  consequent  reduction  in  the 
rate  of  insurance,  as  was  ruled  by  the  court :  or,  if  it  did,  then 
such  reduction  in  the  rate  of  insurance  was  a  necessary  pre- 
sumption from  a  lower  risk,  and  was  not  to  be  provedy  aUun- 
de,  as  was  also  required  by  the  court. 

9.  The  fact,  that  a  premium  equal  to  the  highest  rate 
for  insurance  on  the  fourth  class  of  hazards  indicated  in  the 
said  printed  list  of  rates,  had  been  paid,  was  wholly  imma- 
terial ;  and  did  not,  as  ruled  by  the  court,  convert  the  risk 
itself  to  one  of  that  class,  as  on  a  ^'slight  or  timber  build- 
ing;^ when  the  specific  description  of  it  in  the  policy,  iden- 
tified it  with  the  lower  risk  indicated  in  the  second  class  of  the 
said  printed  rates ;  and  it  turned  out,  in  fact,  to  be  neither  of 
the  second  nor  of  the  fourth  class,  but  identically  of  the  third : 
sordid  it  supply  any  competent  evidence  whatever;  far  less 
conelfuwe  evidence,  as  was,  in  effect,  ruled  by  the  court ; 
that  the  premium  was,  in  fact,  accommodated  to  any  higher 
risk  than  that  specifically  described  in  the  policy. 

Vol.  II.— F 
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10.  The  defendants,  in  the  direction  asked  of  the  court 
to  the  jury  on  this  point,  condescended  to  the  terms  of  ma- 
teriality of  misrepresentation,  and  an  actual  increase  of  the 
risk:  They,  nevertheless,  maintain  that  the  description  of 
the  risk,  in  the  body  of  the  policy,  amounted  to  a  warranijf 
that  it  was  actually  of  the  class  of  hazards,  to  which  that 
description  specifically  referred  it. 

For  the  plaintiffs  in  error,  were  cited,  2  Marsh,  oil  Ins.  787. 
/(i.  115.  118.  2  Caines's  Rep.  13.  2  Caines's  Cases  in 
Error,  110.  4  Dall.  42 1 .  1  Johns.  34 1 .  3  l)ow.  256.  2 
jWiir**.  811. 

Mr  Swann  and  Mr  Wirt,  for  the  defendant  in  error,  main- 
tained, that  the  circuit  court  did  not  err  in  giving  or  refu9- 
ing  the  charges  to  the  jury,  as  set  forth  in  the  several  bills 
of  exceptions.  They  cited  Burk  &  Hedrick  vs.  The  Chesa- 
peake Ins.  Company,  1  Peters,  151.  1  Marshall  on  Insur- 
ance, 114,  115.  8  T.  R.  13.  2  JVew  Rep.  269.  13  Mass. 
Rep.  96.  Id.  267.  3  Mass.  Rep.  1 33.  Phil,  on  Ins.  85. 128. 
499.  1  Johns.  Rep.  220.  9  Johns.  192.  6  Harris  Sf  John- 
son, 612.  6  Cranch,  338,  9.  5  Cranch,  100.  109.  2Sch.  fy 
Lef,  712.  13  Johns.  501.  3  Marshall,  22\.  Doug.li.  Also 
1  Chittyon  Ins.  317,  18.    I  T.  R.  638.  Doug.  684. 687, 688. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  writ  of  error  is  brought  to  a  judgment  of  the  court 
of  the  United  States,  for  the  district  of  Columbia,  sitting  in 
the  county  of  Alexandria ;  which  was  rendered  in  a  cause  in 
which  Joseph  Lawrence,  survivor  of  Lawrence  &  Poin- 
dexter,  was  plaintiff,  and  the  Columbian  Insurance  Com- 
pany of  Alexandria  were  defendants. 

The  suit  was  brought  on  a  policy  insuring  a  mill,  stated 
in  the  representation  and  in  the  policy,  to  belong  to  Law- 
rence &  Poindextcr,  the  assured.  Pending  the  suit,  Poin- 
dexter  died;,  and  the  suit  was  continued  and  tried  in  the 
name  of  Lawrence  the  survivor.  The  verdict  and  judgment 
were  in  favour  of  the  plaintiff  below.   At  the  trilEil,  the  court. 
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on  the  motion  of  the  defendant's  counsel,  instructed  the  jury 
on  seyeral  questions  of  law  which  were  made  in  the  case;  to 
which  instractiAls  the  counsel  for  the  defendants  in  the  cir- 
cuit court  excepted,  and  the  cause  is  now  before  this  Court 
on  those  exceptions. 

The  plaintiff  in  the  circuit  court  had  exhibited  his  policy, 
the  representation  on  which  the  contract  of  insurance  was 
founded ;  his  proofs  of  title  and  of  loss,  the  notice  which  he 
ga?e  of  that  loss,  together  with  the  documents  which  ac- 
companied it,  as  preparatory  to  the  assertion  of  his  claim 
against  the  company ;  and  the  proceedings  of  the  company 
in  consequence  of  that  claim,  which  terminated  in  a  refusal 
to  pay  it.  The  counsel  for  the  plaintiff  in  the  circuit  court, 
having  thus  concluded  his  case,  the  counsel  for  the  defen- 
dants made  three  objections  to  his  right  of  ac4ion. 

1.  That  the  interest  claimed  by  the  plaintiff  in  the  pro* 
perty  insured,  as  disclosed  by  the  evidence ;  was  not,  at  the 
respective  tines  of  effecting  the  insurance,  and  of  the  hap- 
pening of  the  loss,  an  insurable  interest  and  property. 

2.  That  It  was  not  such  an  interest  as  is  described  in  the 
origioal  offer  of  the  plaintiff's  agent  for  insurance,  and  in  the 
policy ;  nor  such  as  is  averred  in  the  declaration. 

3.  That  the  said  documents  produced  as  preliminary  proof 
of  loss,  do  not  import  a  fulfilment,  on  the  part  of  the  plain- 
tiff, of  the  terms  and  conditions  upon  which  the  loss  is  de- 
clared to  be  payable,  by  the  ninth  of  the  said  printed  rules 
aaexed  to  the  policy. 

And  the  counsel  for  the  defendants  thereupon  prayed  the 
opinion  and  direction  of  the  court  to  the  jury,  that  the  said 
evidence  was  not  admissible,  competent,  and  sufficient  to  be 
left  to  the  jury  as  proof  of  the  plaintiff's  title  to  recover  for 
such  loss  in  this  action. 

The  court  refused  to  give  this  instruction,  being  of  opin- 
ion, 1.  That  the  interest  of  the  plaintiffs  in  the  property  in- 
sored,  as  disclosed  by  the  said  evidence,  is  a  sufficient  in- 
surable interest  to  support  the  policy,  and  the  averment  of 
interest  in  the  plaintiffs'  declaration  in  this  action. 

2.  That  It  is  such  an  interest  as  is  described  in  the  origi- 
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nal  ofTer  for  insurance,  and  in  the  policy,  and  in  the  decla- 
ration. 

3.  That  although  the  said  certificate  of  Murray  Forbes  la 
not  such  a  certificate  as  ia  required  by  the  said  ninth  ruh 
annexed  to  the  said  policy  ;  yet  the  evidence  aforesaid  is  od- 
Diissible,  competent,  and  sufficient  to  be  left  to  the  jury ;  and 
Crnm  which  they  may  infer,  that  the  defendant*  waived  the 
objection  to  the  said  certificate,  and  to  the  other  prelimiuary 
proof  aforesaid. 

The  counsel  for  the  defendants  in  error  have  made  some 
preliminary  objections  to  the  terms  in  which  the  opinion  of 
the  circuit  court  was  asked. .  The  counsel  prayed  the  opin- 
ion and  direction  of  the  court  to  the  jury,  that  the  evidence 
offered  by  the  plaintiff  was  not  admissible,  competent,  and 
sufficient  to  be  left  to  the  jury  as  proof  of  the  plaintiff's  title 
to  recover.  This  blending  of  an  objection  to  the  admissibi- 
lity of  evidence  in  the  same  application  which  questions  ita 
sufficiency,  is  said  to  be  not  only  unatual ;  but  to  confound 
propositions  distinct  in  themselves,  and  to  be  calculated  lo 
embarrass  the  court,  and  the  questions  to  be  decided. 

It  is  undoubtedly  true,  that  questions  respecting  the  ad- 
missibility of  evidence,  are  entirely  distinct  from  those  which 
respect  its  sufficiency  or  effect.  They  arise  in  difiereot 
stages  of  the  trial,  and  cannot  with  strict  propriety  be  pro- 
pounded at  the  same  time.  If,  therefore,  the  circuit  court 
had  proceeded  no  further  than  to  refuse  the  instruction 
which  was  asked,  this  Court  might  have  considered  the  re- 
fusal as  proper;  unless  the  entire  prayer,  as  made,  ought  to 
have  been  granted.  But  the  circuit  court  proceeded  to  give  ita 
opinion  on  the  different  points  made  by  counsel,  and  these 
opinions  must  be  examined. 

1.  The  first  is,  that  the  interest  of  the  assured  in  the  pro- 
perty insured,  is  a  sufficient  insurable  interest  to  support  the 
policy,  and  the  averment  of  interest  in  the  declaration. 

The  mill  insured  was  built  on  an  island  in  the  Rappahan- 
noc,  which  was  demised  by  Charles  Mortimer  lo  Stepbeo 
Winchester,  for  three  lives,  renewable  for  ever,  at  the  year> 
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\j  rent  of  £80,  ($266  66  cents ;)  with  a  condition  of  re-entry 
for  rent  in  arrear,  6lc. 

1801,  Dec.  19.  S.  W.  conveyed  one  undivided  third 
part  to  Richard  Winchester,  and  anotlier  undivided  third 
part  to  Joshua  Howard. 

1806,  May  9.  R.  and  S.  Winchester  conveyed  to  Joshua 
Howard,  by  deed  of  mortgage  in  fee,  their  two  thirds  of  the 
nid  island,  with  other  property  to  a  considerable  amount,  in 
order  to  secure  the  said  Howard  to  the  amount  of  $40,000. 

1813,  Jan.  27.  Joshua  Howard  conveyed  the  whole  island 
to  William  and  George  Winchester. 

1813,  Sept.  33.  William  and  Oeorge  Winchester  convey- 
ed the  island  to  Joseph  Howard  and  Joseph  W.  Lawrence. 

1818,  July  32.  Joseph  Howard  entered  into  an  agree- 
ment with  Joseph  W.  Lawrence,  by  which  the  said  Law- 
rence was  to  take  the  island,  &c.  at  the  price  of  $30,000 ; 
for  which  amount  in  debts,  due  from  Howard  &  Lawrence, 
he  was  to  procure  a  release ;  on  his  doing  which,  Howard 
was  to  execute  a  deed  for  the  property ;  on  the  failure  or 
ioability  of  Lawrence  to  procure  this  release,  the  contract 
was  to  be  void*  « 

1823,  Nov.  28.  Joseph  W.  Lawrence  enters  into  an 
igreement  with  Thomas  Poindexter,  Jun.  for  the  sale  of  one 
half  of  the  island,  mills,  &c.;  for  which  the  said  Poindexter 
sgrees  to  assume  and  take  upon  himself  one  half  the  debts 
doe  from  Howard  &  Lawrence  to  the  banks  in  Fredericks- 
burg ;  which  were  secured  by  a  deed  of  trust. 

Nov.  29.  An  agreement  between  Howard  and  Lawrence 
to  work  the  mills  in  partnership. 

By  the  deeds  of  January  27,  and  Sept.  23,  1813,  all  the 
title  of  Joshua  Howard  to  the  island  on  which  the  mills 
insured  were  erected,  passed  to  Joseph  Howard  and  Joseph 
W.  Lawrence.     What  was  that  title  1 

He  held  one  third  part  in  his  own  right,  and  the  remain- 
ing two  thirds  as  mortgagee. 

The  agreement  of  July  22,  1818,  between  Howard  and 
Lawrence,  does  not  appear  to  have  been  performed  on  the 
part  of  Lawrence ;  nor  is  there  any  evidence  of  his  ability 
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to  perform  it ;  but  it  does  not  appear  that  Howard  has  taken 
any  step  to  avoid  it,  or  has  asserted  any  title  in  himself. 

The  agreement  of  Nov.  28,  1822,  between  Lawrence  and 
Poindexter,  admits  Poindexter  to  an  undivided  moiety  of 
any  interest  Lawrence  might  have  in  the  property. 

Lawrence  &  Poindexter  then,  when  the  insurance  was 
made,  were  entitled  to  one  third  of  the  property  under 
the  deed  made  by  Charles  Mortimer,  and  to  the  remaining 
two  thirds  as  mortgagees;  but  one  moiety  of  the  whole, 
which  moiety  was  derived  from  Joseph  Howard  under  the 
agreement  of  July  22,  1818,  was  held  under  an  agreement 
which  had  not  been  complied  with,  and  which  purported  on 
its  face  to  be  void  if  not  complied  with ;  but  the  other  con- 
tracting party  had  not  declared  it  void,  nor  called  for  a  com- 
pliance with  it. 

It  cannot  be  doubted,  we  think,  that  the  assured  had  an 
interest  in  the  property  insured.  Lawrence  had  an  un- 
questionable title  to  a  moiety  of  one  third,  subject  to  the 
rent  reserved  in  the  original  lease,  and  to  a  moiety  of  the 
remaining  two  thirds  as  mortgagee.  He  had  such  title  to 
the  other  moiety  as  could  be  acquii^d  by  an  agreement  for 
a  purchase,  the  terms  of  which  had  not  been  complied  with. 

The  title  is  thus  stated,  because  those  words  which  de- 
clare the  contract  to  be  void  if  Lawrence  should  fail  to 
comply  with  it,  do  not,  we  think,  render  it  absolutely  void, 
but  only  voidable.  No  time  for  performance  is  fixed ;  and 
if  Howard  is  content  with  what  has  been  done  by  Law- 
rence, and  does  not  choose  to  annul  the  contract,  the 
underwriters  of  this  policy  cannot  treat  it  as  a  nullity. 
Lawrence,  having  this  title  under  an  executory  contract, 
sells  to  Poindexter  one  undivided  moiety  of  the  property. 
These  two  persons,  being  both  in  possession,  partly  under 
legal  conveyances  and  partly  under  executory  contracts, 
require  an  insurance  on  it  against  loss  by  fire.  Had  they 
an  insurable  interest? 

That  an  equitable  interest  may  be  insured  is  admitted. 
We.  can  perceive  no  reason  which  excludes  an  interest  held 
under  an  executory  contract.     While  the  contract  subsists, 
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the  person  claiming  under  it  has  undoubtedly  a  substantial 
interest  in  the  property.  If  it  be  destroyed,  the  loss  in  con- 
templation of  law,  is  his.  If  the  purchase  money  be  paid, 
it  is  his  in  fact  If  he  owes  the  purchase  money,  the  pro- 
perty is  its  equivalent,  and  is  still  valuable  to  him.  The 
embarrassment  of  his  affairs  may  be  such  that  his  debts  may 
absorb  all .  his  property ;  but  this  circumstance  has  never 
been  considered  as  proving  a  want  of  interest  in  it.  The 
destmction  of  the  property  is  a  real  loss  to 'the  person  in 
possession,  who  claims  title  under  an  executory  contract, 
and  the  contingency  that  his  title  may  be  defeated  by  sub- 
sequent events  does  not  prevent  this  loss.  We  perceive  no 
reason  why  he  should  not  be  permitted  to  insure  against  it. 
Tlie  cases  cited  in  argument,  and  those  summed  up  in 
PkiUips  on  huurancej  26,  on  insurable  interest,  and  in 
I  Mar9hatt,  104,  ch.  4.,  and  2  Marshall,  787,  ch.  11,  prove, 
we  think,  that  any  actual  interest,  legal  or  equitable,  is  in- 
sareble. 

2.  Having  declared  the  interest  of  Lawrence  &  Poindexter 
to  be  insurable,  the  circuit  court  instructed  the  jury  that 
^*  it  is  such  an  interest  as  is  described  in  the  original  offer 
for  insurance,  and  in  the  policy,  and  in  the  declaration." 

The  original  offer  for  insurance  was  in  these  words, 
"  What  premium  will  you  ask  to  insure  the  following  pro- 
perty belonging  to  Lawrence  &  Poindexter,  for  one  year 
against  loss  or  damage  by  fire  1  On  their  stone  mill  four 
stories  high,  covered  with  wood,  on  an  island  about  one 
mile  from  Fredericksburg  in  the  county  of  Stafford ;  the 
mill  called  Elba  mill.  Seven  thousand  dollars  are  wanted. 
Not  within  thirty  yards  of  any  other  building,  except  a  corn 
house,  which  is  about  twenty  yards  off." 

The  policy  states  that  the  underwriters  insure  Lawrence 
&  Poindexter  against  loss  or  damage  by  fire,  to  the  amount 
of  $7000  on  their  stone  mill,  &c. 

The  declaration  charges  that  the  defendants  insured  the 
plaintiffs  $7000  against  loss  or  damage  by  fire  on  their  stone 
mill,  <tc. ;  and  avers  that  they  we9  interested  in,  and  the 
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equitable  owners  of  the  premises  insured  as  aforesaid  at  the 
time  the  insurance  was  made  as  aforesaid,  &c. 

The  material  inquiry  is,  does  the  offer  for  insurance  state 
truly  the  interest  of  the  assured  in  the  property  to  be  in- 
sured 9  The  offer  describes  the  property  as  beUmgmg  to 
Lawrence  &  Poindexter;  and  states  it  afterwards  to  be 
their  stone  mill.  It  contains  no  qualifying  terins,  which 
should  lead  the  mind  to  suspect  that  their  title  was  not 
complete  and  absolute.  The  plaintiffs  in  error  contend  that 
the  terms  import  an  absolute  legal  estate  in  the  property; 
and  that  the  insurers  entered  into  the  contract,  having  a 
right  to  believe  that  the  interest  of  the  assured  was  of  this 
character. 

Instead  of  such  an  estate  in  the  property  as  the  repre- 
sentation justified  the  insurers  in  expecting,  the  proof  shows 
that  the  insured  held  only  one  half  of  one  third,  under  a 
lease  for  three  lives,  renewable  for  ever,  and  one  half  of  the 
other  two  thirds  as  mortgagees ;  that  the  other  moiety  was 
held  under  a  contract,  the  terms  of  which  had  not  been 
complied  with;  and  which,  if  complied  with,  would  give 
them  a  title  to  two  thirds  of  that  moiety  only  as  mortgagees. 

The  defendants  insist  that  the  representation  is  satisfied 
by  an  equitable  title  under  an  executory  contract,  and  that 
in  truth  and  in  fact,  the  mill  did,  at  the  time  of  its  insur- 
ance and  loss,  belong  to  Lawrence  &  Poindexter. 

It  may  be  true,  that  a  mill  occupied  by  Lawrence  and 
Poindexter,  and  held  under  a  lease  or  an  executory  contractt 
would  be  generally  spoken  of  by  themselves  and  others  as 
their  mill.  The  property  alluded  to  would  be  well  under- 
stood, and  no  inconvenience  could  arise  from  this  mode  of 
designating  it.  But  if  Lawrence  &  Poindexter  should 
proceed  to  sell  the  property  as  theirs,  should  describe  it  in 
the  contract  as  belonging  to  them,  no  court  would  compel 
the  purchaser  to  take  the  title  they  could  make. 

The  assured  then  have  not  proved  '<  such  an  interest  as 
is  described  in  the  original  offer  for  insurance ;"  and  the 
circuit  court,  in  this  resg^t,  misdirected  the  jury.    It  may 
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be  proper  to  take  some  notice  olf%e  materiality  of  this  mis- 
direction. 

The  contract  for  insurance  is  one  in  which  the  under- 
writers,  generally,  act  on  the  representation  of  the  assured; 
and  thai  repreaentation  ought  consequently  to  be  fair,  and 
to  omit  nothing  which  it  is  material  for  the  underwriters  to 
know.  It  may  net  be  necessary  that  the  person  requiring 
iosarance,  shonU  state  every  incumbrance  on  his  property, 
which  it  might  be  required  of  him  to  state,  if  it  was  offered 
for  sale;  bat  fair  dealing  requires  that  he  should  state  every 
thing  which  might  influence,  and  probably  would  influence, 
the  mind  of  the  underwriter  in  forming  or  declining  the 
contract.  A  building  held  under  a  lease  for  years  about  to 
expire,  might  be  generally  spoken  of  as  the  building  of  the 
tenant ;  but  no  underwriter  would  be  willing  to  insure  it  ad 
if  it  was  bis;  and  an  offer  for  insurance,  stating  it  to  belong 
to  him,  would  be  a  gross  imposition. 

Generally  speaking,  insurances  against  fire  are  made  in 
the  ciMifidence,  that  the  assured  will  use  all  the  precautions 
to  avoid  the  calamity  insured  against,  which  would  be  sug- 
gested by  his  interest.  The  extent  of  this  interest  must 
always  influence  the  underwriter  in  taking  or  rejecting  the 
risk,  and  in  estimating  the  premium.  So  far  as  it  may  in- 
fluence him  in  these  respects,  it  ought  to  be  communicated 
to  him.  Underwriters  do  not  rely  so  much  upon  the  prin- 
ciples as  on  the  interest  of  the  assured  ;  and  it  would  seem, 
therefore,  to  be  always  material  that  they  should  know  how 
hi  this  interest  is  engaged  in  guarding  the  property  from 
loss.  Mar9haUf  in  treating  on  insurance  against  fire,  p. 
789,  b.  4,  ch.  2,  says ;  "  It  is  not  necessary,  however,  in 
order  to  constitute  an  insurable  interest,  tliat  the  insured 
shall,  in  every  instance,  have  the  absolute  and  unqualified 
property  of  the  effects  insured.  A  trustee,  a  mortgagee,  a 
reversioner,  a  factor  or  agent,  with  the  custudy  of  goods  to 
be  sold  upon  commission,  may  insure ;  but  with  this  caution, 
that  the  nature  of  the  property  be  distinctly  specified." 

In  all  t)je  treatises  on  insurances,  and  in  all  the  cases  in 

which  the  question  has  arisen,  the  principle  is,  that  a  mis- 

VOL.  II.. 
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representation,  which  is  njAterial  to  the  risk,  aToids  the  policy. 
In  this  case  the  circuit  court  has  decided  that  there  is  no 
misrepresentation;  that  the  interest  of  the  assured  was  truly 
described  in  the  offer  for  insurance ;  and  consequently,  no 
question  on  the  materiality  of  the  supposed  variance  was 
submitted  to  the  jury. 

As  this  court  is  of  opinion  that  a  precarious  title,  depend- 
ing for  its  continuance  on  events  which  might  or  might  not 
happen,  is  not  such  a  title  as  is  described  in  the  offer  for 
insurance,  construing  the  words  of  that  offer  as  they  are 
fairly  to  be  understood ;  the  circuit  court  has  in  this  respect 
mis-directed  the  jury. 

3.  The  third  opinion  given  to  the  jury  is,  that  the  evidence 
given  by  the  plaintiff  in  the  circuit  court,  was  admissible, 
competent  and  sufficient  to  be  lefl  to  the  jury,  and  from 
which  they  may  infer  that  the  defendants  waived  the  objec- 
tion to  the  said  certificate,  and  to  the  other  preliminary  proof 
aforesaid.  The  certificate  to  which  this  instruction  refers, 
is,  by  one  of  the  rules  which  form  conditions  of  the  policy, 
declared  to  be  an  indispensable  requisite ;  without  the  pro- 
duction of  which,  the  loss  claimed  ^'  shall  not  be  payable." 
A  certificate  intended  by  the  assured  to  satisfy  this  condi- 
tion, accompanied  the  proof  of  loss;  but  it  is  not  such  a  cer- 
tificate as  the  condition  requires ;  and  such  was  the  opinion 
of  the  circuit  court.  The  testimony  which  the  court  left  to 
the  jury  as  being  sufficient  to  authorize  them  to  infer  a 
waiver  on  the  part  of  the  insurers  of  this  certificate,  con- 
sisted of  entries  on  the  minutes  of  the  board,  with  some  parol 
proof. 

On  the  20th  of  February  1824,  the  claim  of  Lawrence  & 
Poindexter  was  submitted  to  the  board  with  the  policy  and 
certificate  of  loss. 

On  the  13th  of  March,  an  order  was  made,  requiring  the 
title  papers  of  Lawrence  &  Poindexter  to  the  Elba  mill. 
On  the  first  of  April,  copies  of  the  deed  from  William  and 
George  Winchester  to  Joseph  Howard  and  Joseph  Lawrence, 
of  the  agreement  between  Howard  and  Lawrence,  and  of  the 
agreement  between  Lawrence  and  Poindexter,  were  laid  be- 
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ftre  the  board.    On  the  1 6th  of  April,  farther  proof  respect- 
ing the  title  wks  required,  which  was  produced  on  the  32d 
of  the  same  month. 

The  opinion  of  Mr  Jones  was  taken  od  the  case,  which 
was  snbmitled  to  the  board  on  the  26th  of  June,  when  it  was 
resolved,  "  that  the  claim  of  Lawrencfi  &  PoJndexter  be  re* 
sisted ;  and  that  the  secretary  furnish  ibem  with  a  copy  of 
this  resolution. 

The  opinion  of  Mr  Jones  turns  on  the  intereot  of  the 
atsured,  and  on  the  question  whether  the  loss  was  fair  or 
fraadulent. 

Od  the  1  )th  of  November,  inquiry  was  made  whether  the 
board  would  enter  into  a  compromise,  "  it  being  understood 
that  the  agreement"  "  is  not  to  be  considered  as  an  admis- 
non  of  the  claiml"     Answered  "  yes.'* 

On  the  18th  of  Norember,  the  board  passed  a  resolution 
declining  a  compromise,  which  was  communicated  to  the 
agent  of  Lawrence  &  Poindeiter. 

On  the  11th  of  December,  a  farther  and  more  specific 
proposition  for  a  compromise  was  made  by  the  agent  of  the 
asnred,  which  was  rejected  by  the  company. 

The  secretary  of  the  company  was  examined,  to  prove  the 
communications  between  him  and  the  agent  of  the  assured. 
When  the  documentary  evidence  was  exhibited,  he  informed 
the  agent  that  he  would  call  a  board  to  decide  on  the  claim. 
After  the  iMud  had  met  and  adjourned,  he  informed  the 
agent  that  ffie  claim  would  probably  be  resisted;  that  the 
company  thought  the  interest  of  the  assured  was  not  insur- 
able ;  that  the  representation  was  not  faithful ;  and  that  Poin- 
dexter  had  set  fire  to  the  mill.  No  objection  was  made  to 
the  preliminary  papers.  The  custom  of  the  board  was,  if 
the  claim  for  indemnity  was  thought  just,  to  refer  the  pre- 
liminary papers  to  their  secretary  to  see  if  they  were  regular. 
In  Uiis  case  no  such  reference  was  made. 

From  the  first  presentation  of  the  papers  in  February,  till 
the  passing  of  the  final  resolution  in  June,  the  claim  was 
pending  undetermined  before  the  board,  waiting  for  the 
advice  of  counsel.    This  advice  being  delayed  by  the  ub- 
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sence  and  other  engagements  of  counsel,  an  agreement 
entered  into  with  the  agent  of  the  assured,  that  if  the  final 
resolution  should  be  to  resist  the  claim,  the  suit  should  be 
put  as  forward  on  the  docket  as  if  brought  to  the  intervening 
April  term.  This  agreement  was  complied  with.  All  the 
orders  and  resolutions  of  the  board  which  have  been  stated 
were  communicated  by  the  witness  to  the  agent  of  the  assur- 
ed; and  are  the  only  communications  which  he  was  author- 
ized to  make. 

According  to  the  invariable  usage  of  the  board,  the  suffi- 
ciency of  the  documents  offered  by  way  of  preliminary  proof 
of  loss,  as  required  by  the  ninth  article  of  the  rules  annexed 
to  the  policy ;  was  not  to  be  considered  by  the  board,  till  i\iB 
principle  of  the  claim  should  have  been  admitted,  and,  tfaep 
the  course  was  to  submit  such  documents  to  the  secretary 
for  a  special  report  thereon;  in  this  case  the  sufficiency  of 
the  documents  was  never  discussed  or  considered  by  the 
board,  nor  referred  to  the  secretary.  It  never  was  contem* 
plated  by  the  witness,  nor  to  his  knowledge  by  the  board, 
to  waive  any  compliance  with  this  ninth  article.  The  con- 
sideration of  the  documents  offered  under  it,  did  not  regu- 
larly come  on  till  the  claim  should  be  admitted  in  principle. 

The  agent' of  the  assured  was  present  at  some  of  Uie 
meetings  of  the  board  when  the  witness  was  absent*  He 
has  understood  that  on  these  occasions  the  communications 
between  them,  turned  entirely  on  questions  r|vecting  the 
fundamental  objections  to  the  claim.  The  Wgularity  or 
irregularity  of  the  preliminary  proof  was  never  mentioned. 
The  opinion  given  by  counsel  was  never  communicated  to 
the  assured  or  their  agent.  To  have  done  so,  w*ould  have 
been  contrary  to  the  rules  and  to  usage. 

This  evidence  was  left  to  the  jury  as  testimony  from  which 
they  might  infer  tliat  the  preliminary  proof,  required  by  the 
ninth  rule  annexed  to  the  policy,  as  indispensable  to  entitle 
the  assured  to  demand  payment  for  a  loss,  had  been  waived 
by  the  underwriters. 

It  will  not  be  pretended  that  any  expression  is  to  be  found 
either  in  the  resolutions  of  the  board  or  in  the  conversations 
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held  by  their  secretary  with  the  agent  of  the  asrared,  having 
the  slightest  allusion  to  this  preliminary  proof  or  to  the 
waiver  of  it.  If  then  the  jury  might  infer  a  waiver,  the  in- 
ference most  be  founded  on  the  opinion  that  the  board  was 
bound  to  specify  this  particular  objection ;  or  that  they  have 
taken  some  step  or  made  some  communication,  which  pre- 
supposes an  acquiescence  in  the  certificate  which  was  of- 
fered. 

The  resolution  of  the  board  to  resist  the  claim  is  expressed 
in  general  terms,  and  consequently  applies  to  every  part  of 
the  testimony  offered  in  support  of  it.  We  know  of  no 
principle  nor  usage  which  requires  underwriters  to  specify 
their  objections,  or  which  justifies  the  infeifence  that  any 
objection  is  waived.  We  know  of  no  principle  by  which 
this  preliminary  proof  should  be  separated  firom  the  other 
proofs  which  were  required  to  sustain  the  claim,  and  its  in- 
sufliciency  be  remarked  to  the  assured.  The  general  reso- 
lution of  the  board  was  notice  to  the  assured  that  if  they 
intended  to  assert  their  claim  in  a  court  of  justice,  they  must 
come  into  court  prepared  to  support  it. 

2.  Did  the  examination  of  the  title  and  the  proceedings 
of  the  board  respecting  it,  presuppose  an  examination  of  the 
preliminary  proo6,  and  an  acquiescence  in  its  sufficiency? 

We  think  not.  The  proof  of  interest,  and  the  certificate 
which  was  to  precede  payment,  if  the  claim  should  be  ad- 
mitted ;  are  distinct  parts  of  the  case  to  be  made  out  by  the 
assured.  Neither  of  those  parts  depends  on  the  other.  The 
one  or  the  other  may  be  first  considered,  without  violating 
propriety  or  convenience.  The  consideration  of  the  one 
does  not  imply  a  previous  consideration  and  approval  of  the 
other.  The  language  of  the  ninth  rule  does  not  imply  that 
tlie  proof  it  requires  is  first  in  order  for  consideration.  After 
slating  what  shall  be  done  by  the  assured,  the  rule  requires 
the  afiklavit  and  certificate  in  question ;  and  adds,  that 
''until  such  affidavit  and  certificate  are  produced,  the  loss 
claimed  shall  not  be  payable."  The  affidavit  and  certificate 
must  precede  the  payment,  but  need  not  precede  the  con- 
sideration of  the  claim. 
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The  teatitnony  of  the  secretary,  if  not  conclusive  on  this 
point,  is,  we  think,  entitled  to  gre&t  weight.  He  states  the 
iDTsrinble  usage  of  the  office  to  have  been,  to  consider  the 
merits  of  the  claim  before  looking  into  the  preliminary  proof, 
which,  after  deciding  favourably  on  the  claim,  was  always 
referred  to  him  for  examination  and  report.  Is  this  case  the 
decision  having  been  unfevoarable  to  the  claimant,  no  refer- 
ence was  made  to  him. 

We  do  not  think  the  assured  can  be  presumed  ignorant 
of  the  standing  usage  of  the  office,  to  which  he  applied  for 
insurance ;  or  be  admitted  to  found  upon  that  igooraoce  a 
claim  to  exemption  from  the  necessity  of  producing  a  docu- 
ment required  by  the  policy,  as  indispensable  to  his  demand 
of  payment  for  his  loss. 

We  think  the  case  exhibits  no  evidence  of  waiver;  no  evi- 
dence from  which  the  jury  could  infer  it,  and  consequently 
that  this  instruction  of  the  court  is  erroneous. 

It  would  have  been  subject  of  much  regret,  had  the  merits 
of  the  case  been  clearly  in  favour  of  the  defendants  in  error, 
to  reverse  the  judgment  of  the  circuit  court  on  account  of 
the  non-production  of  a  document,  which  may  perhaps  be  so 
readily  supplied.  But  the  cause  must  go  beck  on  the  opinion 
expressed  by  the  circuit  court  to  the  jury,  that  the  title 
proved  at  the  trial  agrees  with  that  staled  in  the  offer  for 
insurance. 

After  the  opinions  which  have  been  stated  had  been  de- 
livered to  the  jury,  the  defendants  offered  evidence  to  prove 
the  insolvency  ot^  the  plaintiffs,  so  as  to  disable  them  frtmi 
obtaining  a  legal  title ;  and  additional  embarrasnnents  on  the 
property;  and  again  moved  the  court  to  instruct  the  jury, 
that  the  assured  had  not  such  on  interest  in  the  property  as 
entitled  them  or  either  of  them  to  recover.  This  instruction 
the  court  refused  to  give,  being  still  of  opinion  that  the 
assured  held  an  insurable  interest  in  the  mill.  An  exception 
was  taken  to  this  opinion. 

The  additional  incumbrances  to  the  title,  and  the  circum- 
stances of  Lawrence  &.  Poindexter,  might  constitute  addi- 
tional objections  to  the  representatioo  contained  in  the  oiTer 
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for  assarance ;  but  do  not,  we  think,  disprove  an  insurable 
ioterest  in  those  who  were  still  in  possession  of  the  property, 
sod  claimed  title  to  it  under  executory  contracts. 

The  defendants  in  the  circuit  court  then  proved  that  the 
mill  was  a  square  building  built  of  stone  to  the  eaves,  that 
the  roof  was  framed  and  covered  entirely  of  wood,  and  that 
the  two  gable  ends  running  u^  perpendicularly  from  the 
stone  wall  to  the  top  of  the  roof,  were  also  constructed  of 
wood.  They  also  offered  evidence  to  prove  the  general 
understanding,  that  the  description  of  a  stone  house  covered 
with  wood  was  not  verified  or  supported  by  a  house  whose 
gable  ends  were  of  wood ;  that  the  gable  ends  were  under- 
stood to  be  a  part  of  the  wall,  not  of  the  roof  or  covering. 
They  then  moved  the  court  to  instruct  the  jury,  that  if  two 
of  tb^  exterior  walls  terminated  in  upright  gable  ends;  such 
gable  ends  not  properly  forming,  according  to  ordinary  rules 
and  terms  of  architecUire,  a  part  of  the  covering  or  roof;  it 
was  necessary  in  order  to  verify  the  said  description,  that 
neb  gable  ends  should  have  been  of  stone;  and  if,  in  point 
of  &ct,  such  gable  eqds  as  well  as  the  covering  or  roof  were 
of  wood,  which  under  any  circumstances  of  actual  confla- 
gration might  have  increased  either  the  risk  of  catching  fire 
or  the  difliculty  of  extinguishing  it ;  it  amounted  to  a  material 
misrepresentation,  and  avoids  the  policy;  and  it  is  not  mate- 
rial whether  the  said  misrepresentation  was  wilful  and  fraudu- 
lent, or  firom  ignorance  and  without  design;  nor  whether  that 
actual  loss  was  produced  by  such  misrepresentation,  or  by 
having  gable  ends  of  wood  instead  of  stone. 

The  court  refused  to  give  this  instruction,  being  "  of  opi- 
nion that  it  was  competent  to  the  jury,  from  all  the  facts 
given  in  evidence,  to  decide  whether,  in  order  to  verify  the 
said  description  in  the  said  policy,  it  was  necessary  that  the 
whole  of  the  exterior  walls  from  the  foundation  to  the  top 
of  the  roof  should  be  of  stone.  And  being  also  of  opinion 
that  under  the  first  of  the  rules  annexed  to  the  said  policy, 
and  referred  to  therein ;  no  variation  in  the  description  of 
the  property  insured,  from  the  true  description  thereof,  not 
made  fraudulently ;  would  vitiate  the  policy  unless  by  reason 
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of  sucli  veriatioD  the  insurance  waa  made  at  a  lower  p 
than  would  otherwiie  have  been  demanded." 

To  this  opinion  also  an  exception  was  taken.  The  rule 
referred  to  in  the  opinion  requires,  that 

"Persons  desirous  of  making  insurance  on  buildings  should 
state  in  writing  the  following  particulars,  to  wit,  of  wh«t 
materials  the  walls  and  roof  of  ooch  building  are  construct- 
ed," &,c,  "  And  if  any  person  shall  cause  the  same  to  be 
described  in  the  policy  otherwise,  than  as  they  really  are,  so 
as  the  same  bo  charged  at  a  lower  premium  than  would 
otherwise  be  demanded,  such  insurance  shall  be  of  no  force." 

If  the  court  was  correct  in  the  constructiou  of  this  rule, 
and  of  its  effect  upon  the  policy,  it  will  become  unnecessary 
te  examine  their  opinion,  leaving  the  question  whether  the 
property  insured  was  truly  described,  entirely  to  the  jury. 

This  rule  takes  up  the  subject  of  describing  tlie  property, 
and  provides  for  it.  It  requires  that  the  materials  of  which 
the  w^ls  and  roof  are  constructed  shall  be  truly  stated,  and 
prescribes  the  penalty  for  a  mis-statement.  The  penalty  ia, 
that  the  insurance  shall  be  void,  if  the  assured  shall  canae 
the  building  to  be  described  in  the  policy  otherwise  than  it 
really  is,  so  as  the  attme  be  charged  at  a  lotoer  premium  than 
toould  othenoiae  be  demanded. 

The  rule  does  not  place  the  invalidity  of  the  policy  on  an 
untrue  description  of  the  building ;  but  on  such  a  deacriplioa 
ajB  shall  reduce  the  premium  which  would  otherwise  have 
been  demanded.  This  was  a  question  of  fact  which  the 
jury  alone  could  decide. 

The  rule  having  provided  for  the  case,  and  prescribed  the 
precise  state  of  tilings  in  which  tlie  penalty  shall  be  incur- 
red, wc  do  not  think  that  it  could  bo  applied  in  any  other 
hUIo  of  things.  Tile  jury  was  of  opinion  that  if  the  building 
was  untruly  described,  still  the  misrepresentation  was  not 
such  as  to  cause  the  some  "  to  be  charged  at  a  lower  pre- 
mium than  would  otherwise  have  been  demanded."  If  this 
verdict  wus  against  evidence,  the  remedy  was  a  new  trial. 

This  court  is  uf  opiniim  tliat  tlie  circuit  court  erred  iti 
instructing  the  jury  that  tlie  interest  of  the  uipured  in  the 
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property  insured  is  such  a»  is  described  in  the  original  offer 
for  insurance  and  in  the  policy;  and  also  in  the  opinion 
given  to  the  jury  that  the  evidence  was  sufficient  to  be  left 
to  them,  from  which  they  might  infer  that  the  defendants 
waived  the  objections  to  the  certificate  and  other  prelimi- 
nary proof  required  by  the  ointfa  rule  annexed  to  the  policy. 
The  judgment  is  to  be  reversed,  and  the  cause  remanded  to 
the  circuit  court  that  a  venire  facias  de  novo  may  be  awarded. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Cvlumbia,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  this  Court  is  of  opinion  that  the  said 
circuit  court  erred  in  this;  in  instructing  the  jury  (hat  the 
interest  of  the  assured  in  the  property  insured  is  such  as  is 
described  tn  the  original  offer  for  insurance  and  in  the  policy. 
And  also  that  the  said  circuit  court  erred  in  this;  in  the 
opinion  to  the  jury,  that  the  evidence  was  sufficient  to 
be  left  to  them,  from  which  they  might  infer,  that  the  defend- 
ants waived  the  objections  to  the  certificate  and  other  pre- 
liminary proof  required  by  the  ninth  rule  annexed  to  the 
policy.  Whereupon,  it  is  considered  by  this  Court  that  (he 
said  judgment  of  the  said  circuit  court  in  this  cause  be,  and 
(he  flame  is  hereby  reversed  and  annulled,  and  that  the  said 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  cir- 
cuit court  with  directions  to  award  a  venire  facias  de  novo, 
sod  for  further  proceedings  (o  be  had  therein  according  to 
law  and  jiutice. 
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William  C.  Gabdheb  vt.  John  A.  CoLLnts  bt  al. 

Wheic  Ihe  queillan  upon  the  eonilnictian  ot  the  ititute  of  >  lUle  i«bH*B  lo 
leil  piopeity,  h»  becnMtiled  by  uijr  joiiidililMtiiaDiD  tbciUla  whiivihe  land 
lloi;  Ihia  Cauri,  upon  the  uDlform  piinciplei  uloptad  bf  It,  would  latognin  tlMt 
declslaii  19  a  part  of  the  local  Itw.      [6S] 

The  itatuto  of  desceaU  of  Rhode  lalaad,  of  1821,  ciwcti,  "  thit  wbea  mj 
peraon  haviog  title  to  iny  real  eitate  of  laberitaDce  ahall  die  Inteatate  a*  to  R>A 
eslate,  it  ibill  deiceod,  ind  pui  in  equal  portiaiu  to  hla  or  bar  klndrBd  in  die 
rollowipg  course."  It  then  pcovidei, "  if  there  be  nobthet.then  to  the  tnolhar, 
brother,  and  aiater  of  auch  Inteatate,  and  Ibeli  doKcodaDli,  or  tuch  of  them  M 
there  be ;"  and  then  decUiei,  in  the  nttine  of  a  praviMi,  that,  "  when  the  tllla  to 
aay  ealnle  of  inheritance,  a*  to  which  the  peraoa  haTlng  auch  title  dull  (HalntM' 
tale,  came  by  deiceot,  gifl,  or  Javlae  fietn  the  parent  ot  other  kindred  of  the  !■• 
teatalc,  and  bucIi  inteatate  die  without  children ;  auch  eatate  ahall  go  la  the  Ua 
next  to  the  inteatate,  of  the  blood  of  Ihe  peraon  fiom  whom  auch  eatate  eune  or 
descended,  ifany  there  be." 

An  eilalB  situated  in  Rhode  IiUnd.waa  derlaedby  JohnColluia.tohladatiih- 
ter,  Maiy  Collins,  in  fee ;  Mary  Colliua  intermarried  with  Caleb  Gardoer,  »ad 
upon  her  deilh,  in  1S06,  Ihe  estate  descended  to  her  three  children,  John,  Georga, 
end  Mary  C.  Gardner.  John  and  George  Gardaei  died  inteatate  aid  wllhoat  io- 
aue,  and  Maiy  C.  Gardner,  aa  heii  to  her  brolhera,  became  aelaad  of  tbo  whole 
estate,  and  died  in  1822.  Held,  that  under  the  pioflslona  of  the  law  of  deacenta 
of  Rhode  laland,  two-lhirdi  of  the  eatate  of  Mary  C.  Gardner  descended  to  Sa- 
muel F.  Gardner,  Eliza  Phllllpa,  formerly  Eliia  Gardner,  and  Mary  Clarhe,  bf 
merly  Mary  Gatdner,  children  of  Caleb  Gardner  iiy  i  former  niarriag;e ;  they  beinf 
brothers  and  lifters  of  the  hatfblood  ofMary  C.  Gardner  i  it  being  admitted  that 
the  temainiog  one-third,  which  Mary  C.  Cordner  took  by  immediate  deacent  frOB 
her  mother,  helongn  10  Ihu  hein  of  the  whale  blood  of  John  Colllna.      [M] 

The  phradu  "  of  Ihe  blood,"  hi  Ihe  atatuta,  include*  the  half  UmmI.  TUb  b 
the  natural  meaning  of  the  word  "  blood,"  atandlog  alone,  and  uiies|rialoed  by 
any  conleit.  A  halfbrather  or  sister  is  of  the  blood  ofthe  hiteatate;  for  each  of 
them  ha*  some  of  Ihe  blood  ofacommoQ  parent  In  fala  or  ber  Tebw.  A  pefMO 
ia  with  Ihe  moat  atrict  propiiely  of  language  affirmed  to  be  of  the  blood  ofoDOtlMri 
who  h»>  any,  however  imall  ■  portion,  of  the  same  blood  derived  Irora  a  coifi- 
raon  ancestor.  In  Ihe  comiDon  law,  Ihe  word  "  blood"  i*  uaed  hi  the  rame 
sense.  Whenever  it  is  intended  to  eipresi  any  qunllGcition,  the  word  wholo 
or  half  blood  is  generally  uaed  to  designate  It,  or  the  qualiGcalion  is  Implied  ftoca 
Ihe  content,  or  known  principles  of  law.    [BT] 

A  detceni  from  a  parent  to  a  child  cannot  be  conatrued  lo  mean  o  deaeeat 
through,  and  not  from  a  parent.  8oa  gift  or  deilae  ftom  a  parent,  moat  be  coo- 
aimed  to  mem  a  gift  or  deviae  by  the  act  of  that  parent,  and  not  by  that  of  MMM 
other  ancestor  more  remote  pasaing  through  the  parent.     [W] 

ll  is  true,  ih>t  in  a  sense  an  eatate  may  be  said  to  come  by  descent  from  a  re- 
mole  ancestor  lo  a  person  upon  whom  it  has  devolved,  Ihreugh  many  inlermedl- 
ate  dcscenta.  But  Ihia,  if  not  loose  langu^e,  u  not  that  aenae  which  la  oidfu- 
rily  auaeied  to  the  terma.    When  an  eatate  ta  aald  to  have  deaceoded  ffou  A. 


JANUARY  TERM  1820.  50 

[Otrdner  v$,  Collins  et  •!.] 

to  B.y  IIm  natiml  and  obvkmt  meining  of  the  words  is,  that  it  is  id  imnediite 
dttcnl  fiom  A.  to  B.    [91] 

At  the  commoD  Itw,  t  man  might  sometimes  inherit  who  wis  of  the  whole 
Uood  •iihm  iDteflttte,  who  could  not  have  inherited  from  the  first  purchaser.  As 
hi  Ikt  CM*  of  a  purcbete  by  a  ioo  who  dies  without  issue,  and  his  uncle  inherits 
IIm  saao.  and  dies  without  issue ;  the  father  may  inherit  the  same  from  the  uncle, 
ahhoogh  he  could  not  inherit  from  his  own  son.    [98] 

IN  the  circuit  court  of  the  United  States  for  the  district 
of  Rhode  Island,  the  plaintiff,  William  C.  Collins,  instituted 
aa  action  of  ejectment  for  the  recovery  of  two-thirds  of  cer- 
tain real  estate  in  the  state  of  Rhode  Island,  of  which  Mary 
C.  Gardner  died  seised  and  intestate. 
The  &ct8  of  the  case  agreed  upon  were  as  follows : 
**Tbe  estate  in  question,  two-thirds  of  which  is  demanded 
bj  the  plaintiff,  in  his  said  writ,  was  the  estate  in  fee  simple 
of  the  late  John  Collins,  esq.  deceased,  the  father  of  the  de- 
fendant, and  the  purchaser  of  said  estate.  That  the  said 
kte  John  Collins  died  in  1817,  leaving  lawful  issue,  via. 
John  A.  Collins,  Abigail  Warren,  and  Mary  Collins;  and 
leaving  a  last  will  and  testament,  wherein  and  whereby,  he 
devised  the  estate  in  question  to  his  daughter,  the  said 
Mary  Collins,  in  fee  simple ;  who  became  seised  and  pos- 
sessed thereof  accordingly,  and  continued  so  seised  and 
possessed  thereof  to  the  time  of  her  death,  viz.  the  2d  of  Oc- 
tober 1806,  and  died  intestate.  That  the  said  Mary  Collins 
intermarried  with  Caleb  Gardner,  on  or  about  the  day 
of  and  at  her  death  left  lawful  issue,  viz.  John 

Collins  Gardner,  George  Gardner,  and  Mary  C.  Gardner. 
The  said  John  Collins  Gardner  died  the  17th  of  November 
1806,  aged  about  ,  of  course  intestate,  and  without 

issue.  The  said  George  Gardner  died  the  i&th  of  Septem- 
ber 1811,  aged  about  years,  of  course  intestate,  and 
without  issue.  The  said  Mary  C.  Gardner  died  the  31st  of 
December  1822,  aged  about  ,  intestate  and  with- 
out issue.  That,  at  the  death  of  their  mother,  the  said  John 
Collins  Gardner,  George  Gardner,  and  Mary  C.  Gardner,  took 
from  their  said  mother  the  said  estate,  as  her  heirs  at  law,  in 
equal  parts,  and  became  seised  and  possessed  of  the  same 
accordingly,  in  fee  simple,  and  continued  so  seised  and  pos- 
sessed till  the  death  of  the  said  John  Collins  Gardner,  viz. 
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till  the  1 7th  of  November  1806.  That,  thereupon,  bis  part 
of  the  said  estate  descended  to  and  vested  in  his  surviving 
brother  and  sister,  viz.  George  Gardner  ajid  Mary  C.  Gard- 
ner, in  fee  simple,  in  equal  moieties ;  and  thereupon  the  said 
George  Gardner  and  Mary  C.  Gardner  became  seised  and 
possessed  of  the  estate  in  question,  in  equal  and  undivided 
moieties,  and  fee  simple,  and  so  continued  seised  and  poa- 
sessed  till  the  death  of  the  said  George  Gardner,  the  18tb  of 
September  1811.  That,  therevpon,  hit  part  of  Maid  ettaU 
descended  to  and  vested  in  hia  ntter  the  aaid  Mary  C  Gard- 
Tter,  in  fee  aimple,  and  ahe  became  seised  and  possessed  of 
the  same  accordingly,  and  thertiiy  became  «wed  and  pos- 
sessed of  the  whole  estate  in  question,  in  fee  aimpie;  aud  so 
continued  seised  and  possessed  to  the  time  of  her  death,  viz. 
to  the  31st  of  December  1822.  That,  at  the  de«th  of  the 
said  Mary  C.  Gardner,  the  defendants,  viz.  the  said  John  A. 
Collins  and  Abigail  Warren  went  into  possession  of  the 
estate  in  question,  claiming  to  be  the  heirs  ofthe  said  Mary  C. 
Gardner ;  and  the  defendants  have  continued  possessed  there- 
of, claiming  it  as  their  inheritance  without  interruption  oi 
adverse  claim,  till  the  plaintiff's  suit  as  aforesaid. 

That  the  plaintiff,  by  deeds  duly  executed,  became  seised 
and  possessed  of  all  the  tight  and  title  of  the  said  Samuel 
F.  Gardner,  Eliza  Phillips,  and  Mary  Clarke,  in  and  to  the 
demanded  premises.  The  plaintiff  and  Samuel  F.  Gardner 
and  Eliza  Phillips  are  children  of  the  said  Caleb  Gardner  by 
a  former  marriage.  That  the  said  Mary  Clarke  is  also  s 
child  of  said  Caleb  Gardner,  by  a  former  marriage,  and  are 
brother  and  sister  of  the  half  blood  to  the  said  Mary  C. 
Gardner.  That  the  said  plaintiff  and  Samuel  F.  Gardaer, 
Eliza  Phillips  and  Mary  Clarke,  are  not  of  kin  to  tho  said 
late  John  Collins,  esq.  deceased,  and  have  not  any  of  bis 
blood  in  their  veins.  And  if,  upon  the  foregoing  facts,  the 
court  shall  be  of  opinion  that  the  plaintiff,  aad  those  uiider 
whom  ho  claims,  are  heirs  at  law  of  the  said  Mary  C.  Gard- 
ner, and  entitled  to  said  estate,  then  judgment  to  be  giveo 
for  the  plaintiff;  but,  if  not,  then  judgment  to  be  rendered 
for  the  said  defendant." 
The  statute  of  Rhode  Island  upon  which  the  plaintiffs  in 
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the  ejectment  claimed  to  recover,  was  paBsed  in  January 
iea2,  and  ii  entitled, 

".an  act  directing  the  dacent  of  intestate  eatatea,  and  the  tet- 

tlmnent  there<^,  and  for  other  purposes  therein  mentioned. 

"  Section  I.  Beit  enacted  by  the  general  aasenAly,  and  by 

the  authority  thertof  U  i»  enacted.  That  henceforth  when  any 

penon  having  title  to  any  real  estate  of  inheritance  shall  die 

iRteBlate  as  to  such  estate,  it  shall  descend  and  peas,  in  equal 

pcHliooB,  to  his  or  her  kindred  in  the  following  course: 

Tohia  or  her  children,  or  their  descendants,  ifany  there  be: 

If  there  be  no  children,  nor  their  descendants,  then  to  the 

ialher  of  auch  intestate : 

If  there  be  no  father,  then  to  the  mother,  brothers  and  sis- 
ters of  such  intestate,  and  thcirdcsccndants,orsuchoftbem 
u  there  be: 

If  there  be  no  mother,  nor  brother,  nor  sister,  nor  their 
desceDdants,  the  inheritance  shall  go  in  equal  moieties  to 
the  paternal  and  matetn&l  kindred,  each  in  the  following 
course: 
First  to  the  grandfather : 

If  there  be  no  grandfather,  then  to  the  grandmother,  un- 
cles and  aunts,  on  the  seme  side,  and  their  descendants,  or 
inch  of  them  as  there  be: 

If  there  be  no  grandmother,  uncle  nor  aunt,  nor  their  de- 
scendants, then  to  the  great-grandfathers,  or  great-grandfo- 
tber  if  there  be  but  one : 

If  there  be  no  great-grandfather,  then  to  the  great-grand- 
mothers, or  great-grandmother  if  there  be  but  one,  and  the 
brothers  and  sisters  of  the  grandfathers  and  grandmothers, 
and  their  descendants,  or  such  of  them  as  there  be,  and  so 
on  in  other  cases  without  end;  passing  to  the  nearest  lineal 
male  ancestors,  and  for  want  of  them,  to  the  lineal  female 
ancestors,  in  the  same  degree,  and  the  descendants  of  such 
male  and  female  lineal  ancestors,  or  such  of  tbera  as  there  be. 
But  no  right  in  the  inheritance  shall  accrue  to  any  per- 
sons whatsoever,  other  than  to  the  children  of  the  intestate, 
unless  BOch  persons  be  in  being,  and  capable  in  law  to  take, 
as  heirs,  at  the  time  of  the  intestate's  death. 
And  when  herein  the  inheritance  is  directed  to  go  by  raoie- 
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ties  to  the  paternal  and  niBternal  kindred,  if  there  be  no 
such  kindred  on  the  one  part,  the  whole  shall  go  to  the  other 
part ;  and  if  thvre  be  no  kindred,  either  on  the  one  part  or 
the  other,  the  whole  shall  go  to  the  hnsband  or  wife  of  the 
intestate ;  and  if  the  wife  or  husband  be  dead,  it  shall  go  to 
his  or  her  kindred  in  the  like  course  as  if  such  husband  or 
wife  had  survived  the  intestate,  and  then  died  entitled  to  the 
estate. 

The  descendants  of  any  person  deceased,  shall  inherit  the 
estate  which  such  person  would  have  inherited,  had  micli ' 
person  survived  the  intestate. 

When  the  tUk  to  any  real  aiate  of  tnA«ritanoe  at  to  toMcft 
the  person  haiomg  auch  title  ahall  die  inteatate,  eame  by  de- 
scent, gifi  or  devise,  from  the  parent  or  other  kindred^ the 
intestate,  and  such  inteatate  die  toithmit  cAiMren,  such  estate 
shall  go  to  the  kin  next  to  the  inteatate,  (^  IA«  friood  of  ike 
peraon  from  vihom  suck  eattUe  came  or  descended,  if  ainjf 
there  be." 

For  some  time  prior  to  the  passage  of  this  act,  the  law  of 
descents  of  Rhode  Island  was  regulated  by  an  act  of.  1798, 
the  first  section  of  which  nearly  resembles  the  clause  in  the 
statute  of  1B23.     It  was  as  follows: 

"  When  the  title  of  any  real  estate  of  inheritance,  as  to 
which  the  person  having  such  title,  shall  die  intestate,  came 
by  descent,  gift,  or  deWse,  from  the  parent  or  other  kindred 
of  the  intestate,  and  such  intestate  die  without  children, 
such  estate  shall  go  to  the  next  of  kin  of  the  intestate  of  the 
blood  of  the  person  from  whom  such  estate  came  or  de- 
scended." 

The  judges  of  the  circuit  court  of  Rhode  Island,  having 
divided  in  opinion  upon  the  case,  the  decision  was  certi- 
6ed  to  this  Court  for  its  decision. 

Mr  Whipple,  for  the  plaintiff,  made  the  following  points. 

1.  That  at  common  law,  the  phrase  "  of  the  blood,"  in- 
cludes "  «&e  ^  Mood." 

2.  That  if  this  is  not  Uie  case  at  common  law,  the  phrase 
"  of  the  blood,"  as  it  ia  uaed  in  the  statute  of  Rhode  Island, 
necwsortljf  includes  the  ha^  blood. 
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3.  That  the  penon  whoac  blood  is  rerorred  to  in  the  ita- 
tute,  as  (MHiBtitutiag  "  the  stock  of  descent,"  is  that  kindred 
from  whom  the  ioteatate  derived  the  estate,  \>j  immediate 
deaenU;  to  wit,  the  hrolhert,  and  not  the  mother  of  the  intes- 
tate, Hary  C.  Gardner. 

He  argued,  that  the  act  of  the  legislature  of  Rhode  Island 
gites  the  estate  "  to  the  next  of  Atn  of  the  intestate,  of  the 
blood  of  the  person  from  whom  such  estate  came  or  de- 
scended ;"  and  b;  the  act  of  1822,  there  is  added,  "  if  any 
tiwie  be." 

The  defendants  contend,  that  "  the  blood,"  ex  vt  fenmnt, 
means  the  toAote  b}M}di  because  they  assert  this  to  be  the 
meaning  at  common  law. 

For  the  plaintiff,  it  is  claimed  that  neither  at  the  common 
law,  nor  by  the  proper  construction  of  the  statute  of  Rhode 
Island,  the  wAoIe  blood  is  intended;  and  that  as  the  plaintiff 
claims  as  half  blood,  and  as  representing  those  who  were  of 
the  half  blood  of  Mary  C.  Gardner,  the  person  last  seised ;  the 
whde  question  in  the  cause,  and  which  alone  is  to  be  decid- 
ed by  this  Court,  depends  upon  a  proper  construction  of  the 
law  of  Rhode  Island  of  1822. 

In  order  to  arrive  at  a  sound  conclusion  upon  the  case,  it 
may  be  proper  to  examine  what  is  the  meaning  of  the  word 
htooA  at  common  law. 

Under  the  sixth  canon  of  descents,  in  refercnca  to  the 
inteetate,  the  word  "  whole"  is  added,  which  would  not  have 
been  necessary  if  that  was  the  natural  import  of  the  term. 
In  reference  to  purehaaerg  the  word  "  blood"  simply  ia  used ; 
which  means,  when  used  alone,  Ao^  as  well  as  whole  btood. 

In  a  note  to  CMtty's  Blackatone'a  Commentaries,  Vol.  II. 
p.  5,48  the  following  language. 

"  It  should  here  be  noticed,  that  though  it  is  necessary 
that  a  person  who  would  succeed,  must  show  himself  to  be 
of  the  blood  of  (he  first  purchaser ;  yet,  where  the  persons 
who  inherit  succeed  or  derive  title  to  the  inheritance  by 
virtue  of  remote  and  intermediate  descents  from  the  pur- 
chaser, it  will  be  sufficient  if  they  be  related  by  haif  blood 
only  to  the  purchaser,  or  to  such  other  remote  and  inter- 
mediate ancestors,  who  were  f<»merly  and  intermediately 
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sei§ed  of  the  inheritance,  in  the  regular  course  of  descent 
from  the  purchaser  j  provided,  according  to  the  rule  which 
follows,  they  are  the  worthiest  legal  relatives  of  the  whole 
blood,  to  the  person  lost  seised."  Rdbinaon  on  Inheritaaet, 
45,  is  cited.     He  might  have  cited  better  authority. 

In  I  Co.  lAU.  sec.  8,  p.  14,  b.  it  is  said, 

"  But  if  there  be  two  brothers  by  divers  ventres,  and  the 
eldest  is  seised  of  land  in  fee  and  die  without  issue,  and 
his  uncle  enter  as  next  of  kin  to  him,  who  also  dies  without 
issue ;  now  the  younger  son  may  have  the  land  as  heir  to  the 
uncle,  for  he  is  of  the  whole  blood  to  him,  albeit  he  be  but 
of  the  ht^  blood  of  his  elder  brother." 

What  is  the  meaning  of  iho  terms  "  of  the  blood,"  u 
used  in  the  atatxUe^ 

The  object  of  the  provision  was  to  continue  the  estate  in 
the  blood  of  the  person  from  whom  it  descended;  to  find  a 
stock  of  inheritance,  not  to  establish  a  neto  rule  of  descent. 

The  provision  has  no  application,  except  to  a  case  where 
the  purchaser  or  preceding  holder  has  tdready  trantmitted 
it  to  his  heirs.  Under  the  enacting  clause,  the  hay  blood 
take  from  the  purchaser  on  thecal  descent.  An  heir  of  the 
purchaser  dies,  will  not  the  game  blood  take  from  the  heir 
that  took  from  the  cmceator'i 

It  is  to  go  to  the  kin,  that  is  the  whole  or  half  blood  of 
the  %tUe$tate,  of  the  whole  blood  of  the  purchaser.  According 
to  the  argument  for  the  defendant,  this  reverses  the  com- 
mon law;  which  gives  to  the  whole  blood  of  the  ifUestaU, 
of  the  whole  or  half  blood  of  the  purchaser. 

After  giving  it  to  the  half  blood  on  the  first  descent,  you 
can  never  narrow  the  capacity  of  inheritance.  You  may 
enlarge  it  as  the  common  law  does,  but  not  give  in  tha  first 
descent  and  take  away  in  the  second. 

The  family,  the  blood  of  the  purchaser,  is  his  whole  and 
ha^  blood.   The  object  is  to  continue  the  estate  in  the  blood. 

The  second  question  is,  who  is  "  the  person"  who  is  to 
constitute  the  stock  of  descent,  "  the  first  purchaser,  or  the 
last  ancestor." 

We  agree  that  the  object  of  the  statute  was  to  preserve 
estates  in  families.     We  disagree  as  to  the  extatt  of  the 
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object.  What  txit  the  language  of  the  act  can  determine 
ihai  question.  It  is  not  the  identiiy  but  the  extent  of  the 
obfecl,  about  which  we  diflfer.  The  former  might  be  deter- 
mined by  other  considerations,  the  latief  by  nothing  but  the 
mtards  of  the  act. 

2.  The  acts  of  1798  and  1822,  admit  of  two  readings. 
''  To  such  of  the  next  of  kin  of  the  intestate  as  are  of  the 
blood  of  the  person  from  whom  such  right,  title  or  interest 
cane  or  descended ;"  or ''  to  the  nearest  of  such  of  the  kin  of 
tfae  iatestate  as  are  of  the  blood,"  &.c.  The  second  reading 
will,  in  JDOst  cases,  give  it  to  a  more  remote  relation  of  the 
intestate  than  the  first ;  and  as  the  next  of  kin  is  the  pri- 
iMvy  object  of  the  statute,  the  former  reading  should  be 
prelerTed. 

3.  Suppose  we  adopt  the  latter,  howcTer.  If  first  purchaser 
had  been  intended^  why  not  expressed?  If  the  principk^  why 
Bot  tbe  language  of  the  common  law?  Its  meaning  is  well 
settled  and  comprehensive.  Technical  words  are  adopted,  as 
in  other  statutes.  It  was  drawn  by  lawyers,  who  generally 
UHiecknical  words, — not  in  haste.  Why  use  eight  new  words 
to  express  the  meaning  of  three  old  ones? 

A  studious  ryection  of  the  words,  proves  that  the  principle 
was  not  intended  to  be  adopted. 

Other  legislatures  have  made  the  same  mistake.  They 
intended  the  first  purchaser  if  toe  did,  for  their  language  is 
similar.  Not  a  statute  in  the  union  except  that  of  the  state 
of  New  York  admits  the  first  purchaser.  A  reference  to  the 
statutes  of  Connecticut,  JVew  York,  J^ew  Jersey  and  Penn- 
lyfoanta,  will  maintain  this- position. 

4.  Why  connect  "  descent,  gift  and  devise"  together,  if 
there  is,  in  fact^  no  connecting  medium  between  them?  In 
the  case  of  gift  and  devise,  the  last  ancestor  is  agreed  to  be 
the  stock.  If  he  is  not  also  in  the  other  case  of  descent, 
what  is  there  in  common  between  them?  Why  use  them  in 
connection,  when  they  express  two  separate  principles, 
establish  two  distinct  rules,  and  transfer  the  estate  to  two 
diffiarent  sets  of  heirs.  In  those  three  cases,  the  same  person 
shall  be  the  stock  of  descent.  This  is  common  to  them  all, 
connects  them  in  principle,  and  therefore  they  are  connected 

Vol.  II.— I 
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in  language.  We  never  speak  of  a  muUitude,  unless  to  say 
something  applu^abk  to  a  muUitude.  When  something  is 
intended  applicable  to  a  part,  and  something  else  applicable 
to  another  part,  we  9eparate  them  in  our  discourse. 

Something  then  was  intended,  equally  applicable  to  all 
the  three  modes  of  transmission ;  and  this  shows  that  it  can 
be  nothing  else  but  the  same  stock  of  descent.  Something 
was  to  be  done,  equally  applicable  to  all ;  for  the  statute 
directs  what  shall  be  done  in  those  three  cases.  What  is  it? 
The  answer  is,  the  same  stock  of  descent.  There  is  a  dif- 
ference between  the  description  and  the  disposition  of  the 
estate.  The  word  or,  belongs  to  the  former.  It  has  nothing 
to  do  either  distributively,  or  coUectiuely,  with  the  latter. 
Such  estate  shall  go,  &c.  JVhat  estate?  The  estate  which 
came  by  descent,  gift  or  devise.  There  is  but  one-estate, 
and  one  channel  for  it  to  pass. 

5.  To  show  the  true  meaning,  and  necessary  construction 
of  the  words  that  are  used. 

The  words,  "  parent  or  other  kindred,"  embrace  the 
brother.  Parent  includes  father  and  mother.  ^U  the  other 
kindred  are  included  under  the  other  terms.  General  words 
comprehending  particulars,  are  the  same  as  an  enumeration 
of  particulars.  The  order  in  which  they  stand  is  of  no  im- 
portance. "  From  the  brother  or  other  kindred,"  would  be 
the  same  as  those  now  used. 

If  a  descent  from  cdl  is  provided  for,  the  same  as  if 
enumerated,  an  immediate  descent  is  intended.  They  agree 
that  an  immediate  descent  in  the  case  of  gift  and  devise  is 
intended;  and  in  some  cases  of  descent,  as  an  immediate 
descent  from  the  purchaser ;  can  both  be  intended?  Does 
not  an  immediate,  exclude  an  intermediate  descent?  Such 
a  descent  must  come  through  those  kindred  who  ate  entitled 
to  be  stocks  of  descent. 

No  other  qualification  is  required  than  to  be  of  the 
kindred.  The  words  are  not  to  such  of  the  kindred  as  are 
first  purchasers. 

In  the  preface  of  Judge  Swift's  Treatise  on  Descents,  p. 
II,  it  is  said  in  relation  to  our  statutes ;  '*  But  in  the  law  of 
descents  there  is  an  almost  total  change  of  the  common 
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law.  It  is  radically  new  in  each  state,  bearing  no  resem- 
blance to  the  common  law  in  most  of  the  states,  and  having 
great  and  essential  differences  in  all." 

The  laws  of  descent  in  every  state  in  the  union,  except 
New  Yo^k  and  New  Jersey,  are  altogether  different  from 
the  common  law. 

The  case  of  Hall  V8.  Jacobs,  in  4  Harris  fy  John.  Rep. 
249,  was  this.  The  father  devises  to  his  three  children,  A. 
B.  and  C.  and  dies.  A.  and  B.  die  intestate,  and  their  shares 
descend  to  C. 

The  court  say,  that  the  statute  provides  for  three  cases ; 
I.  Estates  descended  on  the  part  of  the  father.  2.  Estates 
descended  on  the  part  of  the  mother.  3.  Estates  by  pur* 
chase.  This  case  is  neither :  ^^  but  it  vested  in  the  intestate 
by  immediaie  descent  from  his  brother  and  sister,  a  course 
of  descent  expressly  directed  by  the  act  of  assembly  in  the 
case  of  a  purchaser,  and  is  known  also  to  the  common  law." 

In  Stewart's  Lessee  vs.  Evans,  3  Harris  fy  John.  287,  an 
estate  descended  to  John  Stewart's  two  children,  Jane  and 
Alexander.  Jane  died,  and  her  portion  descended  to  Alex- 
ander, who  also  died  intestate.  The  question  was,  whether 
this  estate  came  to  the  intestate,  on  the  part  of  the  father^ 
or  on  the  part  of  the  sister.  The  defendant's  counsel 
agreed,  ^^  that  it  did  not  come /rom  or  through  the  father, 
yet  that  it  was  on  the  part  of  the  father;'*^  and  so  the  court 
decided  without  giving  their  reasons. 

In  the  case  of  Shippcn  vs.  Izard,  1  Serg.  ^  Rawky  225, 
Tilghman,  chief  justice,  says,  ''  The  words  on  the  part  of 
the  father,  and /rom  the  father,  are  so  different,  that  I  can- 
not conceive  how  the  former  can  be  restricted  to  the  father 
alone  without  violence  to  their  plain  meaning.  Not  only 
is  there  a  difference  in  common  phrase,  but  in  legal  accep- 
tation; for  the  phrase,  on  the  part  of  the  father,  is  familiar 
to  the  common  law,  and  must  have  been  borrowed  from 
that  source  by  the  persons  who  drew  this  act  of  assembly. 
That  it  comprehends  not  only  the  father  but  all  the  an- 
cestors of  the  father^  both  paternal  and  maternal,  appears 
by  the  citation  of  the  plaintiff's  counsel  from  Co.  Litt. 
12,  a."    Y«te8,  justice,  was  of  the  same  opinion. 
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The  act  of  Virginia  of  1793,  provides,  that  when  an  tn- 
fafU  died  seised  of  property,  which  descended  "  from  the 
father,"  the  maternal  kindred  should  be  excluded. 

In  1  Mufiford^B  Rep.  183,  the  case  of  Tomlinson  vb.  Dil- 
liard,  decided  in  3  CalVa  Rep.  120,  was  reviewed.  The  caie 
of  Wyatt  vs.  Muse  and  wife,  also  came  before  the  court. 

The  case  was  a  descent  from  the  father  to  his  childreni 
and  from  a  deceased  child  to  the  intestate.  The  court  de- 
cided that  the  mother,  or  her  issue,  were  not  excluded, 
where  the  property  was  derived,  not  immediately^  but  by 
intervening  succession  from  the  father.  (Cited  also,  the 
opinion  of  Justice  Tucker,  215.)  Iti  p.  197,  Mr  Justice 
Tucker  cites  a  former  decision,  and  says;  '*  In  that  case  it 
was  determined,  that  Mrs  Gee,  the  mother  of  Sarah  Jones, 
was  entitled  to  inherit  lauids  from  the  daughter,  who  died 
an  infant,  which  she  had  derived  from  her  brother  John 
Norfleet;  to  whom  the  same  were  devised  by  his  father,  who 
was  also  the  father  of  Sarah  Jones.  In  that  case,  however, 
John  Norfleet  had  attained  his  age  of  twenty-one  years ;  but 
I  was  of  opinion,  and  understood  the  rest  of  the  judges  who 
sat  in  the  cause  to  concur  with  me  in  that  opinion,  that  the 
mother  might  have  inherited  these  lands,  although  John 
Norfleet  had  not  attained  his  age  of  twenty-one  years;  for 
that  the  descent  from  the  father  to  the  daughter  was  not  im" 
mediate  but  broken,  and  therefore  not  within  the  exceptions 
contained  in  the  fifth  and  sixth  sections." 

The  words  of  the  act  under  which  the  above  decisions 
were  made,  are  as  follows :  "  That  where  an  infant  shall 
die  without  issue,  having  title  to  any  real  estate  of  inherit- 
ance, derived  by  gift,  devise  or  descent,  from  the  father^ 
and  there  be  living  at  the  death  of  such  infant,  his  father, 
or  any  brother  and  sister  on  the  part  of  the  father,  or  the 
paternal  grandfather  or  grandmother  of  such  infant,  or  any 
brother  or  sister  of  the  father,  or  any  descendant  of  any  of 
them ;  such  estate  shall  descend  and  pass  to  the  paternal 
kindred  without  regard  to  the  mother  or  maternal  kindred 
of  such  infant;  in  the  same  manner  as  if  there  had  been  no 
mother  or  maternal  kindred." 

In  section  sixth  there  is  a  similar  provision  as  to  estates 
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from  the  mother.  These  are  the  words  of  the  act  of  1819 ; 
bat  they  do  not  in  this  respect  differ  from  the  act  of  1792. 

Many  other  decisions  may  be  found,  but  not  exactly  to 
the  point.  The  remarks  of  Mr  Justice  Roane,  in  3  CaWa 
Rep.  96,  are  worthy  of  attention. 

The  case  of  Hilliard  vs.  Moore,  in  2  Carolina  Law  De- 
posiianfj  590,  is  exactly  like  the  case  of  Collins  and  Gard- 
ner, as  to  its  facts.  The  decision  was  in  favor  of  the  mater- 
nal line,  and  would  have  been  decisively  against  us,  had 
the  words  of  their  act  rendered  such  a  decision  una- 
voidable. The  words  of  the  act  are,  "  descended  on  the 
pari  of  the  mother.^^  This  decision  supports  the  distinction 
taken  by  Chief  Justice  Tilghman  and  Mr  Justice  Yates,  in 
Serg.  ^  Rawle^  already  referred  to. 

As  to  the  spirit  of  the  act,  he  contended : 

1.  The  defendants  take  for  granted  that  the  object  was  to 
preserve  the  estate  in  the  family  of  Mary  Collins. 

How  do*they  arrive  at  this  knowledge  9  The  legislature 
have  not  declared  their  object.  They  have  only  provided 
certain  meansy  and  the  extent  of  the  object  ought  to  be 
measured  by  those  means.  They  make  the  means  bend  to 
the  supposed  object.  Because  the  object  was  to  preserve 
estates  in  families  to  a  certain  extent,  they  conclude  that  an 
estate  going  out  of  a  family  defeats  the  intention.  Have 
the  Court  a  right  to  resort  to  other  means  than  those  of 
the  statute?  Do  they  do  so  at  common  law,  in  order  to 
prevent  an  estate's  going  out  of  a  family  9 

2.  A  strong  objection  to  the  doctrine  of  a  first  purchaser, 
is  the  difficulty  of  ascertaining  him,  and  the  consequent 
uncertainty  of  the  rule. 

The  proofs  of  descents  frequently  rest  in  parol.  The 
defendants  take  for  granted,  that  the  common  law  means 
will  prevent  the  evil  of  an  estate  going  out  of  the  family. 
So  uncertain  and  impossible  is  the  proof,  that  the  common 
law  has  abandoned  it,  and  substituted  a  rule  of  law  in  the 
lieu  of  €u:tual  proof;  this  is  the  sixth  canon  of  descents. 
In  cases  of  actual  descents  from  a  real  first  purchaser,  the 
difficulties  are  the  same. 
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In  2  BL  Com.  it  is  said :  '^  Yet  when  an  estate  has 
reaUy  descended  in  a  course  of  inheritance  to  the  person  last 
seised,  the  strict  rule  of  the  feudal  law  is  still  observed ;  and 
none  are  admitted  but  the  heirs  of  those  through  whom  the 
inheritance  has  passed ;  as  if  lands  come  to  John  Stiles  by 
descent  from  his  mother  Lucy  Baker,  no  relation  of  his 
father,  (as  such)  shall  ever  be  his  heir  to  these  lands. 

Here  we  may  observe,  that  so  far  as  the  feud  is  reaUjf 
antiquum,  the  law  traces  it  back ;  and  will  not  sutfer  any  to 
inherit  but  the  blood  of  those  ancestors  from  whom  the  feud 
was  conveyed  to  the  late  proprietor. 

'<  But  when  through  length  of  time  it  can  trace  it  no  far- 
ther, as  if  it  be  not  known  whether  his  grandfather  George 
Stiles  inherited  it  from  his  father  Walter  Stiles,  or  his  mo- 
ther Christiana  Smith ;  or  if  it  appear  that  his  grandfather 
was  the  first  purchaser ;  in  either  of  those  cases,  the  law  admits 
the  descendants  of  any  ancestor  of  George  Stiles,  either  pa- 
ternal or  maternal,  to  be  in  their  order  the  heirs  to  John 
Stiles  of  this  estate.^' 

Again,  to  show  how  uncertain  a  rule  that  of  the  first  pur- 
chaser was ;  "  the  doctrine  of  the  whole  blood  (p.  230)  was 
calculated  to  supply  the  frequent  impossibility  of  proving  a 
descent  from  the  first  purchaser.  And  this  purpose  it  answers 
for  the  most  part  effectually  enough.  I  speak  with  these  re- 
strictions, because  it  does  not,  neither  can  any  other  method 
answer  this  purpose  entirely." 

Suppose  three  or  four  descents  with  the  aid  of  whole  bloody 
and  sole  succession.  What  could  we  do  towards  finding  the 
purchaser,  under  half  blood  and  partible  inheritances.  Let 
Blackstone  answer:  2  BL  201. 

*^  Here  then  the  supply  of  proof  is  deficient,  and  by  no 
means  amounts  to  a  certainty ;  and  the  higher  the  common 
stock  is  removed,  the  more  will  even  the  probability  decrease. 
But  it  must  be  observed,  that  upon  the  same  principles  of 
calculations,  the  half  blood  have  a  much  less  chance  of  being 
descended  from  an  unknown,  indefinite,  ancestor  of  the  de- 
ceased, than  the  whole  blood  in  the  same  degree ;  as  in  the 
first  degree  the  whole  brother  of  John  Stiles  is  sure  to  be 
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descended  from  the  unknown  ancestor ;  his  half  brother  has 
only  an  even  chance^  for  half  John's  ancestors  are  not  his. 

*'  So  in  the  second  degree,  John's  uncle  of  the  whole  blood 
has  an  even  chance  ;  but  the  chances  are  three  to  one  against 
his  uncle  of  the  half  blood,  for  three-fourths  of  John's  ances- 
tors are  not  his.  In  like  manner,  in  the  third  degree,  the 
chances  are  only  three  to  one  against  John's  great  uncle  of 
the  whole  blood ;  but  they  are  seven  to  one  against  his  uncle 
of  the  half  blood.  This  much  less  probability  of  the  half 
blood's  descent  from  the  first  purchaser,  has  occasioned  their 
general  exclusion." 

These  remarks  apply  to  the  case  of  a  real  descent.  Sup- 
pose it  is  not  known  from  whom  the  grandfather  George 
Stiles  inherited,  his  father  fVaUer  or  his  mother  Christiana. 
The  whole  blood  would  give  an  even  chance.  The  half  blood 
might  give  only  one  in  four. 

Partible  inheritances  increase  the  difficulty  by  the  nufo- 
her  o{  descents. 

In  a  country  increasing  in  population,  and  freed  from  the 
influence  of  those  principles  in  the  law  of  inheritance  of 
England,  which  had  their  origin  in  feudal  times ;  rules  of  such 
difficult  application  are  impolitic  and  oppressive. 

Another  objection  to  the  doctrine  of  first  purchaser  isi 
that  it  is  inconsistent  with  an  allodial  tenure.  It  acknow- 
ledges a  claim  in  some  other  person  than  the  intestate.  This 
is  an  objection  to  going  back  at  all.  But  going  to  the  first 
purchaser  is  worse,  because  he  has  no  claim,  either  at  com- 
mon law  or  the  statute ;  at  common  law  it  was  in  the  lord. 

If  we  give  it  to  any  one,  give  it  to  him  who  has  some 
Bhare  of  claim. 

It  sacrifices  the  main  objects  of  regard,  the  kindred  of 
the  intestate,  in  favour  of  2l  subordinate  object;  the  blood  of 
the  purchaser. 

Among  the  reasons  for  the  construction  of  the  act  of  the 
legislature,  claimed  by  the  plaintiff,  Mr  Whipple  urged,  that 

"Descent,  gift,  and  devise,"  are  connected  on  account 
of  blood.  Whose  blood?  That  of  the  devisor  and  devisee, 
not  that  of  the  purchaser.  The  consideration  being  their 
blood,  the  reward  ought  to  be  to  their  blood. 
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The  three  modes  of  transmission  are  the  acts  of  the  party. 
The  person  who  bestowed  the  bounty  is  the  only  person 
having  any  claim.  His  claim  extends  only  to  the  person 
upon  whom  he  bestowed  the  bounty,  his  heir.  He  has  no 
claim  on  3,ny  future  descendant,  because  to  him  he  has  not 
been  liberal. 

The  claim  then  is  by  the  devisor  or  ancestor,  because  he 
is  the  only  source  of  the  bounty. 

The  estate  descends  upon  his  heir  or  devisee,  and  him 
dUme;  because  he  alone  is  indebted  to  the  ancestor  or  devisor, 
to  the  extent  of  the  bouiity  conferred,  and  to  no  greater  extent. 

The  intestate,  Mary  C.  Gardner,  was  her  mother's  heir  for 
one-third;  that  was  the  extent  of  A^  bounty.  To  her  brothers 
for  two-thirds.  For  the  same  reason  that  Mary  Collins  has  a 
claim  for  one-third,  the  brothers  have  for  two-thirds. 

She  transmitted  her  portion  of  her  fathers  estate  to  her 
children.  This  gives  her  a  claim  upon  each.  If  her  children 
transmit  their  portion  of  her  estate,  they  have  the  same  claim, 
upon  those  to  whom  they  transmit  it. 

The  plaintiff's  counsel  denied  that  the  construction  claim- 
ed by  the  counsel  for  the  defendant  was  the  received  law 
of  Rhode  Island.  No  case  was  cited  on  the  argument  in 
the  circuit  court  to  establish  such  a  construction  ;  and  when 
the  experience  of  the  bar  was  appealed  to  upon  the  subject, 
it  was  not  followed  by  any  evidence  that  the  principles  of 
construction  the  defendants  asserted,  had  ever  gone  into 
use  in  the  state,  with  the  sanction  of  a  judicial  decision. 
While  he  admitted  that  the  statement  of  the  counsel  of  the 
defendant,  that  the  law  was  with  him  by  the  common  under- 
standing of  those,  who  did  not  from  their  education  or  their 
situation  know  what  the  law  was ;  he  denied  that  this,  which 
might  be  denominated  '<  street  law,"  could  or  should  have 
any  influence  in  this  Court.  The  construction  which  this 
Court  would  give,  would  be  adopted  from  other  views,  and 
from  higher  authorities;  the  principles  of  the  common  law, 
and  the  fair  and  legal  import  of  the  words  of  the  statute. 

Mr  Robbins,  for  the  defendants. 

The  common  law  of  descent  of  England  has  two  leading 
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objects  in  view ;  one  is  to  preserve  the  inheritance  in  the 
blood  of  diat  fiynily  by  whom  it  was  originally  acquired : 
this  is  the  dictate  of  nature;  for  it  is  an  object  that  ap- 
proves itself  to  reason,  and  recommends  itself  to  the  best  af- 
fections of  the  human  heart :  it  opeAtes  as  a  stimulus  to 
exertion,  by  furnishing  the  means  and  the  hope  of  building 
up,  and  perpetuating  a  family,  and  providing  for  its  happi- 
ness :  it  cherishes,  by  gratifying  the  love  of  kindred,  a  natu- 
ral and  a  noble  sentiment,  and  one  in  which  the  sentiment 
of  patriotism  itself  has  its  root;  for  the  love  of  country  is  but 
the  love  of  kindred  expanded. 

The  other  leading  purpose  is,  to  keep  the  inheritance  en- 
iirej  by  keeping  it,  for  the  time  being,  iq  a  single  represen- 
tative of  that  family  by  whom  it  was  acquired :  this  object 
was  the  offspring  of  state  policy;  and  by  it  the  sentiments 
of  nature  are  more  or  less  controlled. 

The  people  of  Rhode  Island  brought  with  them  from  their 
mother  country,  a  fond  attachment  to  both  views ;  and  of 
this  the  proof  is,  that  for  more  than  one  hundred  years,  the 
law  of  descent  of  England  was  their  law.  But  at  length  in 
1770,  they  were  weaned  from  one  of  these  objects;  namely, 
that  of  keeping  the  inheritance  entire,  by  keeping  it  in  a 
tingle  representative  of  the  family :  but  the  other  object,  that 
of  keeping  the  descent  of  the  inheritance  in  the  blood  of  the 
family  by  whom  it  had  been  acquired,  they  fondly  retained, 
and  still  fondly  cherish. 

This  case  comes  up  upon  the  division  of  the  court  below, 
as  to  the  interpretation  of  the  statute  of  descent,  passed  in 
1822,  which  is  the  same  in  substance  as  the  statute  passt^d 
IB  1798.  One  interpretation  gives  the  estate  in  question  to 
the  plaintiff,  the  other  interpretation  gives  the  estate  to  the 
^iefendants;  between  the  two  interpretations  lies  the  conflict 
^f  the  cause. 

The  defendants  claim  the  inheritance  of  this  estate  under 
«  provision  of  the  statute,  which  is  in  these  words,  viz. 

"  When  the  title  to  any  real  estate  of  inheritance,  as  to 

>prhich  the  person  having  such  title  shall  die  intestate,  come 

1>y  descent,  gift,  or  devise,  from  the  parent  or  other  kindred 

of  the  intestate,  and  such  intestate  die  without  children,  such 

Vol.  IL— K 
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estate  shall  go  to  the  kin  next  to  the  intestate,  of  the  blood 
of  the  person  from  whom  such  estate  came  or  descended,  if 
any  there  be." 

The  question  is  as  to  the  person  referred  /o,  whose  blood 
is  to  inherit.  Is  it  iile  person  from  whom  the  estate  origi- 
nally came  or  descended  to  the  intestate?  If  so,  then  the 
estate  goes  to  the  defendants ;  for  they  are  the  next  of  kiii 
to  the  intestate  who  are  of  the  blood  of  that  person ;  it  goes 
•to  the  defendants  and  it  keeps  the  descent  of  the  family  in- 
heritance in  the  blood  of  the  family,  by  whom  it  was  acquir- 
ed, and  from  whom  it  has  descended :  and  this  is  one  inters 
pretation.  Or,  is  it  the  person  from  whom  the  estate  last 
came  or  descendecl?  If  so,  then  the  estate  goes  to  the  plain- 
tiff; for  though  the  defendants  are  of  the  blood  of  that  per- 
son, and  of  kin  to  that  person  as  well  as  the  plaintiff,  yet 
the  plaintiff  is  nearer  of  kin  to  that  person;  it  goes  to  the 
plaintiff,  and  the  family  inheritance  goes  out  of  the  blood  of 
that  family  by  whom  it  was  acquired,  and  from  whom  it  has 
descended,  into  the  blood  of  another  and  a  foreign  family ; 
hereafter  to  descend  in  the  blood  of  that  foreign  family :  and 
this  is  the  other  interpretation. 

Now,  ^<  blood  of  the  person  from  whom  such  estate  came  or 
descended"  may  mean  either  the  person  from  whom  it  origi- 
nally came  or  descended,  or  the  person  from  whom  it  last 
came  or  descended :  neither  the  word  originally,  nor  the 
word  last  is  used,  but  either  may  be  understood  as  implied, 
as  the  case  may  require ;  and  that  word  mast  be  understood 
as  implied  which  is  necessary  to  express  that  meaning.  That 
meaning  must  be  adopted  which  was  the  meaning  df  the 
legislature.  But  one  way  of  settling  what  was  the  mean- 
ing of  the  legislature  in  this  case  is  known,  and  that  is,  by 
determining  what  was  the  object  of  the  legislature  in  mak- 
ing this  provision.  Doubtless,  the  legislature  intended  those 
words  to  be  understood  in  that  sense  which  is  necessary  to 
the  accomplishment  of  their  object.  Say  that  the  object  was 
to  preserve  the  family  inheritance  in  the  blood  of  that  fa- 
mily by  whom  it  had  been  acquired,  and  from  whom  it  had 
descended;  and  our  construction  must  be  adopted,  in  order 
to  effectuate  that  object;  for  if  it  is  not,  and  the  other  con- 
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Btniction  is  adopted,  that  object  must  be  defeated.  It  would 
be  defeated  in  the  present  instance  at  once;  it  must  be  in  all 
cases  sooner  or  later. 

Even,  if  there  were  any  verbal  or  literal  difficulties  in 
the  way  of  our  construction,  and  noliHtare  perceived,  they 
must  give  way  when  opposed  to  the  intention  of  the  legis- 
lature; for  it  is  a  settled  rule  of  law,  '*  that  what  is  within 
the  letter  of  a  statute  is  not  within  the  statute,  if  it  be  not 
within  the  intention  of  the  legislature."  The  construction 
claimed  by  the  defendants  appears  the  most  natural  of  the 
two;  and  must  so  appear  to  every  mind  accustomed  to  that 
law  of  inheritance,  which  our  constroction  supposes.  In 
expressing  this  idea  we  would  not  think  of  Asing  the  word 
ariginaUff;  we  would  understand  that  word  as  implied,  and 
would  suppose  that  every  body  would  understand  it  as 
implied. 

But  it  is  enough  that  these  words  are  susceptible  of  either 
interpretation;  and  that  the  object  of  the  legislature  in 
making  that  provision,  is  to  determine  which  of  them  is  the 
true  interpretation. 

That  the  object  of  the  legislature  was  to  preserve  and 
perpetuate  the  family  inheritance  in  the  blood  of  the  family, 
by  whom  it  was  originally  acquired,  appears  as  evident  as 
if  they  had  so  said  in  so  many  words. 

It  is  obvious  in  the  first  place  from  the  distinction  which 
the  statute  makes  between  estates  acquired  by  the  intestate, 
and  estates  derived  to  the  intestate  from  parent  or  other 
kindred.  As  to  all  estates  acquired  by  the  intestate,  or  de- 
rived to  him  from  any  person,  other  than  parent  or  other 
kindred;  the  statute  makes  the  intestate  the  stock  of  inhe- 
ritance, and  his  next  of  kin  his  heir  at  law.  But  as  to  all 
estates  derived  to  the  intestate  from  parent  or  other  kindred, 
by  descent,  gifl,  or  devise ;  the  statute  makes  the  person, 
firoia  whom  the  estate  came  or  descended,  the  stock  of  in- 
heritance; and  it  makes  the  next  of  kin  to  the  intestate, 
who  is  of  the  blood  of  that  person,  the  heir  at  law.  Now, 
it  is  inquired,  what  possible  object  could  there  have  been 
for  this  distinction,  but  that  of  keeping  the  family  inherit- 
ance in  the  blood  of  the  family? 
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But  further,  the  same  distinction  is  made  between  estates 
derived,  and  derived  in  the  same  manner  too,  to  the  in- 
testate. If  the  estate  is  derived,  to  the  intestate,  by  descent, 
gift  or  devise ;  but  not  derived  from  a  parent,  or  other  kin- 
dred ;  he  is  made  tMt  stock  of  inheritance,  and  his  next  of 
kin  is  made  his  heir  at  law.  But  if  the  estate  is  derived  to 
him,  from  a  parent  or  other  kindred  by  descent  or  devise, 
then  the  person  from  whom  it  came  or  descended  is  made 
the  stock  of  inheritance ;  and  the  next  of  kin,  who  is  of  the 
blood  of  that  person,  is  made  the  heir  at  law.  Providing 
then  a  different  stock  of  descent,  and  a  dilBferent  rule  of 
descent,  for  estates  derived  from  a  parent  or  other  kindred, 
and  for  those  estates  only,  must  have  been  done  to  keep  the 
descent  of  such  estates  in  the  blood  of  such  parent  or  other 
kindred;  and  could  have  been  done  with  no  other  view.' 

Then  it  is  asked,  if  this,  which  had  always  been  an  object 
of  their  descent  law,  was  not  to  remain  a  provision  of  their 
descent  law,  why  was  this  provision  introduced  at  all? 
If  this  object  was  to  be  abandoned,  this  provision  wfls  not 
necessary.  If  this  was  not  the  object,  and  their  construc- 
tion be  the  true  one,  the  legislature  made  a  general  rule  of 
descent;  and  then  made  an  exception  to  it,  by  which  ex- 
ception no  rational  end  whatever  was  to  be  answered. 

It  has  been  said,  that  it  always  had  been  the  wish  of  the 
descent  law  of  that  people,  to  perpetuate  the  family  inhe- 
ritance in  the  blood  of  the  family.  A  short  review  of  the 
history  of  that  law,  will  prove  this  a  correct  statement. 

The  common  law  of  descent  of  England,  was  the  law  of 
descent  of  that  people  to  1718,  without  any  alteration  or 
intermission.  This  law  was  secured  by  their  descent  law 
up  to  that  time ;  for  it  was  one  of  its  great  purposes.  In  17 18 
they  made  a  statute  of  descents,  which  made  the  intestate,  in 
all  cases,  the  stock  of  inheritance,  and  his  next  of  kin  his 
heir  at  law.  But,  in  the  short  period  of  ten  years,  this,  sta- 
tute was  repealed,  and  for  the  very  reason  that  this  object 
was  thereby  abandoned.  The  preamble  states,  *'  For  as 
much  as  the  aforesaid  act  is  found  by  experience  to  be  very 
prejudicial  by  destroying  inheritances,"  *'  be  it  therefore 
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enacted,"  &c.  By  destroying  inheritances — that  is,  inhe- 
ritances as  they  theretofore  had  existed,  and  by  which 
family  estates  had  been  kept  in  the  blood  of  the  family. 
This  repeal  left  the  common  law  of  descent  to  revive  as  the 
law  of  descent  of  that  people ;  by  which  the  first  law  was 
again  secured  to  them,  and  remained  their  law  of  descent 
to  1770.  In  1770  they  made  another  statute  of  descent, 
but  in  making  which,  they  were  careful  to  preserve  the  ob- 
ject which  had  been  abandoned  by  the  statute  of  1718.  In 
this  statute  of  1770,  they  made  the  intestate,  in  aU  case^, 
the  stock  of  inheritance ;  but  in  all  collateral  inheritances, 
they  made  the  next  of  kin  of  the  full  blood  of  the  intestate, 
the  heir  at  law.  As  this  statute  of  1770  made  the  intestate 
in  aU  cases  the  stock  of  inheritance,  the  making  the  next  of 
kin  of  the  full  blood  to  the  intestate,  in  all  collateral  inhe- 
ritances, the  heir  at  law,  was  necessary  to  the  plan  of 
keeping  the  descent  of  the  estate  in  the  blood  of  the  family. 
This  restriction  o£  the  descent  in  collateral  inheritances, 
was  adopted  for  this  purpose. 

This  rule,  like  the  common  law  rule  of  descent,  would  be 
attended  with  some  occasional  cases  of  apparent  hardship. 

This  statute  continued  unaltered  as  this  provision  to  1798, 
when  all  the  statutes  were  revised,  and  this  among  the  rest. 

The  statute  of  1798  proposed  to  accomplish  the  same  pur- 
pose, which  was  accomplished  by  the  statute  of  1770,  but 
by  different  means ;  and  by  a  modification  that  would  avoid 
those  occasional  cases  of  apparent  hardship,  which  resulted 
from  the  application  of  the  rules  established  by  the  sta'tute 
of  1770. 

The  statute  of  1798  made  the  intestate  the  stock  of  inhe- 
ritance, and  his  next  of  kin  the  heir,  but  not  in  all  cases  as 
did  the  statute  of  1770;  it  excepted  cases  derived  to  the 
intestate  by  descent,  gift  or  devise,  from  the  parent  or  other 
kindred ;  and  as  to  those  excepted  cases,  it  made  the  per- 
son from  whom  tiie  estate  came  or  descended,  the  stock  of 
inheritance,  and  made  the  next  of  kin  to  the  intestate  of  the 
blood  of  that  person  the  heir  at  law.  By  this  modification, 
by  making  the  blood,  not  the  full  blood  only,  of  that  person 
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the  heir  at  law ;  it  obviated  the  hai^jjlships  occasionally  iaci- 
dent  to  the  rule  established  in  the  statute  of  1770. 

This  statute  continued  to  1822,  when  all  thefltatutes  were 
Again  revised,  and  this  among  the  rest.  The  statute  of  1798 
is  re-enacted  in  the  statute  of  1822,  in  substanca,  difTering 
only  in  form.  As  to  all  the  cases  in  which  the  intestate  is 
to  be  the  stock  of  inheritance,  or  his  next  of  kin  to  be  the 
heir;  and  as  to  all  the  excepted  cases  in  which  the  person 
from  whom  the  estate  came  or  descended,  is  to  be  the  stock 
of  inheritance,  and  the  blood  of  that  person  to  be  the  heir ; 
both  statutes  are  the  same. 

From  this  deduction  of  the  history  of  the  l^w  descent  of 
Rhode  Island,  which  can  not  be  impugned  in  any  one  par- 
ticular, but  which  will  be  found  verified  and  confirmed 
throughout  by  an  examination  of  that  law,  it  must  be  admit- 
ted that  it  has  always  been  the  object  of  that  law,  to  keep 
the  inheritance  in  the  blood  of  that  family,  by  whom  it  had 
been  acquired,  and  from  whom  it  had  descended. 

A  reference  to  the  statutes  of  1718,  and  of  1770|*will 
verify  this  exposition  of  those  statutes.  • 

Again }  that  such  was  the  design  of  the  legislature,  may 
be,  and  must  be  inferred  from  the  understanding  and  the 
practice,  which  has  prevailed  in  the  state  on  this  point.  "She 
question  is  practically  settled,  though  not  judicially,  and 
settled  for  such  a  length  of  time,  as  gives  to  the  practical 
settlement  all  the  force  of  a  final  judicial  determinatioii. 
Foi;  it  is  the  result  of  an  impression,  so  universal  and  so  de- 
cided, as  to  have  precluded  all  doubt  and  all  litigation  up 
to  the  origin  of  this  action. 

Nor  is  the  statute  of  1798  to  be  considered  as  a  new 
statute  of  descent,  introducing  and  prescribing  a  course  of 
descent  for  the  first  time:  this  however  it  is  not;  for  it  is 
to  continue  only  to  regulate  the  ancient  course,  not  to  origi- 
nate a  new  one.  It  is  now  thirty  years  since  that  statute 
was  made ;  and  the  rule  of  descent  thereby  established,  is 
still  the  rule  of  descent  in  the  state.  Now  all  the  collateral 
descents,  in  all  the  state  during  all  that  time,  have  been  cast 
according  to  the  defendant's  construction  of  the  statute, 
without  a  question  being  made,  as  to  their  being  rightfully 
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cast;  and  have  been^and  now  are  enjoyed  accordingly.  Not 
an  instance  of  a  descent  in  that  state,  contrary  to  this  state- 
ment, has  been^  or  can  be  cited.  How  numerous  those  de* 
scents  have  been,  is  not  known ;  but  in  that  length  of  time 
they  must  have  been  numerous.  This  feet  is  at  once  a  proof 
of  this  practical  construction  by  the  whole  state ;  extending 
back  a  full  quarter  of  a  century,  prior  to  the  origin  of  this 
action ;  and  of  |he  mischiefs,  which  a  judicial  reversal  of  this 
practical  construction  would  now  produce  :  for  it  roust  un- 
settle etery  one  of  those  descents,  which  possession  has  not 
matured  into  a  perfect  title. 

We  need  not  go  out  of  this  case,  to  see  in  the  descents 
which  have  occurred  in  tlie  case,  how  settled  the  impression 
has  been,  that  the  family  inheritance  must  descend  in,  and  be 
confined  to  the  blood  of  the  family  according  to  our  con- 
struction of  the  statute. 

There  was,  in  the  first  place,  on  the  death  of  John  Gardner, 
in  1806,  the  descent  of  his  third  part  of  the  estate  to  his 
swrviving  brother  and  sister.    No  stress  is  laid  upon  this ; 
for  upon  both  interpretations,  the  descent  was  rightly  cast. 
But  then  came  the  death  of  George  Gardner  in  1811,  and 
the  descent  of  his  third  part,  and  of  his  half  of  John's  third 
part.     On  whom  was  the  descent  now  cast  9     On  Mary  the 
surviving  sister ;  the  descent  of  the  whole,  as  well  that  part 
which  George  inherited  from  his  brother  John,  as  that  part 
which  George  inherited  from   his  mother.    The  plaintiff 
agrees  to  all  this — agrees  that  she  succeeded  legally^  right- 
fully and  exclusively,  to  the  part  which  George  had  inherited 
from  John.     If  John,  the  person  from  whom  it  last  descend- 
ed was  the  stock  of  inheritance  as  to  this  part,  the  plaintiff 
was  enthled  to  succeed  equally  with  Mary.     The  plaintiff 
himself  agrees  that  John  was  not  the  stock  of  inheritance  as 
to  this  part;  for  he  agrees  that  he  himself  was  not  entitled 
to  succeed  to  any  share  of  that  part.     The  plaintiff  himself 
agrees  that  the  mother,  from  whom  the  estate  had  originally 
descended,  was  the  stock  of  inheritance;  for  he  agrees  that 
Mary,  her  child,  alone,  had  the  right  to  succeed.   Then  how 
can  the  plaintiff  claim  to  inherit  from  Mary,  on  a  principle 
on  which  he  agrees  he  could  not  claim  to  inherit  from  her 
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brother  George,  as  to  the  part  which  George  inherited  from 
his  brother  John  ?  If  the  plaintiff  could  not  make  John  the 
stock  of  inheritance,  as  to  the  estate  which  Greorge  inherited 
from  his  brother  John,  how  can  he  make  Mary  the  stock  of 
inheritance,  as  to  the  estate  which  she  inherited  from  her 
brother  George  9  He  has,  in  truth,  survendered  the  very  prin- 
ciple in  controversy,  and  left  himself  no  ground  to  stand  on ; 
for  he  has  made  it  a  matter  of  record,  and  th^  Court  are  now 
called  upon  to  give  to  the  plaintiff  an  estate,  to  which  be  has 
agreed,  and  agreed  on  the  record  that  he  has  no  title. 

In  proof  of  this  position,  the  Court  are  referred  to  the 
statement  of  facts ;  and  especially  to  that  part  distinguished 
by  italics.  It  reads  thus :  '*  That  thereupon  (that  is,  upon 
the  death  of  George),  his  part  of  said  estate,  (that  is,  one 
moiety  of  the  whole  estate,  including  his  original  third  part 
who  had  previously  deceased,)  that  thereupon  his  (George's) 
part,  descended  to  and  vested  in,  his  sister  the  said  Mary  C. 
Gardner  in  fee  simple ;  and  she  became  seised  and  possessed 
of  the  same  accordingly.  And  thereby  became  seised  and 
possessed  of  the  whole  estate  in  question  in  fee  simpU.^^ 

The  legal  effect  of  this  statement,  in  this  case,  and  upon 
this  case,  is  a  striking  illustration  of  that  familiar,  that 
settled,  that  riveted  notion,  prevalent  in  Rhode  Inland  in 
favour  of  the  principle  of  descent,  which  we  contend  for. 
The  plaintifi^'s  counsel  at  the  time,  probably,  were  not  aware 
of  its  palpable  inconsistency,  with  the  new  principle  ofiide- 
scent,  which  they  had  to  contend  for;  and  unreflectipgly 
made  the  statement,  according  to  their  habitual  notions  on 
the  subject. 

And  the  descent  itself  is  another  striking  illustration  of 
the  same  fact.  It  took  place  in  1811,  eighteen  years  ago; 
was  acquiesced  in  then,  has  been  acquiesced  in  ever  since, 
and  is  ratified  even  now,  so  far  as  a  recorded  agreement  can 
ratify  it. 

-Then  came  the  death  of  Mary  C.  Gardner,  and  the  descent 
of  the  whole  estate ;  of  which  she  had  one  third  directly 
from  her  mother,  and  the  other  two  thirds,  from  her  mother, 
but  through  her  two  brothers.  On  the  death  of  Mary,  how 
was  the  descent  cast  or  supposed  to  be  cast  9 
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That  such  has  been  the  practical  construction  of  the  sta- 
tute, must  be  admitted,  as  no  instance  to  the  contrary  has 
been  cited,  or  can  be. 

The  state  of  Connecticut  have  a  parallel  provision  in  their 
statute  of  descents.  Its  construction  there  is  considered  as 
settled,  though  it  never  has  been  judicially  settled  ;  it  is  con- 
sidered as  settled,  because  long  and  uniform  practice  has 
settled  it.  The  attention  of  the  Court  is  invited  to  the  de- 
scent lav/  of  Connecticut ;  as  it  has  been  said,  that  the  pro- 
vision in  the  Rhode  Island  law  was  framed  by  the  provision 
10  that ;  and  there  is  to  be  found  in  the  statute  of  1798,  some 
internal  evidence  of  the  fact.  It  was  long  in  that  state  a 
vexaia  quesOo^  whether  the  words,  next  of  kin,  in  their  then 
subsisting  statute  of  descents,  did  not  mean,  when  applied 
to  real  estate  in  the  collateral  descent,  **  next  of  kin  to  the 
mieeiaie  ^  the  full  blood ;^^  which  was  much  agitated,  and 
variously  decided  by  their  courts ;  but  it  was  finally  decided, 
that  next  of  kin  meant,  next  of  kin  in  the  civil  law  sense  of 
the  expression ;  which  had  no  reference  to  distinction  of 
blood.  It  was  with  a  view  to  preclude  this  very  controversy, 
that  the  Rhode  Island  statute  of  179S,  in  providing  for  the 
descent  of  all  that  part  of  the  intestate's  estate  which  is 
made  to  descend  to  the  next  of  kin  to  the  intestate,  adds,  to 
the  words  next  of  kin,  these  seemingly  unnecessary  words, 
''computing  according  to  the  degrees  of  the  civil  law." 
The  struggle  in  that  state,  about  the  meaning  of  the  words 
next  of  kin,  it  is  believed,  was  occasioned  by  the  strong  pre- 
valent sentiment  of  that  people  in  favour  of  keeping  the 
family  inheritance  in  the  blood  of  the  family.  For  they 
were  so  dissatisfied  with  the  final  judicial  decision,  which 
frustrated  that  object,  that  their  legislature  afterwards,  in  the 
first  revision  of  their  laws,  introduced  this  special  provi- 
sion— ^viz. 

*'  Provided  that  all  the  real  estate  of  the  intestate,  which 
came  to  him  by  descent,  gift  or  devise,  from  his  or  her 
parent,  ancestor,  or  other  kindred,  shall  belong  equally  to 
the  brothers  and  sisters  of  the  intestate,  and  those  who  le- 
gally represent  them,  of  the  blood  of  the  person  or  ancestor 
firom  whom  such  estate  came  or  descended ;"  going  on  and 
Vol.  II.— L 
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following  out  theaame  principle;  if  there  be  not  any  brother 
or  sister. 

This  sUtute  was  made  in  1784;  therefore  soon  after  the 
termination  of  this  controTersy.  The  practical  construc- 
tion of  their  statute  ever  since,  has  been  precisely  the 
practical  construclion  given  to  that  of  Rhode  Island ;  and 
there  all  the  estates  coming  within  their  proviso,  have  uni- 
formly descended  to  the  blood  of  the  person  or  ancestor  from 
whom  the  estate  originally  came,  whether  hy  descent,  gift 
or  devise.  And  such  is  considered  as  the  settled  law  of  that 
state;  but  how  settled?  not  by  any  judicial  adjudication,  for 
there  has  been  none ;  but  by  an  uniform  practical  execution 
of  the  statute,  according  to  that  construction.  Wherein 
such  a  practical  construction  is  inferior,  in  point  of  authority, 
to  a  judicial  decision,  it  is  difficult  to  comprehend. 

The  authority  for  this  statement  will  be  found  in  the  case 
of  William  Hillhouse  va.  Levi  Chester,  Dayi'$  Reportt,  Vol. 
Ill,  page  166 ;  and  also  in  the  statute  laws  of  Connecticut, 
JHgeat  of  1821,  page  SOS. 

In  the  statute  regulating  descents  in  New  York,  there  is 
also  a  parallel  provision.  It  is  said  that  there  has  never 
been  any  controversy  as  to  its  construction ;  of  course  there 
can  be  found  no  judicial  decision  settling  its  construction. 

The  provision  is  in  these  words,  viz. — "  And  in  such  caw, 
every  brother  and  sister  of  the  half  blood  of  the  person  so 
seised,  shall  inherit  equally  with  those  of  the  full  blood; 
unless  when  such  inheritance  came  to  the  person  so  seised, 
by  descent,  devise  or  gift  of  some  one  of  his  or  her  lacea- 
tors;  in  which  case,  all  those  who  are  not  of  the  blood  of 
such  ancestor,  shall  be  excluded  from  such  inheritance." 
bee  the  act  to  regulate  descents  of  the  state  of  New  York, 
Law8  of  New  York,  Vol.  I.  p.  46,  sec.  4. 

It  is  remarkable  how  exactly  alike  in  all  essential  particu- 
lars, are  all  these  provisions  in  both  the  laws.  In  one,  it  is 
the  estate  coming  by  deacent,  gift  or  dtvUe;  in  the  other,  it 
is  the  estate  coming  by  descent,  gift  or  dtoiae;  in  the  Rhode 
Island  law,  it  is  the  estate  coming  from  parent  or  othtr  km- 
dred;  in  the  Connecticut  provision,  it  is  the  estate  coming 
from  pantU,  onoutor  or  other  kindred;  in  tlie  New  York 
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proviiion,  it  is  the  estate  coming  from  the  ancestor.  But 
what  is  most  remarkable  is,  that  they  all  agree  in  designat- 
ing the  person  whose  btood  is  to  inherit,  in  the  same  general 
way.  In  all,  it  is  the  person  from  whom  the  estate  came  or 
descended;  leaving  the  word  originally,  to  be  understood  ■■ 
implied;  and  as  what  would  of  course  be  understood  as  im- 
plied. 

As  to  the  meaning  of  the  word  "  blood,"  as  used  in  the 
ftOYuo ;  whether  it  mean  blood  or  full  blood,  It  is  not  deem- 
ed necessary  to  discuss  in  this  case:  for,  whether  it  mean  the 
one  or  the  other,  the  plaintiff  ia  not  entitled  to  inherit  upon 
our  rule.  Our  rule  is,  that  the  blood  of  the  person  from 
whom  the  estate  originally  came,  is  to  inherit ;  and  the  plwn- 
tiffis  not  of  that  blood. 

It  is  said,  that  the  rule  (if  ours  be  the  rule,)  could  hare 
been  more  technically  expressed;  and  it  is  inferred  that  it 
could  not  be  the  rule,  because  this  was  not  done.  But  does  it 
not  appear  that  this  difficulty  operates  both  ways?  The  dif- 
ficolly  is,  that  the  words  do  not  mark  our  rule  with  absolute 
precision ;  but  if  they  did,  there  could  be  no  controversy 
between  the  parties.  The  argument  is  just  as  good  for  one 
as  for  the  other ;  and  therefore  is  good  for  nothing  for  either. 

It  is  said  that  the  common  law  considers  a  gift  or  devise 
as  a  purchase ;  and  the  purchase  as  the  stock  of  inheritance : 
and  that  we  must  consider  descent  as  standing  on  a  common 
foot  with  gift  and  devise. 

It  is  true  that  the  common  law  considers  the  donee  or 
the  devisee  as  the  stock  of  inheritance.  But  the  question  is 
not  who  is  made  so  by  the  common  law,  but  whom  the 
statute  makes  that  stock.  It  is  very  clear  that  the  person 
whom  the  common  law  makes  that  stock,  is  not  the  same 
the  statute  does.  The  common  law  makes  it  from  the  donee 
or  devisee ;  that  is,  the  intestate  himself,  if  he  be  donee 
or  devisee  :  but  the  statute  certainly  does  not ;  it  goes  back 
of  the  donee  or  devisee  to  some  other  person;  now  to  say 
that  the  donor  or  devisor  is  that  person,  is  begging  the  ques- 
tion. It  may  go  through  the  donor  or  devisor,  back  to  the 
peraoD  from  whom  the  estate  originally  came ;  and  must,  if 
thatwu  the  intention.    The  family  inheritance  may  as  well 
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come  down  through  gifts  and  devises,  as  through  a  course  of 
descent ;  and  the  words  g^  and  drntBe  were  coupled  with 
the  word  dttcent,  purposely  to  cover  the  whole  inheritance. 

As  to  the  authorities  cited  hy  the  counsel  for  the  plainliff, 
Mr  Robbins  observed,  that  none  of  them  seemed  to  conflict 
with  any  of  the  grounds  which  had  been  taken  for  the  defen- 
dant. 

In  all  the  numerous  references  to  Rexvet't  Law  of  Descent, 
not  one  militates  with  these  grounds ;  nor  is  it  supposed  tbit 
the  practical  construction  of  the  parallel  provision  of  the 
Connecticut  statute  is  different  from  ours. 

As  to  the  two  cases  from  Sergeant  fy  RowIb's  Reports, 
and  from  Harna  Sf  Johnson,  they  are  coses  under  the  sta- 
tutes of  Pennsylvania  and  Maryland,  which  are  different  from 
that  of  Rhode  Island.  Theirs  ejilenda  only  to  the  estate 
which  comet  by  dtscmt;  not  like  the  one  under  which  the 
defendant  holds  to  the  estate,  which  comes  by  g^  or  devise, 
as  well  as  by  descent.  And  one  of  those  cases  only  goes  to  say 
that  the  estate  by  devise  was  not  embraced  by  the  proviso  in 
the  Maryland  statute,  relating  tn  estates  by  descent ;  and  that 
the  estate  by  devise  descended  upon  other  principles. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  case  comes  before  us  from  the  circuit  court  of  Rhode 
Island,  upon  a  certified  division  of  opinion  of  the  judges  of 
that  court,  upon  the  question  whether  the  plaintiff  was  en- 
tilled  to  recover  upon  n  statement  of  facts  incorporated  into 
the  record.  The  action  was  an  ejectment  for  two-third  parts 
of  certain  land  described  in  the  writ ;  and  the  title  of  the 
parties  being  by  descent,  depends  altogether  upon  the  true 
construction  of  the  statute  of  descents  of  Rhode  Island,  of 
1823.  Accordingly  as  that  statute  shall  be  construed,  the 
land  now  in  controversy  belongs  to  the  plainliff  or  the  de- 
fendants. 

Xhe  material  facta  are,  that  the  estate  (two-thirds  of  which 
are  demanded  in  the  writ)  was  devised  by  John  Collins  to 
his  daughter  Mary  Collins  in  fee.  Upon  her  death  in  IB06, 
the  same  descended  to  her  three  children,  viz.  John  C.  Gard- 
ner, Geo^e  Gardner,  and  Mary  C.  Gardner.    The  two  bro- 
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there  died  intestate  and  without  issue ;  and  Mary  C.  Gardner, 
as  heir  to  her  brothere,  became  seised  of  the  whole  estate, 
and  died  intestate  and  without  issue,  in  December  1822.  The 
defendants  are  the  uncle  and  aunt  of  Mary  C.  Gardner,  the 
intestate,  of  the  whole  blood ;  being  children  of  John  Col- 
lins, the  devisor,  and  brother  and  sister  of  her  mother,  Mary 
Collins.  The  plaintiff  is  the  brother  of  Mary  C.  Gardner, 
the  intestate  of  the  half  blood;  and  ho  holds  a  conveyance 
of  their  shares  from  her  other  brothers  and  sisters  of  the  half 
blood,  they  being  children  of  her  father  by  a  former  mar- 
riage. The  plaintiff  and  his  brothers  and  sisters  of  the  half 
blood  claim  the  two-thirds  of  the  estate  now  in  question,  as 
her  heirs  of  the  half  blood ;  and  the  defendants  claim  the 
same  as  her  heirs  of  the  whole  blood.  It  is  admitted  on  all 
sides,  that  the  onc«third  which  Mary  C.  Collins  took  by  tm- 
mediaie  descent  from  her  mother,  belongs  to  the  heira  of  the 
whole  blood.  But  the  other  two-thirds,  being  taken  by  tm- 
mediate  descent  from  her  brothere,  it  is  contended  that  by 
the  statute  of  1822,  it  passes  to  her  heirs  of  the  half  blood. 

If  this  question  had  been  settled  by  any  judicial  decision 
in  the  states  where  the  land  lies,  we  should,  upon  the  uni- 
form principles  adopted  by  this  Court,  recognise  that  decision 
as  a  part  of  the  local  law.  But  it  is  admitted  that  no  such 
decision  has  ever  been  made.  If  this  had  been  an  ancient 
statute,  and  a  uniform  course  of  professional  opinion  and 
practice  had  long  prevailed  in  the  interpretation  of  it,  that 
would  be  respected  as  almost  of  equal  authority.  But  no 
such  opinion  or  practice  has  been  known  to  prevail ;  and  in- 
deed, the  statute  itself  is  but  of  very  recent  origin.  Even 
the  statute  of  1798;  of  which,  in  respect  to  this  point,  that 
of  1822  is  almost  a  transcript,  is  not  of  a  date  so  remote,  as 
to  enable  us  to  presume  that  many  cases  could  have  arisen 
Id  that  state,  on  which  to  found  a  practical  construction, 
without  some  unequivocal  evidence. 

The  most  that  has  been  urged  is,  that  there  has  been  some 
general  understanding  among  the  people,  that  such  was  the 
meaning  of  the  statute;  but  even   this,  though  very  re-  . 
spectably  attested,  is  encountered  by  equally  respectable 
statements  on  the  other  side.    We  are  driven  therefore  to 
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(xnutder  the  queBtioo  as  entirely  new  and  unBetlled ;  and  to 
be  decided  not  upon  the  mistakes  of  parties  relative  to  their 
rights  in  one  or  two  unndjudicated  cases,  even  if  they  exiated, 
but  by  the  true  construction  of  tlie  statute  itself. 

The  statute  of  1822  enacts,  that  "  when  any  person  having 
title  to  any  real  estate  of  inheritance  shall  die  intestate  a« 
to  guch  estate,  it  shall  descend  and  pass  in  equal  portions  to 
his  or  hor  kindred  in  the  following  course,  dtc."  Among 
other  clauses  is  the  following,  "  if  there  be  no  father,  then 
to  the  mother,  brothers  and  sisters  of  such  intestate,  and 
their  descendants,  or  such  of  them  as  there  be.**  In  the 
present  case  there  was  no  lather  or  mother  of  Mary  C.  Gard- 
ner, the  intestate,  living  at  the  time  of  her  decease;  and  as 
her  brothers  and  sisters  of  the  half  blood  ere  her  brothers 
and  sisters  within  the  meaning  of  the  statute,  they  would  be 
entitled  to  the  estate  in  question  beyond  all  controversy ;  if 
there  were  no  other  disqualifying  clause.  But  in  a  subse- 
quent clause  of  the  statute  in  the  nature  of  a  proviso,  it  is 
declared,  that  "  when  the  title  to  any  estate  of  inheritance, 
as  to  which  the  person  having  such  title  shall  die  intestate, 
camebydtaeeiU,  g^l,  or  dtmn  from  the  parent  or  other  kin- 
drtd  of  the  intestate,  and  such  intestate  die  without  children, 
such  estate  shall  go  to  the  Mn  tuxt  to  the  intestate  of  the 
blood  of  the  person /romwAom  sucA  atate  came  or  deeeend- 
ed,  if  any  there  be."  The  most  material  difierences  between 
the  statute  of  1798  and  that  of  1823,  so  far  as  regards  this 
question  is,  that  the  words  "if  any  there  be"  are  omitted  in 
the  former,  which  also  uses  the  words  "  next  of  kin  to,"  in- 
stead of  "kin  next  to."  Both  of  these  circumstances  have 
been  relied  on  at  the  bar  as  indicating  a  probable  change 
of  intention.  It  is  said  that  both  actsadmitoftwo  readings, 
vis. "  to  such  of  the  next  cf  i^  of  the  intestate  as  are  of  the 
blood,  di«."  or  "  to  the  nearest  of  such  ojthe  fem  of  the  intes- 
tate as  are  of  the  blood,"  &c.  The  latter  reading  will  give 
the  estate  to  a  remote  relation  of  the  intestate  of  the  blood, 
although  he  be  not  of  the  next  of  kin  of  the  intestate.  The 
.  former  reading  requires  that  the  party  should  be  of  the  next 
of  kin,  (that  being  the  primary  intention),  as  well  as  of  the 
blood ;  and  therefore,  if  a  person  be  not  of  the  next  of  kin  of 
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the  intestate)  although  he  be  of  the  blood,  he  cannot  take ; 
and  the  words  of  the  act  of  1822,  **  if  any  there  be,"  are  re- 
lied on  to  fortify  the  construction. 

We  think  the  legislative  intention  in  both  acts  was  the 
same ;  and  that  the  transposition  of  the  words  *'  next  of  kin" 
to  *'  kin  next,"  was  accidental,  and  not  introductory  of  any 
new  object.  The  true  construction  of  the  statute  of  1822  is, 
that  it  gives  the  estate  to  the  next  of  kin  of  the  intestate  who 
are  of  the  blood,  excluding  all  others  though  of  a  nearer  de- 
gree who  are  not  of  the  blood,  &c. 

In  this  view  of  the  clause,  two  questions  have  been  argued 
at  the  bar.  1.  Whether  the  words  *'of  the  blood"  include 
the  half  blood ;  or  exclusively  apply  to  the  whole  blood.  2. 
Whether  the  words  *'  came  by  descent,  gift,  or  devise  from 
the  parent  and  other  kindred  of  the  intestate,"  are  limited  to 
a  proximate  and  immediaie  descent,  gift,  or  devise  from 
such  parent,  &c.  to  the  intestate;  or  include  a  descent,  gift, 
or  devise  which  can  be  deduced  mediately  from  or  through 
any  ancestor,  however  remote,  who  was  the  first  purchaser 
to  the  intestate. 

The  first  question  has  not  been  seriously  pressed  in  this 
Court  by  the  counsel  for  the  defendants,  though  it  consti- 
tuted in  the  court  below  a  main  ground  of  argument.  We 
think  that  the  phrase  ^'  of  the  blood"  in  the  statute  includes 
the  half  blood.  This  is  the  natural  meaning  of  the  word 
"  blood"  standing  alone,  and  unexplained  by  any  context. 
A  half  brother  or  sister  is  of  the  blood  of  the  intestate,  for 
each  of  them  has  some  of  the  blood  of  a  common  parent  in 
his  or  her  veins.  A  person  is  with  the  most  strict  propriety 
of  language  affirmed  to  be  of  the  blood  of  another  who  has 
aoy,  however  small  a  portion,  of  the  same  blood  derived 
iiam  a  common  ancestor.  In  the  common  law,  the  word 
^  blood"  is  used  in  the  same  sense.  Whenever  it  is  in- 
tended to  express  any  qualification,  the  word  whole  or  half 
blood,  is  generally  used  to  designate  it,  or  the  qualification 
ii  implied  from  the  context  on  known  principles  of  law. 
Thus,  Littleton  in  b&s  sixth  section  says,  that  none  shall  in- 
herit "  as  heir  to  any  man,  unless  he  be  his  heir  of  the 
V)hole  blood;  for  if  a  man  hath  issue  two  sons  by  divers 
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ventres,  and  the  eldest  purchase  lands,  &.c.  &,c.  the  younger 
brother  shall  not  have  the  land,  &c.  because  the  younger 
brother  is  but  of  the  ha^  bb)od  to  the  elder."  The  same 
distinction  is  found  in  section  eighth  of  the  same  author; 
and  Lord  Coke  in  his  commentary  on  the  text  constantly 
takes  it.  So  Robinson,  in  his  Treatise  on  Inheritances, 
45,  after  laying  down  the  rule,  that  the  person  who  is  to 
inherit  must  be  of  the  whole  blood  to  the  person  from  whom 
he  proximately  and  immediately  inherits;  adds,  that  he  must 
also  be  of  the  blood  of  the  first  purchaser ;  but  that  it  is  suf- 
ficient to  satisfy  this  that  he  is  of  the  half  blood  of  such 
purchaser.  The  legislation  of  Rhode  Island  leads  to  the 
same  result  as  lo  the  meaning  of  the  word  "  blood."  That 
colony  was  governed  by  the  English  law  of  descents  from 
its  first  settlement  tintil  the  year  1716,  a  period  of  more 
than  half  a  century.  By  an  act  passed  in  1716  the  real 
estate  of  the  intestate  was  divided  among  all  his  children, 
giving  the  eldest  son  a  double  share,  &c.;  and  in  default  of 
issue,  the  same  was  distributable  among  the  next  ^  Ain  of 
the  intestate,  within  equal  degree,  &c.  This  act  was  re- 
pealed in  1728,  and  the  common  law  course  of  descents  was 
revived  and  remained  in  force  until  1770,  when  an  act  was 
passed,  providing  substantially  for  the  same  distribution,  as 
the  act  of  1718.  It  contained,  however,  this  remarkable 
proviso,  "  that  no  distribution  of  any  real  estate  in  conse- 
quence of  this  act,  shall  extend  or  be  mode  in  the  collate- 
ral line  beyond  the  brothers  and  sisters  of  such  intestate 
and  their  children,  and  to  thote  onljf  of  the  wkoU  blood." 
In  1772  the  act  of  1770  was  repealed  in  regard  to  the 
double  share  to  the  eldest  son,  but  in  other  respects  it  re- 
mained in  force  until  the  revision  in  1798,  when  the  proviso 
that  none  should  inherit  in  the  collateral  line  except  the 
toAofe  Mood  was  dropped;  and  there  is  not  either  in  the  act 
of  1796  or  of  1623  any  clause  referring  to  the  blood  of  any 
person  as  a  stock  of  descent,  except  the  very  clause  upoa 
which  the  present  questions  arise.  When,  therefore,  the 
distinction  between  the  whole  and  half  blood,  was  well 
known  in  the  colony,  not  only  as  a  part  of  the  cuHnmon  law, 
but  as  a  part  of  its  own  legislation,  and  the  proviso  is 
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dropped  in  which  the  wordtf  '*  whole  blood"  were  studiously 
used ;  and  the  words  '*  of  the  blood"  only,  are  found  in  any 
correspondent  provision;  it  affords  a  strong  presumption, 
that  the  whole  blood  were  no  longer  deemed  to  be  exclil- 
sively  entitled  to  inherit,  but  that  the  half  blood  skould  be 
let  in.  If  the  half  blood  were  not  permitted  to  inherit  in 
cases  of  this  sort,  this  anomaly  might  occur ;  thai  a  son 
might  inherit  from  his  parent  the  moiety  of  an  estate  di- 
rectly, which  he  could  not  inherit  from  his  brother  of  the 
half  blood,  to  whom  it  had  passed  by  descent  from  the  same 
parent,  if  such  brother  should  die  without  issue.  We  see 
no  rea8<»,  then,  to  doubt,  that  the  words  *'  of  the  blood," 
include  the  half  as  well  as  the  whole  blood.  The  plaintiff, 
then,  and  those  from  whom  be  claims  being  the  next  of 
kin  of  the  intestate(a),  and  of  the  blood  of  her  two  bro- 
thers(&),  from  whom  she  immediaiely  derived  that  part  of 
the  estate  which  is  now  in  controversy ;  is  entitled  to  recover, 
unless  the.  statute  in  the  othgr  part  of  the  clause  defeats  the 
descent. 

Thi^  leads  us  to  the  second  question.  The  estate  origin- 
ally came  from  John  Collins  by  devise  to  his  daughter  Mary 
Collins,  and  by  descent  from  her  to  her  three  children,  and 
mediately  as  to  the  two  thirds  to  the  intestate,  through  her 
brothers.  The  counsel  for  the  plaintiff  contends,  that  the 
clause  looks  only  to  the  proximate  and  immediate  descent;  the 
counsel  for  the  defendants,  that  it  looks  to  the  origin  of  the 
title  in  the  first  purchaser,  and  requires  that  the  party  claim- 
ing as  heir,  should  be  of  the  blood  of  the  first  purchaser, 
through  whatever  intermediate  devolutions  by  descent,  gift 
or  devise  it  may  have  passed,  and  however  remote  may  be 
the  first  ancestor.  If  the  latter  be  the  true  construction  of 
the  clause  it  goes  far  beyond  the  common  law,  for  that 
stopped  at  the  last  purchaser  in  the  ancestral  line,  (and 
persons  taking  by  devise  or  gift  arc  deemed  purchasers,)  and 

(a)  See  Smith  M.Tracey,  2  Mod.  204  ;  Crook  vs.  Watts,  2  Vem.  Rep.  124  ; 
S.  C.  Shower.  Pail.  Ccues,  108. 

(6)  Sec  Cowper  vs.  Cowi»cr,  2  Peere  Will.  720.  785 ;  Collingwood  vs.  Pace, 
1  Vent.  424;  Waikim  an  DctcenUy  227,  228.  [153.]  note;  Jiceves  on  Dc- 
xcnis,  176. 
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ascended  no  higher  than  it  coald  trace  an  uninterrupted 
courBC  of  descents.  Tlie  common  law,  therefore,  would 
have  considered  Mary  Collins  as  the  first  purchaser  for  all 
its  own  purposes  of  descent.  The  words  arc,  "  when  the 
title  to  any  real  estate,  &c.  as  to  which  the  person  having 
such  title  shall  die  intestate  came  by  deaeent,  g^  or  devite 
from  the  parent,  or  other  kindred  of  the  intestate,"  &.e. 
Now  what  reason  is  there  to  suppose  that  the  legislature,  in 
this  clause,  meant  in  favour  "  of  the  blood  of  the  person, 
from  whom  such  estate  came  or  descended,"  to  extend  iu 
reach  beyond  that  of  the  common  law?  No  such  intentioD 
is  disclosed  on  the  face  of  tlie  provision ;  and  every  pro- 
gressive enactment,  for  the  last  fifty  years  in  Rhode  Island, 
is  a  relaxation  of  the  strict  canons  of  desceut  of  the  common 
law.  The  words  Ihciiiselvoa  certniniy  do  not  necessarily 
require  such  an  interpretation.  As  to  descents,  as  well  as 
gifts  and  devises  from  a  parent,  it  is  plain  that  the  act  looks 
only  to  the  immcdiale  descent  or  title.  A  descent  from  a 
parent  to  a  child  cannot  be  construed  to  mean  a  descent 
through  and  not  from  a  parent.  So  a  gift  or  devise  from  a 
parent  must  be  construed  to  mean  a  gift  or  devise  by  the 
act  of  that  parent;  and  not  by  that  of  some  other  ancestor 
more  remote,  passing  through  the  parent.  It  has  been 
urgc<l,  in  another  quarter  entitled  to  great  respect,  that  the 
words  may  be  construed  distributively ;  that  a  distinction 
may  be  taken  between  a  descent,  gift  or  devise,  from  a 
parent,  and  a  descent,  &.c.  from  other  kindred;  and  so,  also, 
that  the  words  descent,  gift  and  devise  may  be  construed 
distributivety  ;  so  that  in  cases  of  descents,  tlie  party  who 
shall  inherit  is  to  be  of  the  Itlood  of  [lie  first  purchaser,  from 
whom  by  intermediate  deacents  it  was  passed  to  the  intestate ; 
and  that,  in  cases  of  gifts  or  devises,  the  donor  or  devisor 
shall  alone  be  the  person  whose  blood  is  to  be  inquired  for. 
It  may  be  admitted,  that  the  clause  is  susceptible  of  such  a 
construction  without  any  great  violation  of  its  terms.  But 
we  do  not  think,  that  sucji  is  the  natural  construction  of 
the  terms,  nor  is  any  legislative  inlontion  disclosed,  which 
would  justify  us  in  adopting  it.  There  docs  not  seern  any 
sound  reason,  why  the  clause  should  be  construed  in  the 
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case  of  a  parent,  differently  from  what  it  would  be  in  the 
case  of  any  ««  other  kindred  of  the  intestate."  The  latter 
words  rousts  be  construed  in  the  tame  manner  as  if  each 
chss  of  kindred  had  been  enumerated  *in^detail ;  such  as 
uncles,  brothers,  grand-parents,  cousins,  <&c.  &c.;  and  if 
they  had  ^en,  the  same  rule  from  the  specific  enumeration 
4nust  have  been  applied  to  them,  as  is  now«80ught  to  be 
applied  to  the  case  of  parents.  The  general  expression 
mutt  be  deemed  to  include  all  the  particulars.  Then,  as  to 
the  distinction  between  descents,  and  gifts  and  devises. 

It  is  true,  that  in  a  sense  an  estate  may  be  said  to  come 
by  descent,  from  a  remote  ancestor  to  a  person,  upon  whom 
it  has  devolved  through  many  intermediate  descents.  But 
this,  if  not  loose  language,  is  not  that  sense  which  is  ordii 
narily  annexed  to  the  term.  When  an  estate  is  said  to  have 
deacended  Mm  A,  to  B.,  the  natural  and  obvious  meaning 
of  the  words  is,  that  it  is  an  immediate  descent  from  A.  to 
B.  If  other  words  of  a  statute  should  seem  to  require  an- 
other and  ftiore  enlarged  meaning,  there  would  be  no  abso- 
lute impropriety  in  adopting  it;  but  if  the  true  sense  is  to 
be  sought  from  the  very  terms  per  se,  that  which  is  the  usual 
sense  would  seem  most  proper  to  be  followed.  It  is  not  for 
courts  of  justice  to  indulge  in  any  latitude  of  construction, 
where  the  words  do  not  materially  justify  it;  'and  there  is 
no  express  legislative  intention  to  guide  them.  But  we 
think,  that  the  connexion  in  which  the  words  stand,  justify 
us  in  adhering  to  the  ordinary  interpretation.  If  in  cases  of 
gifts  and  devises,  the  blood  of  the  proximate  donor  or  de- 
viser is  alone  to  be  regarded,  there  being  no  distinction 
pointed  out  in  the  words  of  the  act,  between  those  cases 
and  that  of  descents ;  the  very  juxta  position  of  the  words 
affords  a  strong  presumption,  that  the  legislature  intended 
to  apply  the  same  rule  as  to  all.  If  the  object  was  to  re- 
gard the  blood  of  the  party,  from  whom  the  estate  was  de- 
rived ;  what  reason  is  there  to  suppose  that  the  legislature 
intended  less  regard  to  the  blood  of  a  devisor  or  donor,  than 
to  that  of  an  ancestor  ?  The  mischief  might  be  as  great  in 
suffering  the  estate  to  pass  into  the  hands  of  strangers,  when 
there  were  next  of  kin  of  the  blood  in  the  one  case,  as  in  the 
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Other.  Oo  the  other  hand,  there  might  be  solid  reasons  for 
confining  the  preference  of  blood  to  cases  of  immediaie 
descents,  which  could  be  easily  known  and  oasily  traced. 
One  of  the  known*  inconveniences  of  tracing  back  titles  tad 
relationship,  is  the  obscurily  which  at  a  Hmall  distance  of 
lime  gathers  over  them.  It  would  often  be  difficult  to  as- 
certain, whether  there  were  not  relations  of  a  very  distant 
stock,  of  the  blood  of  a  remote  ancestor;  who  might  he  en- 
titled to  the  inheritance,  to  the  etclusion  of  the  immediaie 
next  of  kin  of  the  intestate.  And  even  the  course  of  des- 
cents of  his  own  title  in  a  country,  where  estates  are  uni- 
versally partible,  for  two  or  three  generations ;  might  in- 
volve the  estate  of  the  intestate  in  inextricable  difficulties; 
and  disable  the  next  of  kin  from  ascertaining,  into  what 
fragments  it  was  to  be  subdivided  with  any  reasonable  cer- 
tainty. It  would  be  no  want  of  wisdom,  therefore,  in  a 
legislature  to  limit  its  provisions  in  favour  of  the  blood,  to 
cases  where  the  immediate  title  could  be  traced  with  almoat 
absolute  certainty.  Certainty  of  title,  in  a  country  where 
titles  so  rapidly  change  hands,  might  furnish  a  far  safer 
principle  of  legislation,  than  any  preference  for  the  blood  of 
persons  remotely  related  to  the  intestate  through  some  dis- 
tant, and,  perhaps,  unknown  ancestor.  We  think,  then, 
that  in  the  case  of  a  gift  or  devise,  the  statute  stops  at  the 
immediate  donor  or  devisor,  and  ascends  no  higher  for  any 
blood.  What  reason  is  there  to  suppose,  that  in  the  case  of 
a  descent  there  was  a  dilferent  legislative  intention'!  In 
the  case  of  a  parent,  the  parent  is,  by  the  very  terms  of  the 
statute,  made  the  sole  stock  of  descent,  whether  he  derived 
it  by  descent,  or  by  giA,  or  devise,  from  an  ancestor  or  a 
stranger.  In  the  case  at  bar,  the  mother  of  the  intestate 
took  the  estate  by  devise  from  her  father.  She  was  in  by 
parchase;  and  in  the  sense  of  the  common  law,  as  first  pur- 
chaser, and,  of  course,  the  true  stock  of  descent,  holding 
the  estate  ut  feudum  antiquum. 

It  has  been  said  that  the  object  was  to  preserve  inherit- 
ances in  the  same  family.  To  a  limited  extent  this  is  true  ; 
that  is,  as  far  as  the  legislature  has  provided  for  such  cases. 
No  general  declaration  is  made  by  the  legislature  on  the 
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subject ;  and  do  preamble,  which  disclosee  any  leading  in- 
tention, exists.     What  the  legislative  intention  was,  can  be 
decired  only  from  the  words  they  have  used ;  and  we  cannot 
spacolate  beyond  the  reasonable  import  of  these  words. 
The  spirit  of  the  act  must  be  extracted  from  the  words  of 
the  act,  and  not  from  conjectures  aliunde.    The  common 
law  carries  back  in  certain  cases,  the  descent  to  the  heirs  of 
the  first  purchaser.   But  the  common  law  canons  of  descents, 
are  overturned  by  the  statute  of  descents  of  Rhode  Island. 
How  then  can  wc  resort  to  the  common  law,  to  make  up  the 
supposed  defects  in  the  language  of  the  statute  9     Here, 
there  is  npt  a  casus  omissus ;  but  a  complete  scheme  of  de- 
scents; and  the  only  question  is,  how  much  the  proviso 
carves  out  and  saves  from  the  operation  of  the  general  rule. 
No  such  words  as  ^  the  first  purchaser,"  are  to  be  found  in 
the  statute,  though  it  is  sufficiently  technical  in  other  re- 
spects ;  and  what  right  can  this  Court  possess,  to  exchange 
the  words  in  this  statute  for  the  words,  '<  first  purchaser," 
when  they  are  not  equipollent  in  meaning  or  extent?     If 
the  legislature  intended  to  set  up  anew  the  rule  of  the  com- 
mon law,  as  to  descents,  &c.  from  the  first  purchaser,  it 
seems  scarcely  credible  that  it  should  have  omitted  the  very 
phrase,  considering  that  for  a  century  at  least  it  was  a  ma- 
terial ingredient  in  the  law  of  descents  of  the  colony.  Then, 
again,  if  the  argument  now  urged  at  this  bar  for  the  de- 
fendants, is  well  founded,  it  goes  (as  has  been  already  stated) 
br  beyond,  and  indeed  to  the  overthrow  of  the  common  law 
on  the  very  point  of  first  purchasers.     Indeed,  at  the  com- 
mon law,  a  man  might  sometimes  inherit,  who  was  of  the 
whole  blood  of  the  intestate,  who  could  not  have  inherited 
from  the  first  purchaser.     As  in  the  case  of  a  purchase  by 
a  son,  who  dies  without  issue,  and  his  uncle  inherits  the 
same,  and  dies  without  issue,  the  father  may  inherit  the  same 
from  the  uncle,  although  he  could  not  inherit  from  his  own 
8on(a).    The  statute  of  Rhode  Island  imparts  to  parents  a 
right  to  inherit  the  real  estates  of  their  children,  in  cases 
where  the  latter  die  without  issue. 

(«)  See  LUtUton,  s.  3.  and  Co.  LUt.  10.  b.  LUt.  s.  8.  Co,  LUi.  14.  b. 
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The  statutes  of  descents  of  the  different  states  in  the 
union,  are  so  different  is  iheir  provisions,  that  it  is  not  easy 
to  apply  any  general  rule  of  conattuction  to  them.  The 
cases  cited  at  the  bar,  do  however  demonstrate,  that  in  those 
states  where  a  similar  language  is  used  in  their  statutes  of 
descents,  the  expresHion  has  been  uniformly  cionstruwl  to 
mean  immediate  descents,  gifts  and  devises,  unless  that  con- 
struction has  been  overruled  by  the  context.  The  statute 
of  Connecticut,  of  1784,  which  has  been  supposed  to  be  the 
model  of  that  of  Rhode  Island,  as  to  this  proviso,  is  under- 
stood to  have  received  this  c6nstruclion(a).  Under  words 
nearly  similar,  in  the  Virginia  statute  of  1793,  (^he  words 
being)  "  that  where  an  infant  shall  die  without  issue,  having 
title  to  any  real  estate  as  inheritance  derived  by  gifl,  devise 
or  descent  from  f Ae  father,  d^c")  it  has  been  held  that  an 
iiamedwie  descent  from  the  father,  and  not  an  inUrmtdiaU 
descent  was  Intended(b). 

Upon  the  whole,  our  opinion  is,  that  both  points  are  in 
favour  of  the  plaintiff.  We  all  think  that  the  words  "  of 
the  blood"  comprehend  all  persons  of  the  blood,  whether  of 
the  whole  oi  half  blood;  and  that  the  words,  "come  by  de- 
scent, gift  or  devise,  from  the  parent  or  other  kindred,  d^c." 
mean  immedvUe  descent,  gilt  or  devise,  and  make  the  im- 
mediate ancestor,  donor  or  devisor,  the  sole  stock  of  de- 
scent. 

A  ccrtilicale  will  accordingly  be  sent  to  the  circuit  court 
of  Rhode  Island,  in  favour  of  the  plaintiff. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  the 
district  of  Rhode  Island;  and  on  the  points  on  which  the 
judges  of  the  said  circuit  court  were  divided  in  opinion,  and 
which  were  certified  to  this  Court  for  its  opinion;  and  was 
argued  by  counsel ;  on  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  Court,  that  it  be  certified  to  the  said 

(o)  See  Ream  en  DtitenU,  160,  &c. 
[»)  1  Mmtf.  Bep.  IS8.    3  Call.  Sep.  130. 
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circuit  court  of  tbe  United  States  for  the  district  of  Rhode 
Island,  th^t  the  plaintiff  and  those  under  whom  he  claims 
ihe  estate  in  controversy,  are  heirs  at  law  of  Marj  C.  Gard- 
ner fhe  intestate,  and,  as  such  heirs,  are  by  the  statute  of  de- 
scents of  Rhode  Island  of  (A.  D.  1822),  eighteen  hundred 
and,  twenty-tivo,  entitled  to  the  same  estate  upon  the  facts 
agreed  in  the  case,  and  that  judgment  ought  to  be  given  for 
the  plaintiff  in  this  cause; all  which  is  ordered  to  be  certified 
to  the  said  circuit  court. 


SUPREME  COURT. 


HicAJAH  T.  WiLLum,  PtAtNTirF  ra  brkok  v*.  The  Bank  of 
THE  United  States,  Defendant  in  kbiok. 

AclioD  igiiDsl  the  indonet  on  a  pniininoij  note. 

Hb  notaiy  public,  ifter  Ihe  nota  beome  due,  called  at  tha  haiue  or  thalBdnMi 
who  leiidad  in  Iha  city  of  Cineianiti,  which  he  bund  ibut  up,  and  Oh  door 
locked  ;  and  on  inquiry  of  the  nearest  lerideDt,  be  wai  forannsd  (hat  lh«  in- 
doner  and  fimil;  had  led  town  on  a  vliit ;  whettier  fer  a  daj,  week,  oi  monlhi 
be  did  not  know  nor  did  he  Inquire.  Ha  made  un  af  no  TuilheT  dfllganea  U> 
ucerlaln  where  the  iadoner  had  gons,  or  whelhei  he  had  lert  any  peraon  in 
town  to  attend  to  hU  buslnes).  He  left  a  notice  ■!  Ihe  houie  ora  penoa  ad- 
joining, with  a  requeit  ID  hind  it  to  the  iadoner  when  he  ahonld  return.  BaU, 
that  thli  wia  auffieient  dillj(enee  on  the  part  of  the  holder*  of  tha  note,  M 
ebaiga  tha  IndDraer.    [lOD] 

The  .general  rule  of  law  applicable  to  thiaaubject,  has  long  hoen  aatUedj  that  to 
enable  the  holder  of  ■  bitl  of  exchange  or  promlHory  note,  to  cht^  Ihe  In- 
donar,  it  is  ineumbeDt  oa  him  to  prove  that  limelr  notice  of  the  diihonoui  of 
IhebiU.orof  IhenoD-paytnent  of  tha  oolcwugiTen  to  theindoraer;  orif  thia 
could  not  be  done,  he  miul  eicuse  the  omluion  by  ihowing  that  due  dlU' 
geoce  had  been  uted  to  give  nieh  notice.     [101] 

If  Ihe  parde*  reaiJe  In  the  nme  city  or  town,  the  Indoraer  muit  be  pacaonally 
notified  of  tha  diahonour  of  the  bill  or  note  ;  ellhec  rerbally,  or  In  wilting  ;  or  a 
written  notice  muat  be  lelt  at  hia  dwelling  houae  or  place  of  buaitiui.  Either 
mode  if  auffieient,  but  one  or  other  muit  be  abaerred,  unleis  it  ia  prevented 
by  Ihe  act  of  iba  party  entitled  to  the  notice.     [101] 

If  a  party  to  a  contraet,  who  ia  entitled  to  the  benelil  of  a  condition,  upon  (ha 
perforaiBDce  of  which  hia  reaponilbUily  Is  to  ariae,  dispense  with  It,  or,  by  any 
•el  of  his  own,  prereot  Ihe  performance  ;  the  oppoaile  party  is  eieaaed  from 
proving  a  atilct  compliance  with  Ihe  condlliona.  Thus,  if  the  precedeat  act  Is 
to  be  perfoimed  al  a  certain  time  or  place,  and  a  strict  peifonnance  of  It  la  pre- 
vented by  the  abaence  of  the  parly  who  haa  a  right  to  claim  it;  Ihe  law  will 
rK>l  peiinit  him  to  aet  up  the  non-perrormaDce  of  the  coaditlon  u  a  bar  to  Ihe 
responsibility  which  hIa  part  of  the  contract  had  imposed  upon  him.     [102] 

The  balder  of  a  bill  or  promisigiy  note,  in  order  lo  entitle  himaelf  to  call  upon 
the  drawer  or  indoner,  must  give  notice  of  its  dishonour  to  the  parly  whom  be 
means  to  charge.  But  if,  when  the  notice  should  be  given,  Ihe  party  entitled 
to  it  ahould  be  abaeot  from  Ihe  alile,  and  has  left  no  known  agent  la  receive 
it;  Ifheabacond.or  has  no  place  of  residence  which  reasonable  diligenea  used 
by  the  holder  can  enable  him  to  diacover,  Ihe  law  dispenses  with  Ihe  necestily 
of  giving  regular  notice.      [102] 

Where  the  parties  reaide  in  [he  same  city  or  town,  Ihe  notice  should  be  given  at 
the  dwelling  houae,  or  place  of  bualness,  and  the  dutj  of  the  holder  doe*  not 
require  him  to  give  the  notice  at  any  other  place.     [102] 

The  Court  lefuaed  to  heu  a  re-argumenl  upon  a  point  decided  in  the  case  of  Ful- 
leitou  el  al,  VI.  The  Bank  of  Ihe  United  States,  1  Pttert,  612,  that  the  act 
of  Ihe  legislature  of  Ohio,  relative  to  proceedings  against  parties  to  pioiuisaoiy 
Doles,  had  been  well  adopted  as  a  rule  of  practice  in  the  cDurbi  nf  Ihe  Uailed 
States  for  (he  slate  of  Ohio.    [IO(i] 


JANUARY  TERM  1829.  97 

[  Williamfl  «t.  Tbe  Bank  of  the  United  Stetef.] 

THIS  was  a  writ  of  error  to  the  circuit  court  of  Ohio;  in 
which  court,  the  bank  of  the  United  States  has  instituted  a 
](Ani  action^  under  the  authority  of  the  act  of  assembly  of 
the  state  of  Ohio,  passed  18th  February  1820,  entitled  ''an 
act  to  regulate  judicial  proceedings  where  banks  and  bankers 
are  parties,  &c. ;  and  by  the  provisions  of  which,  the  plain- 
tiff may  make  the  drawer  and  indorsers  of  a  note  or  bill  of 
exchange,  joint  defmdantB  in  the  same  action.  Thus  the 
suit  was  against  the  defendant  and  two  others ;  and  the  de- 
claration contained  a  common  count  for  money  lent  against 
all  the  defendants. 

T-he  pleas  were  non-assumpsit ;  and  on  the  trial  of  the  cause, 
two  several  promissory  notes  drawn  by  J.  Embree,  endorsed 
by  D.  Embree  and  Williams  the  defendant,  in  blank,  were 
offered  in  evidence  by  the  bank.  On  the  subject  of  notice, 
the  bank  then  gave  the  following  parol  evidence,  which  was 
the  only  proof  offered,  to  wit :  "  that  the  notary  public,  after 
the  protest  of  the  note,  and  the  expiration  of  the  usual  days 
of  grace,  called  at  the  house  of  the  defendant  (Williams), 
who  lived  in  the  city  of  Cincinnati.  He  found  it  shut  up, 
and  the  door  locked  ;  and  on  inquiry  of  the  nearest  resident, 
he  was  informed,  that  the  defendant  and  family  had  left 
town  on  a  visit,  whether  for  a  day,  or  week,  or  month,  he 
did  not  know,  nor  did  he  inquire.  He  made  use  of  no  fur- 
ther diligence  to  ascertain  where  said  Williams  bad  gone, 
or  whether  he  had  left  any  person  in  town  to  attend  to  his 
business.  The  witness  left  a  notice  at  the  house  of  a  person 
adjoining,  with  a  request  to  hand  it  to  the  defendant,  when 
he  should  return."  The  counsel  for  Williams  submitted  to 
tbe  court,  whether  the  above  facts  were  sufficient  evidence 
of  legal  notice  to  charge  the  indorser,  and  to  entitle  the 
plaintiff  to  judgment.  The  court  decided  that  the  evidence 
offered  was  conclMve  against  tfie  indorser ;  to  which  deci* 
sion  a  bill  of  exceptions  was  tendered  and  sealed,  and  judg- 
ment was  then  rendered  for  the  bank,  against  Williams  for 
$12,202  88. 

The  cause  was  argued  by  Mr  J.  C.  Wright  for  the  plain- 
tiff in  error,  and  by  Mr  Sergeant  for  the  defendants. 

Vol.  II.— X 
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Mr  Wright  maintained, 

1.  That  thit  court  erred  in  determining  tliat  the  evidence 
of  notice  was  sufficient  to  charge  ao  indorser,  and  concltt- 
five  against  him. 

2.  That  the  suit  below  was  jointly  against  several  personi, 
and  the  ^ause  of  action  was  for  uveral  undertakings,  upon 
which  there  could  not  be  a^'otnf  liability. 

This  Court  having  decided  at  the  last  term  io  the  case  of 
Fullerlon  and  others  v*.  The  Bank  of  the  United  States,  I 
Petert'a  Rep.  604,  that  the  act  of  the  legislature  of  Ohio, 
which  authorised  this  proceeding,  was  in  force  iathe  circuit 
court  of  the  United  States ;  Mr  Wright  declined  arguing  the 
second  point,  unless  the  Court  should  be  desirous  of  hearing 
a  re-argument  upon  the  question.  Upon  the  first  point,  he 
contended  that  the  holder  of  a  note  is  bound  to  give  per- 
sonal notice  of  non-payment  to  the  indorser ;  or  to  see  that 
it  reaches  his  dwelling,  or  place  of  business,  if  he  has  one. 
10  Johfu.  Rep.  490.  11  Johtu.  231.  The  contract  of  an 
indorser  is  contingent ;  it  is  that  he  will  pay  the  note  on  the 
default  of  the  drawer;  and  the  court  cannot  change  the  na- 
ture of  his  obligation.  Notice  must  be  given  and  proved, 
or  facts  must  be  proved  which  will  enable  a  jury  to  presume 
notice. 

In  this  case  the  &cts  do  not  establish  any  thing  equivalent 
to  notice.  The  defendant  was  a  resident  in  the  city  of  Cin- 
cinnati, and  had  a  right  to  personal  notice  at  his  dwelling 
house.  The  notary  called  at  the  house,  and' not  finding  the 
defendant  at  home,  but  finding  Ihe  house  shut,  perhaps  only 
for  an  hour,  he  leil  the  notice  with  a  person  who  was  not 
called  upon  to  deliver  it,  and  who,  it  is  to  be  presumed, 
never  did  deliver  it  to  the  plaintiff  in  error.  The  notary  did 
not  do  what  would  have  been  an  equivalent  act,  put  the  no- 
tice in  the  post  office.    2  Johne.  275.     * 

The  law  may  require  a  merchant  to  keep  his  counting 
house  open  during  the  hours  of  business ;  but  it  docs  not  fol- 
low, that  a  person  must  keep  his  house  open  during  all  the 
hours  of  day-light,  and  in  his  absence  a  person  to  be  always 
in  the  house.  The  testimony  in  this  case  ftlls  short  of  the 
requisiles  of  the  law,  and  authorises  a  presumption  in  favour 


JANUARY  TERM  1829.  99 

4 WUUtmt  v$.  Tbe  Btnk  of  tlM  United  SlttM.] 

of  the  claims  of  the  plaintiff  in  error.  While  it  iv  fair  and 
proper  to  draw  such  an  inference,  it  is  not  so  to  infer  facts 
which  should  have  been  proved,  from  other  &cts  which  are 
in  evidence.  The  court  should  have  left  the  facts  to  the 
juif,  and  their  inference  from  the  proof  given  by  the  bank 
was  error. 

■ 

Mr.  Sergeant  for  the  defendants. 

There  are  four  cases  depending  in  this  Court  upon  the 
question  of  notice;  and  the  decisions  of  the  circuit  court  were 
given  in  them  all  before  the  case  of  the  Bank  of  Columbia 
V9,  Lawrence,  1  Peter 9^  578. 

This  case  was  decided  by  the  circuit  court  without  the  in- 
tervention of  a  jury,  the  facts  having  been  submitted  to  the* 
court.     It  cannot  therefore  be  objected  that  the  facts  were 
withdrawn  from  the  jury. 

The  evidence  given  by  the  plaintiffs  below  was  affirma- 
tive and  positive  proof  of  due  diligence ;  and  what  is  due 
diligence  is  a  question  of  law,  and  was  properly  decided  by 
tbe  court.  Tindall  f>a.  Brown,  I  T.  R.  167.  Chitty,  290,  n.  1. 

Il  is  not  necessary  that  the  notice  of  the  default  of  the 
drawer,  which  the  indorser  has  a  right  to  require,  shall  be  in 
writing.  The  obligation  is  to  call  at  the  dwelling  house  of 
the  indorser,  or  at  his  place  of  business,  and  if  he  has  left 
no  one  there  to  attend  to  his  affairs,  it  is  his  loss,  and  the 
holder  of  the  bill  or  note  has  done  his  duty,  and  all  that  the 
law  requires.  Goldsmith  vs.  Bland,  cited  in  Bailey  on  BUhj 
(4<A  Land,  ed.)  224,  5.  1  Mauk  ^  Selwyn,  545.  ChUty  on 
BUb,  {Am.  ed.)  284,  5.  noie  a.  Id.  276 ;  cases  in  note  1 .  288. 

The  difference  between  the  requisites  for  legal  notice  at 
the  place  of  business  and  dwelling  house  is,  that  if  notice  is 
given  at  the  former,  it  must  be  in  the  hours  of  business ;  but 
the  dwelling  house  being  the  place  of  permanent  abode,  the 
notice  may  be  given  at  any  hour  of  the  day. 

In  this  case  it  is  denied  that  what  ought  to  have  been 
done  was  done.  The  rule  of  the  commercial  law  is,  that 
you  shall  come  as  near  to  what  is  required  as  you  can ;  and 
if  the  party  has  put  it  out  of  your  power  to  do  more,  you 
have  done  sufficient.  Here  the  indorser  having  left  his  house 
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shut  up,  and  not  having  left  an  agent  to  attend  to  his  busi- 
ncfls;  shall  not  be  permitted  to  avail  himself  of  his  own  neg- 
lect, but  must  take  the  conRequences  of  the  same. 

Mr  Justice  Washinoton  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  assumpsit,  brought  in  the  circuit 
court  of  Ohio  by  the  president,  directors,  and  company  of 
the  Bank  of  the  United  States,  against  J.  Embree  the  maker, 
and  D.  Embree  and  M.  T.  Williams,  the  indorsers  of  two 
several  promissory  notes.  The  only  count  in  the  declaration 
is  for  money  lent  and  advanced  by  the  plaintiffs  to  the  de- 
fendants. 

Upon  the  plea  of  the  general  issue,  the  case,  at  the  trial, 
was,  by  consent  of  the  parties,  submitted  to  the  court ;  and 
the  above  notes  were  given  in  evidence  by  the  plaintiffs,  in 
support  of  the  action.  The  court  gave  judgment  against 
the  defendants,  and  ordered  it  to  be  certified,  in  pufsuance 
of  the  statute  of  Ohio,  that  it  appealed  to  the  satisfaction  of 
the  court,  that  J.  Embree  had  signed  the  notes  on  which  the 
suit  was  brought  as  principal,  and  P.  Embree  end  M.  T. 
Williams  as  sureties. 

At  the  trial  of  the  cause  thus  submitted  to  the  court,  the 
plaintiffs  having  proved  the  demand,  and  the  hand  writing 
of  the  indorsers  of  the  notes,  offered  the  following  evidence 
of  the  notice  to  the  defendant  Williams,  viz.  "  that  the  nota- 
ry public,  after  the  protest  of  the  notes,  and  the  eipiralion 
of  the  usual  days  of  grace,  called  at  the  house  of  the  defen- 
dant Williams,  who  resided  in  the  city  of  Cincinnati,  which 
he  found  shut  up,  and  the  door  locked,  and  on  inquiry  of  the 
nearest  resident,  he  was  informed  that  the  said  Williams  and 
family  had  left  town  on  a  visit,  whether  for  a  day,  week,  or 
month,  he  did  not  know,  nor  did  he  inquire.  He  made  use 
of  no  further  diligence  to  ascertain  where  Mr  Williams  had 
gone, or  whetherhe  had  left  any  person  in  town  loaltendlo  bis 
business.  The  witness  left  a  notice  at  the  house  of  a  per- 
son adjoining,  with  a  request  to  hand  it  to  the  defendaot 
when  he  should  return." 

The  court  being  of  opinion  that  this  evidence  was  conclu- 
sive of  legal  notice  to  charge  Williams,  his  counsel  took  a 
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bill  of  exceptions,  and  the  cause  is  now  for  judgment  before 
this  Court  upon  a  writ  of  error. 

The  only  question  which  this  bill  of  exception  presents  ia, 
whether  due  diligence  was  used  by  the  defendants  in  error, 
to  give  notice  to  the  indorser  of  the  non-payment  of  these 
notes  by  the  maker  of  them  9 

The  general  rule  of  law  applicable  to  the  subject  has  long 
been  settled ;  that,  to  enable  the  holder  of  a  bill  of  exchange, 
or  promissory  note  to  charge  Ihc  indorser,  it  is  incumbent 
on  him  to  prove  that  timely  notice  of  the  dishonour  of  the 
bill,  or  of  the  non-payment  of  the  note  was  given  to  the  in- 
dorser, or  if  this  could  not  be  done,  'he  must  excuse  the 
omission  by  showing  that  duef  diligence  had  been  used  to 
give  such  notice. 

If  the  parties  reside  in  the  same  city  or  town,  the  indorser 
mast  be  personally  noticed  of  the  dishonor  of  the  bill  or 
note,  either  verbally  or  in  writing ;  or  a  written  notice  must 
be  left  at  his  dwelling  house  or  place  of  business.  Either 
mode  is  sufficient,  but  one  «or  the  other  must  be  observed 
onlAs  it  is  prevented  by  the  act  of  the  party  entitled  to  the 
notice. 

%  In  the  case  now  under  consideration,  the  banking-house 
of  the  defendants  in  error,  and  the  dwelling  house  of  the 
plaintiff  were  located  in  the  same  city.  The  notary  called 
at  the  plaintiff's  house,  which  he  found  shut  up,  and  the  door 
locked.  Upon  inquiry  of  the  nearest  resident,  he  was  informed 
that  the  defendant  with  his  family  had  left  town  on  a  visit, 
but  for  how  long  a  period  was  unknown  to  this  person ;  no 
farther  attempt  was  made  to  ascertain  where  the  plaintiff  in 
error  was  gone,  or  whether  he  had  left  any  person  in  town 
to  attend  to  his  business.  The  question  to  be  decided  is, 
whether  under  these  circumstances  the  defendants  are  ex^ 
cased  for  not  having  given  the  notice  which  the  law  re- 
^  quires  9 

%  In  the  case  of  Goldsmith  and  Bland,  Bayley  on  BiUs,  224^ 
note,  it  was  decided  that  it  was  sufficient  to  send  a  verbal 
notice  to  the  defendant's  counting  house,  and  if  no  person 
be  there  in  the  ordinary  hours  of  business  to  receive  it,  it  is 
not  necessary,  to  leave  or  send  a  written  one.    The  princi- 
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file  of  this  decision  is,  ihat  the  counting  house  of  the  defen- 
dent  is  the  place  in  which  the  holder  was  entitled,  during 
the  regular  hours  of  businesB,  to  look  for  the  peraon  for 
whom  the  notice  was  intended,  or  for  some  person  authorised 
by  him  to  receive  it;  and  that  the  omission  to  give  it,  was 
occasioned,  not  by  the  want  of  due  diligence  in  the  holder, 
but  by  the  fault  of  the  parly  who  claimed  a  right  to  receive  it. 

The  principle  here  stated  is  not  peculiar  to  this  class  of 
contracts.  If  a  party  to  a  contract  who  it  entitled  to  the 
benefit  of  a  condition,  upon  the  performance  of  which  Ms 
responsibility  is  to  arise,  dispense  with,  or  by  any  act  of  his 
own  prevent  the  performance,  the  opposite  party  is  excused 
from  proving  a  strict  compliance  with  the  condition. 

Thus,  if  the  precedent  act  is  to  be  performed  at  a  certain 
time  or  place,  and  a  strict  performance  of  it  is  prevented  by 
the  absence  of  the  party  who  has  a  right  to  claim  it ;  the  law 
will  not  permit  him  to  set  up  the  non-performance  of  the 
condition  as  a  bar  to  the  responsibility  which  his  part  of  the 
contract  had  imposed  upon  him.' 

The  application  of  this  general  principle  of  law  to'  the 
subject  before  us,  may  be  illustrated  by  other  cases  than  the 
one  immediately  under  consideration.  The  holder  of  a  bilf 
or  promissory  note,  in  order  to  entitle  himself  to  call  upon 
the  drawer  or  iodorser,  must  give  notice  of  its  dishonour  to 
to  the  party  whom  he  means  to  charge.  But  if,  when  the 
notice  shoiild  be  given,  the  party  entitled  to  it  be  absent 
from  the  state,  and  has  lef\  no  known  agent  to  receive  it ;  if 
he  abscond,  or  has  no  place  of  residence  which  reasonable 
diligence  used  by  the  holder  can  enable  him  to  discover;  the 
law  dispenses  "with  the  necessity  of  giving  regular  notice. 

So  where  the  parties,  as  in  this  case,  reside  in  the  same 
city  or  town,  the  notice  should  be  given  at  the  dwelling 
house  or  place  of  business,  of  the  party  entitled  to  clahn 
it;  and  the  duty  of  the  holder  does  not  require  of  him  to  give  , 
the  notice  at  any  other  place.  If  the  giving  of  the  notice  nm 
either'of  these  places  be  prevented  by  the  act  of  the  perty 
entitled  to  receive  it,  the  performance  of  the  condition  is 
excused. 

In  this  case,  the  notary  called  at  the  dwelling  honse  of 
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thjB  iniSorser,  at  the  regular  time,  and  at  a  seasonable  hour, 
for  aught  that  appears,  to  serve  the  notice,  and  found  the 
house  shut  up,  the  doors  locked,  and  the  family  absent  from 
town  upon  a  visit  of  unknown  duration  to  the  agent  of  the 
bank,  or  to  his  informer.  What  was  he  to  do  ?  He  was 
not  bound  to  call  a  secpnd  time,  nor  was  he  under  any  obli- 
gation to  leave  a  written  notice ;  even  if  he  could  have  found 
an  entrance  into  the  house. 

But  it  is  insisted  that  the  defendants  in  error  were  bound 
under  the  circumstances  of  this  case,  to  give  notice  t«  the 
plaintiff  through  the  channel  of  the. post  office;  and  QJle  case 
of  Ogden  vs.  Cowley,  2  Johns.  Rep.  274,  is  relied  upon  in 
support  of  this  position. 

lb  that  case,  the  notary  called  at  the  houses  of  the  indors- 
er,  and  of  his  deceased  partner,  for  the  purpose  of  giving  them 
notice  of  the  non-payment  of  the  note,  but  found  their  house 
locked  up,  and  on  inquiring  at  the  next  door,  was  told  that 
they  were  gone  out  of  town.  On  the  same  day,  the  notary 
put  a  letter  into  the  post  office  in  the  city  of  New  York,  ad^ 
dressed  to  the  defendant  and  his  partner,  informing  them  of 
the  non-payment  of  the  note,  and  that  they  were  looked  to 
for  payment.  It  appeared  that  at  that  time  the  yellow  fever 
prevailed  in  the  city.  The  court  decided  that  all  proper 
steps  were  taken  to  communicate  the  requisite  notice  to  the 
indorser,  and  that  the  notice  was,  of  course,  sufficient. 

It  may  be  remarked  upon  this  case,  that  the  absence  of 
the  indorsers  from  their  houses  was  probably  the  consequence 
of  a  temporary  removal  from  the  city,  on  account  of  the  pre- 
vailing sickness,  and  that  the  case  does  not  inform  us  whe- 
ther the  place  to  which  they  had  removed  was  known  to  the 
notary.  We  are  not  prepared  to  say,  that  in  such  a  case, 
the  parties  entitled  to  notice  were  bound  to  be  at  their  dwel- 
ling houses,  or  to  have  any  person  there  at  the  time  the  no- 
tary called  to  receive  notice,  and  consequently  that  their 
absence,  and  the  closing  of  their  bouses  ought  to  have  ex- 
cused the  holder  from  taking  other  steps  to  communicate 
notice  to  them.  But  laying  these  circumstances  out  of  the 
case,  the  court  decided  no  more  than  that  the  steps  taken 
to  give  notice,  were  sufficient  in  point  of  law  for  that  pur- 
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poae ;  and  it  is  not  to  be  doubted  but  tbat.  they  were  so.  They 
do  not  decide  that,  in  a  case  freed  from  tho  circumstance! 
before  noticed,  it  wa«  necessary  that  notice  to  the  indorsers 
should  have  been  given  through  the  post  office. 

In  the  case  of  Croaae  vs.  Smith,  1  MauU  fy  Selto.  545,  the 
cashier  called  at  the  counting-house  of  the  drawer,  for  the 
purpose  of  giving  him  notice  of  the  dishonour  of  the  bill.  He 
found  the  outward  door  open,  but  the  inner  locked.  The 
(ashier  knocked,  and  mode  noise  enough  to  have  been  hea^d, 
if  any  body  had  been  within.  After  waiting  a  few  minutes, 
and  no  person  appearing,  he  left  the  house,  and  took  no  fur- 
ther legal  step  to  give  the  notice.  It  was  insisted,  in  oppo- 
sition to  the  sufKciency  of  the  notice,  that  a  notice  in  writ- 
ing, left  at  the  counting-house,  or  put  into  the  post  office  was 
necessary.  The  answer  given  by  the  court  was,  that  the  law 
did  not  require  either  mode  to  be  pursued.  "  Putting  a  let- 
ter in  the  post,"  says  lord  EUenborough,  "  is  only  one  mode 
of  giving  notice;  but  where  both  parties  are  residing  in  the 
shme  post  town,  sending  a  clerk  is  a  more  regular  and  less 
exceptionable  mode."  The  decision  in  this  case,  as  to  the 
sufficiency  of  the  notice,  was  the  same  as  that  given  in  the 
case  of  Goldsmith  vs.  Bland,  before  referred  to. 

The  case  of  Ireland  va.  Kip,  10  Johns.  Rep.  400.  and  1 1 
Johns.  231,  was  much  pressed  upon  the  Court  in  the  argu- 
ment of  the  present  cause,  by  the  counsel  for  the  plaintiff 
in  error.  We  have  examined  that  case  with  great  attention 
and  respect,  but  have  not  been  able  (o  view  it  in  the  same 
light  as  it  seemed  to  have  struck  the  learned  counsel.  The 
place  of  residence  of  the  defendant,  the  indoraer,  was  three 
and  a  half  miles  from  the  post  office,  within  the  limits  of  the 
city  of  New  York,  but  without  the  compact  part  of  the  city,  and 
without  the  district  of  any  letter  carrier.  The  case  does  not 
state  that  the  indorser  had  any  counting-houseg  or  place  of 
business  in  the  city,  at  which  the  notice  could  have  been  left. 
The  only  notice  given  to  the  defendant  was  a  written  one, 
put  into  the  post  office  in  the  city  of  New  York,  directed  to 
the  defendant,  and  stating  that  the  note  bad  not  been  paid. 
The  place  of  the  defendant's  residence  was  known  to  Ihe 
clerk  of  Ihe  notary,  who  put  the  written  notice  to  the  defen* 
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dant  into  the  post  office.  The  only  question  decided  by  the 
coort  was,  that  under  the  circumstances  of  that  case,  the 
holder  of  the  note  was  bound  to  give  personal  Tiotice  to  the 
defendant,  or  to  see  that  the  notice  reached  his  dwelling 
bouse;  and  that  merely  putting  the  notice  into  the  post  office 
was  not  sufficient. 

Upon  a  second  trial  of  the  cause,  it  appeared  in  evi- 
dence, that  the  defendant  had  given  directions  to  the  letter 
carriers  of  the  post  office,  to  leave  all  letters  that  came  to  the 
post  office  for  him,  at  a  bouse  in  Frankfort  street,  in  the  city 
of  New  York;  that  the  letter  carriers  called  at  the  post  of- 
fice three  or  four  times  every  day,  and  took  out  and  deliver- 
ed all  letters  left  there ;  and  that  the  defendant  usually  called 
or  sent  every  day  for  his  letters  to  the  house  in  Frankfort 
street. 

The  learned  judge  who  delivered  the  opinion  of  the  court 
stated;  that,  admitting  a  service  of  the  notice  at  the  house 
in  Frankfort  street  would  have  been  good  and  equivalent*  to 
a  service  at  the  defendant's  dwelling  or  counting-house; 
itill,  the  delivery  of  the  notice  at  the  post  office,  unaccom- 
panied with  proof  that  it  was  actually  delivered  at  the  house, 
was  not  notice.  He  adds,  that  '*  the  invariable  rule  with  us 
is,  that  when  the  parties  reside  in  the  same  city  or  place, 
notice  of  the  dishonour  of  bills  or  notes  must  be  personal, 
or  something  tantamount:  such  as  leaving  it  at  the  dwell- 
ing house  or  place  of  business  of  the  party,  if  absent."  Now 
it  is  apparent,  that  the  question  which  arises  in  the  case 
ander  consideration,  was  not,  and  could  not  be  decided  in 
the  case  just  referred  to.  The  objection  to  the  notice  in 
the  latter  case  was,  that  it  ought  to  have  been  given  at  the 
dwelling  house  of  the  defendant,  and  could  not  be  given 
through  the  post  office,  unless  it  also  appeared  that  the  no- 
tice so  given  reached  the  dwelling  house,  or  the  house  in 
Frankfort  street.  No  attempt  was  made  to  give  the  notice 
in  the  former  mode,  as  was  done  in  this  case ;  and  the  latter 
mode,  so  far  from  being  codsidered  as  tantamount  to  the 
former,  or  as  being  necessary  in  order  to  excuse  the  want 
of  personal  notice,  is  declared  throughout  to  be  insufficient 
without  further  proof. 
Vol.  II.. 
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AmuBAX  VsTVABue  AND  Geosoe  M'Donald,  Afpeiaants  Of. 
The  Peesidbnt,  Directors  Aia>  Cokpany  op  the  BAini  or 
THE  United  States,  Appellees. 

The  Coart  set  aside  a  cooTeyinca  which  hid  been  made  to  defeat  the  claims  of 
creditors. 

In  proceedings  to  set  aside  a  conTcyance  of  real  estate,  made  in  frand  of  the 
riglhts  of  credltofs,  it  b  not  necessary  to  make  a  mortgagee  of  the  estate  ■ 
party;  his  rights  under  the  mortgage  not  being  brought  into  question.    [112] 

APPEIAL  from  the  circuit  court  of  the  United  States  for 
the  district  of  Kentucky. 

The  appellees,  at  the  May  term  1822  of  the  circuit  court 
for  the  district  of  Kentucky,  obtained  a  decree  against  Yen- 
able  and  others,  for  the  sum  of  $4,700  with  interest  and 
costs ;  upon  which  execution  was  issued,  and  levied  by  the 
marshal  upon  367  acres  of  land  and  sundry  slaves  and  other 
property,  named  in  the  return,  dated  September  2,  1822, 
shown,  as  the  marshal  says,  *'  as  the  property  of  Abraham 
Venable,  and  not  sold  for  the  want  of  time." 

On  the  26th  of  November  1822,  the  appellees  exhibited 
their  bill,  in  which,  after  giving  a  history  of  their  case,  and 
stating  the  facts  of  the  levy  on  the  property  of  Venable  as 
above;  they  charge,  that  on  the  9th  day  of  February  1822, 
the  said  Venable  executed  two  several  deeds,  whereby  he 
conveyed  all  the  land,  slaves  and  effects,  which  belonged 
to  him  to  George  M'Donald,  who  is  made  defendant :  that 
"  the  said  deeds  are  fraudulent,  intended  to  defraud  the 
creditors  of  the  said  Venable,  particularly  the  complainants, 
and  were  executed  without  any  valuable  or  legal  considera- 
tion passing  between  the  parties,  with  that  fraudulent  pur- 
pose and  intent,"  &c.  &c.  The  complainants  pray  that  the 
said  estate  and  property  be  decreed  to  be  sold  to  discharge 
the  debt  aforesaid;  for  an  injunction;  and  for  general  relief. 

The  defendant,  M'Donald,  by  his  answer  admits,  that  he 
claims  the  property  as  his  own,  by  virtue  of  a  contract,  and 
the  conveyances  which  arc  referred  to ;  and  also  in  virtue 
of  a  mortgage  executed  long  anterior  to  the  decree  ogainst 
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Vensble,  by  said  Venable  to  hion  and  George  Norten ;  in 
order  to  indemnify  them  fot  their  joint  liabiiity,  u  the  se- 
curity of  VeDable  in  two  bonds,  the  one  as  the  adminw- 
trator  of  the  estnte  of  George  Adams,  and  also  as  the  secu- 
rity for  said  Venable  as  the  guardian  of  the  infant  bein  of 
said  Adams ;  states  the  probable  extent  of  that  liability ;  and 
denies  all  fraud  or  intention  of  fraud. 

The  evidence  and  proceedings,  and  other  matters  in  the 
case,  are  stated  more  at  large  in  the  opinion  of  the  Court. 

The  court  below,  by  decree,  declared  the  conveyance  to 
M'Dooald  fraudulent  and  void,  and  directed  the  sale  of 
the  estate,  under  the  execution ;  subject  hoivwer  to  the 
mortgage  executed  by  the  defendant  Venable  to  tie  d»- 
fendant  George  JiTDonald  and  George  JVorten,  daied  the 
22d  May  1 820,  which  deed  of  mortgage  is  not  in  any  man- 
ner to  be  affected  by  said  decree. 

The  defendants  below  proseouted  this  appeal,  and  claim- 
ed to  reverse  the  same  on  the  ground : 

1.  That  the  court  erred  in  the  decree,  in  annulling  the 
deeds  of  Abraham  Venable  to  George  M'Donald. 

2.  The  court  ought  not  to  have  directed  a  sale  of  the 
real  and  personal  estate,  conveyed  by  Abraham  Venable  to 
George  M'Donald  and  George  Norten,  and  in  their  poeta- 
sion;  until  the  mortgage  was  satisfied,  or  the  condition  it 
contained  was  performed. 

3.  Want  of  parties.  No  decree  should  have  been  pro- 
nounced by  which  the  interest  of  George  Norten  in  the 
mortgaged  premises  could  be  atTected,  as  he  was  not  before 
the  court. 

The  case  was  argued  for  the  appellants  by  Mr  Wickliffe, 
and  by  Mr  Sergeant  for  the  appellees. 

Mr  Wickliffe  contended,  that  upon  the  evidence  in  the 
cause,  it  was  manifest  that  the  liabilities  of  M'Donald  for 
Venable,  were  sufficiently  great  to  authorise  the  transfer  to 
bim  of  the  whole  property  conveyed  by  the  deeds  for  His 
protection.  The  extent  and  effect  of  the  mortgage  could 
not  be  ascertained  until  the  settlement  of  the  accounts  of 
Venable,  as  guardian  of  the  children  of  Adams ;  and  there- 
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fore,  the  amount  of  M'Donald's  liabilities  as  the  surety  of 
the  guardian,  were  undetermined  and  must  remain  so  until 
that  event. 

Guardians  are  appointed  by  the  county  courts  of  Ken- 
tucky, under  the  authority  of  the  first  section  of  the  act  of 
1797,  1  lAttellj  673 ;  and  the  court  are  required  '<  to  take 
good  security  of  all  guardians  by  them  appointed."  The 
act  of  1809,  4  LUtellj  125,  directs  these  bonds  to  be  taken 
in  the  name  of  the  commonwealth ;  and  he  contended  that 
the  responsibility  of  the  security  was  beyond  the  penalty  in 
the  bond,  and  to  the  whole  extent  of  the  estate  which  might 
come  into  the  hands  of  the  guardian.  By  an  action  of 
^*  covenant"  on  the  obligation,  the  liability  of  the  surety 
might  be  so  extended ;  when,  if  '<  debt"  was  brought  the  pe- 
nalty in  the  bond  would  limit  it. 

2.  If  the  decree  of  the  court  had  gone  no  further  than  to 
vacate  the  deed  alleged  to  be  fraudulent,  the  proceeding 
might  have  been  sustained.  It  was  no  matter  who  had  the 
equity  of  redemption  of  the  estate,  but  the  possession  of  the 
estate  was  important,  and  this  should  not  have  been  touched. 
A  creditor  may  protect  himself  by  the  purchase  of  property, 
which  he  knows  is  about  to  be  sold  under  an  execution. 

3.  The  decree  of  the  court,  if  carried  into  effect,  will 
take  the  possession  of  the  estate  from  George  Norten,  who 
was  not  a  party  to  the  proceedings. 

Mr  Sergeant,  for  the  appellees,  went  into  a  full  examina- 
tion of  the  facts  of  the  case  as  admitted  by  the  appellant 
Venable ;  and  shown,  by  the  evidence,  to  establish  fraud. 

He  denied  that,  upon  the  evidence,  the  responsibilities 
of  M'Donald  exceeded  the  amount  of  the  mortgage  executed 
to  him  and  Norten ;  and  claimed,  that  by  a  reference  to  the 
accounts  and  documents  exhibiting  the  amount  of  the 
estate  which  came,  or  could  come  into  the  hands  of  Venable 
as  guardian  of  the  children  of  Adams,  it  would  manifestly 
appear  that  the  protection  of  the  surety  was,  under  that 
mortgage,  complete. 

No  decision  had  been  produced  to  show  that  the  liability  of 
the  surety  for  a  guardian  goes  beyond  the  penalty  of  the 
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K)nd;  and  it  is  contrary  to  every  principle  of  law,  that  such 
ihould  be  the  fact.  A  careful  examination  of  the  acts  of 
the  assembly  of  Kentucky,  will  make  it  evident  that  such  a 
liability  does  not  exist. 

There  was  no  obligation  on  the  appellees  to  make  George 
Norten  a  party.  A  mortgagor  may  convey  the  equity  of 
redemption  without  consulting  the  mortgagee.  In  this  case, 
the  decree  of  the  court  directed  a  sale  of  the  property,  sub* 
jeet  to  the  mortgage ;  and  the  rights  of  Norten  were  not 
affected  by  this  proceeding.  The  whole  purpose  of  the  bill 
of  the  appellees  was  to  set  aside  the  conveyances  to  M'Do* 
nald,  and  the  decree  goes  no  further. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  Kentucky  district. 

The  Bank  of  the  United  States,  at  Lexington,  Kentucky, 
on  the  3d  of  July  1819,  discounted  a  note  of  the  same  date 
for  $4700,  signed  by  one  George  Norten,  payable  sixty  days 
after  date,  to  one  Daniel  Halstead  or  order,  and  by  him  in- 
dorsed to  Abraham  Venable,  and  subsequently  and  severally 
indorsed  by  William  Adams  and  Joshua  Norten,  and  by  the 
latter  to  the  bank.  The  note  was  not  paid  at  maturity,  and 
due  diligence  having  been  used  to  obtain  the  amount  from  the 
maker,  according  to  the  local  law;  a  suit  in  equity  was 
brought  in  the  circuit  court  in  November  1821,  against  all 
the  indorsers  (as  is  course  by  the  local  law),  in  which  a  de- 
cree for  principal,  interest  and  costs  was  rendered  in  May 
1822.  An  execution  issued  upon  this  decree  against  the 
parties,  upon  which  a  tract  of  land  of  200  acres,  a  tract  of 
1 1 3  acres,  several  negroes,  and  some  other  personal  property 
of  Venable,  were  levied  on,  but  the  same  were  not  sold ;  the 
former  for  want  of  proper  bidders,  the  latter  on  account  of 
a  claim  set  up  to  the  same,  by  the  defendant,  George 
M'Donald. 

The  present  bill,  after  stating  these  facts,  charges  that  on 
the  9th  of  February  1822,  Venable  made  two  deeds  to 
M'Donald,  by  which  he  conveyed  the  tracts  of  land  and  other 
property  to  M'Donald,  and  that  the  same  deeds  were  colour- 
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able  and  fraudulent;  and  the  prayer  of  the  bill  is  that  the 
deeds  may  be  declared  fraudulent,  and  the  property  may  be 
decreed  to  be  sold ;  and  an  injunction  granted  in  the  mean 
time,  and  for  further  relief. 

The  answers  of  the  defendants,  M'Donald  and  Venable, 
deny  that  the  deeds  of  the  9th  of  February  1822,  were  co- 
lonrable  or  fraudulent,  and  on  the  contrary,  assert  them  to 
hsTe  been  bona  fide,  and  for  a  valuable  consideration.  The 
unrer  of  M'Donald  further  sets  up  a  mortgage  executed  by 
Venable  00  the  22dof  May  1820,  to  him,  M'Donald,  and  one 
George  Norten,  (who  is  not  a  party  to  the  bill),  of  a  tract 
of  land  of  about  245  acres  (part  of  the  land  in  controversy), 
and  of  nine  negroes  (including  those  in  controversy),  to  se- 
eare  them  against  abend  executed  by  them  as  sureties,  with 
Venable  as  principal,  upon  his  appointment  as  guardian  of 
the  infant  children  of  George  Adams  deceased,  whose  mother 
Venable  had  since  married,  she  having  previously  adminis< 
tered  upon  Adams's  estate.  The  guardianship  bond  was  in 
the  penal  sum  of  $4000,  and  upon  the  usual  condition. 

The  cBiab  being  put  at  issue,  upon  the  final  hearing,  the 
court  decreed  the  deeds  of  the  9th  of  February  1822,  to  be 
colourable  and  fraudulent,  and  ordered  the  same  to  be  set 
aside  and  annulled ;  and  that  the  plaintitTs  might  pursue  their 
judgment  and  execution  against  the  real  and  personal  estate 
of  Venable,  as  if  the  said  deeds  had  never  been  made;  sub- 
ject however  to  the  mortgage  aforesaid,  which  waa  not  tn 
my  manner  tohatever  to  be  affected  by  this  decree. 

It  is  upon  an  appeal  taken  by  Venable  and  M'Donald  (o 
this  decree,  that  the  cause  is  now  before  this  Court;  and  in- 
dependently of  the  merits  as  to  the  asserted  fraud,  or  good 
ftJth  of  the  deeds  of  1822,  two  objections  have  been  mode 
by  the  counsel  for  the  appellants. 

The  first  is,  that  the  court  erred  in  directing  a  sale  of  the 
estate  conveyed  to  M'Donald  and  Norten,  until  their  mort- 
gage was  satisfied,  or  the  condition  thereof  performed;  be- 
cause it  had  no  right  to  change,  by  sale  of  the  estate,  the 
rights  or  interests  of  the  mortgagees  under  a  conveyance 
■dnutted  to  be  valid,  unless  by  their  consent.  This  objec- 
tion is  founded  upon  a  misinterpretation  of  the  decree,  which 
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does  not  authorize  any  sale  to  be  made  by  virtue  of  it,  but 
merely  retnoreB  out  of  tlie  way  the  deeds  which  obstructed 
a  sale  at  law  under  the  judgment  and  levy.  The  decree  also 
leaves  the  mortgage  wholly  untouched,  and  consequently  no 
■ale  could  prejudice  the  rights  appertaining  to  it. 

The  next  objection  is,  that  George  Norten,  the  mortgagee, 
is  not  made  a  party  to  the  bill.  But  this  objection  falls  for 
the  same  reason  as  the  preceding.  As  the  mortgage  is  not 
in  any  measure  interfered  with  by  the  decree,  it  is  wholly 
unnecessary  lo  make  Norten  a  party  to  the  bill.  He  has  no 
interests  which  are  controverted  or  injured  by  declaring  the 
nullity  of  the  other  deeds. 

The  real  question  tlien  is,  whether  the  deeds  of  1823  are 
fraudulent  or  not;  and  to  that  question  the  consideration  of 
the  Court  will  now  be  addressed.  The  answers  of  the  de- 
fendants, having  denied  all  fraud,  those  answers  are  entitled 
to  stand,  unless  they  are  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  and  circumstances. 

One  of  the  deeds  purports,  for  the  consideration  of  $6360 
paid  and  secured  to  be  paid,  to  convey  to  MDolPd  the  two 
tracts  of  land;  the  other,  for  the  consideration  of  $3400,  to 
convey  certain  slaves,  household  furniture,  horses,  wagons, 
hoga,  sheep,  cattle,  &-c.  and  other  slock  usually  belonging 
to  a  farm.  The  bill  charges  that  these  constituted  the  whole 
estate  of  Venable;  and  this  fact  is  not  attempted  to  be 
denied  in  the  answer.  Except  his  liability  as  guardian,  and 
as  indorser  of  the  note  to  the  bank,  it  does  not  appear  that 
Venable  was  at  this  time  indebted  to  any  persons  whatever; 
the  fact  is  charged  in  the  bill,  that  he  was  not  under  any 
embarrassment,  and  it  is  supported  by  the  proofs. 

Here  then  is  the  case  of  a  person  upon  the  eve  of  a  decree 
being  rendered  against  him  for  a  large  sum  of  money,  which 
it  is  admitted  would  go  far  to  his  ruin,  making  ccmveyancea 
of  his  whole  property  real  and  personal  to  his  brother-in-law, 
for  an  asserted  consideration  equal  to  its  full  value.  The 
brother-in-law  is  proved  to  be  a  thrifty,  industrious  man,  but 
not  at  the  time  known  to  possess  property  sufficient  to  pay 
the  purchase  money;  having  other  pursuits;  and  aa  soon  Bi 
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the  purchase  is  made,  suflfering  the  estate  to  remain  in  pos- 
session of  the  former  tenant. 

How  and  in  what  manner  is  the  consideration  paid  or 
received?     M'Donald  in  his  answer  states  that  Venable, 
under  the  administration  of  his  wife  on  Adams's  estate,  and 
his  own  guardianship  of  her  infant  children,  was  indebted 
for  assets  received  to  the  amount  of  $6286  54 ;  and  that  he, 
M'Donald,  finding  that  Venable  had  used  this  money  and 
was  wasting  the  estate  of  his  wards,  and  was  involved  in 
difficulties  by  his  suretyship  for  others,  6lc.  with  a  view  to 
his  own  safety  and  that  of  George  Norten  (who  is  now  in- 
solvent), first  took  the  mortgage,  and  afterwards  being  fear- 
ful of  the  waste  of  the  estate,  was  induced  to  purchase  it, 
that  he  might  have  the  control  of  it,  and  accordingly  he  did 
purchase  it.     The  manner  in  which  the  consideration  was 
paid  and  secured,  he  states  to  have  been  as  follows.     He 
assumed  by  a  written  contract  given  to  Venable,  to  pay  the 
debt  due  by  Venable  to  his  wards,  when  they  came  of  age, 
and  in  the  mean  time  to  pay  annually  a  sufficient  sum  for 
their  maintenance  and  support,  to  be  allowed  in  extinguish* 
ment  of  the  interest  that  might  become  intermediately  due. 
The  contract  itself  is  now  produced,  and  it  contains  an 
agreement  to  pay  to  the  wards,  not  a  specific  sum  of  money, 
but  "  as  much  money  as  they  shall  have  a  right  to  demand 
of  Venable,  as  guardian,  when  they  become  of  age."     It 
further  contains  a  promise  to  furnish  Venable  ''  as  much 
beef,  pork,  hay,  corn,  flour,  &c.  to  the  amount  of  what  it 
shall  be  worth,  to  board,  school  and  clothe"  his  wards. 

The  residue  of  the  consideration  for  the  purchase,  viz. 
$2060  50  cents,  M'Donald  asserts  to  have  been  paid  by  him 
in  money  to  Venable,  part  of  which  he  admits  that  he  bor- 
rowed, but  he  does  not  state  how  much.  By  the  contract 
above  stated,  he  was  to  pay  the  money  within  three  months 
after  the  purchase. 

Such  is  the  nature  of  the  purchase,  and  the  consideration 
as  disclosed  in  the  answer  of  M'Donald,  and  which  Venable 
in  his  own  answer  adopts  aiid  supports. 

The  first  remark  that  arises  on  this  part  of  the  case  is, 
that  the  whole  consideration  stated  in  the  deeds  is  $9660 ; 
Vol.  U.— P 
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and  that  the  answers  state  the  amount  actually  paid  or 
secured  as  no  more  than  $8347.  This  diacreponcy  ie 
utterly  unaccounted  for.  In  the  next  place,  the  debt  as- 
Bumed  to  be  due  by  Venable  to  his  wards,  is  no  where  esta- 
blished to  have  been  really  due  by  any  proofs  in  the  re- 
cord. Now,  this  was  a  material  fact  in  the  case,  exclu- 
aively  within  the  knowledge  and  power  of  the  defendants, 
which  they  were  bound  to  establish  by  competent  evidence, 
and  which,  in  its  own  nature,  was  Busceptible  of  proof  be- 
yond their  answers.  It  was  vital  to  the  good  faith  of  the 
transaction.  The  omission  to  do  it,  would,  of  itself,  throw 
some  doubt  upon  the  transaction.  But  the  proof  in  the  re- 
cord, so  far  as  it  goes,  alTords  a  strong  negative  upon  the 
assumed  debt.  The  inventory  of  George  Adams's  personal 
estate  is  only  $2032  7  cents.  His  widow  (independently 
of  the  charges  of  administration)  was  entitled  to  one  third 
part  of  it.  One  of  the  children  (a  daughter)  died  early, 
during  her  minority;  and  without  stopping  to  inqnire, 
whether  her  share  in  the  personalty  would  not  fall  to  the 
mother,  the  remaining  sum,  deducting  only  the  mother's 
third,  left  the  sum  of  $1355  only  as  the  distributable 
shares  of  Venablo's  wards.  There  is  in  the  record  a  paper 
which  is  without  any  signature  or  proof  of  any  sort,  which 
puts  Adams's  persimal  estate  at  a  much  lower  sum  than  the 
inventory,  but  which,  by  adding  his  real  estate  at  $2200, 
and  the  rent  for  three  years,  and  the  hire  of  negroes 
and  interest,  swells  the  aggregate  of  his  estate  to  $6286  54 
cent)).  This  paper  can  be  viewed  in  no  other  light  than  a 
mere  speculative  statement;  but  if  it  were  otherwise,  it  is 
obvious  that  it  Cannot  be  permitted  to  pass  as  proof  of  the 
balance  then  due  to  Adams's  children. 

In  the  first  place,  the  real  estate  is  not  properly  chargeable 
to  the  account  uf  the  administrator  or  guardian  merely  as  such. 

The  suggestion  is  that  it  was  afterwards  sold  and  the  pro- 
ceeds received  by  Venable,  for  which  he  may  be  justly  held 
accountable.  There  was  no  sale  made,  so  far  at  least  as 
we  have  any  evidence,  under  the  general  act  of  Kentucky  on 
this  subject,  passed  on  the  third  of  February  1613,  and 
therefore  that  may  be  laid  out  of  the  question ;  though  it  is 
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observable,  that  a  guardian  i^  not  authorised  under  that  act 
to  sell  without  an  order  of  court,  and  giving  a  bond  with 
sufficient  sureties.  The  only  proof  of  any  authority  to  sell 
found  in  the  record  is  the  following  order:  "  Fayette 
county,  to  wit,  April  court,  1818.  On  motion  of  Abraham 
Venable,  Patterson  Bain,  E.  Yieser,  and  Charles  Humphreys 
are  appointed  commissioners,  under  the  act  of  assembly  of 
the  last  session,  for  the  sale  of  the  estate  mentioned  in  said 
law,  as  belonging  to  the  heirs  of  George  Adams  deceased, 
situated  in  Lexington."  The  act  here  referred  to  is  not  in 
the  record,  but  so  far  as  we  can  gather  its  contents  by  the 
order  itself,  the  commissioners,  and  not  the  guardian  were 
authorised  to  make  the  sale.  Their  proceedings  und|r  the 
order  do  not  appear.  The  only  evidence  is  from  apurcnaser 
at  the  sale,  who  states  that  he  bought  the  estate  at  about 
$2200,  and,  with  the  exception  of  about  $300,  he  paid 
the  money  to  Venable  by  direction  of  the  commissioners. 
Whether  this  payment  was  authorised  by  the  act  is  left  un- 
certain ;  and  indeed  whether  security  was  not  directed  to 
be  taken  from  the  commissioners  on  the  sale,  as  in  ordinary 
cases.  It  is  far  from  being  certain  that  the  sureties  on 
Venable's  guardianship  bond  were  liable  for  the  sum  so  re- 
ceived. But  we  may  assume  for  the  present  that  they  were. 
Then,  there  is  a  charg#of  $900  for  rent  received  upon 
the  real  estate  for  three  yevs;  and  for  hire  of  negroes  for 
seven  years  $490,  although  the  inventory  mentions  only 
"one  negro  girl  and  child,  valued  at  $300;  and  to  com- 
plete the  amount,  a  charge  of  interest  is  added  on  the 
whole,  of  $1171  98  cents.  Now,  certainly,  there  is  no  pre- 
tence for  the  last  charge,  and  no  justification  of  it  by  any 
proof.  The  children  were  maintained  during  this  whole 
period  by  Venable  and  his  wife ;  and  in  the  most  favourable 
view,  if  Adams's  estate  had  been  completely  settled,  the 
interest  and  income  from  the  children's  shares  of  his  whole 
estate  could  not  be  presumed  to  amount  to  more  than,  if  to 
80  much  as,  the  reasonable  expenses  for  their  support 
and  maintenance.  At  least,  if  they  did,  that  fact  should 
have  been  made  out  by  some  probable  evidence.  Then, 
again,  the  guardianship  bond  is  in  the  penalty  of  $4000 
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only;  and  ihis  circumstance  discredits  the  supposition, 
(bat  the  sureties  had  incurred  any  liability  beyoDd  that 
amount.  The  usual  practice  is  to  take  the  penalty  in 
double  the  amount  of  the  supposed  value  of  the  property  in- 
tended to  be  secured  by  it.  The  original  administration 
bond  of  Mrs  Venable  was  in  the  penalty  of  only  $0000,  and 
the  inventory  of  personal  estate  of  George  Adams,  made  by 
her  on  oath,  which  is  not  attempted  to  be  impugned,  covers 
but  one  third  of  that  amount.  It  has  been  said  at  the  bar, 
that  by  the  laws  of  Kentucky,  sureties  may  be  charged  be- 
yond the  penalty  of  their  bonds,  and  to  the  seme  extent  of 
liability  as  their  principals.  If  this  were  so  it  would  di- 
mini^  the  force  of  any  argument  grounded  on  the  penalty ; 
though  it  certainly  would  not  establish  that  there  was  in 
fact  a  debt  due  to  the  children  beyond  that  sum.  But 
among  the  acts  of  Kentucky,  we  cannot  find  any  statute 
that  leads  to  such  a  conclusion.  The  act  of  23d  January 
1810,  concerning  the  bonds  of  certain  officers,  guardians, 
administrators  and  executors,  has  no  provision,  which  varies 
from  the  general  law  on  this  subject,  limiting  the  responsi- 
bility of  sureties  to  the  penalty  of  the  bond.  It  merely  de- 
clares that  "  an  action  in  one  case  on  such  bond  shall  in 
no  wise  abate  or  bar  an  action  thereon  for  another  cause," 
which  is  entirely  consistent  with9recognition  of  the  gene- 
ral rule  of  law.  And  the  act  o#I5th  January  181 1,  which 
is  supplementary  to  the  former,  and  gives  a  remedy  against 
sureties  beyond  the  penalty  of  the  bond,  is  expressly  limit- 
ed to  bonds  given  by  public  offieera.  No  adjudged  case 
has  been  ciied,  which  goes  to  esublish  the  position,  that 
the  statute  of  ISIO  has  been  differently  construed  by  the 
state  courts.  It  is  not  in  our  view  of  the  facts  a  very  mate- 
rial consideration,  because  there  is  no  evidence  offered, 
which  proves  that  a  debt  was  due  to  Venable's  wards,  even 
to  the  amount  of  the  penalty.  And  in  a  case  like  the  pre- 
sent, it  was  indispensable  for  (he  defendants  to  make  out  ao 
material  a  fact  with  all  due  certainty.  The  Court  cannot 
presume  it.  The  statement  already  alluded  to,  as  a  state- 
ment of  Ute  administration  or  guardianship  account,  con- 
tains no  deductions  whatever,  either  for  charges,  taxes,  re- 
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pairs,  or  even  for  debts  due  from  the  intestate,  or  for  ex- 
penses incurred  for  the  c|Kiidren.  It  assumes  only  one  side 
of  the  account,  and  dealt  not.ip  any  credits,  though  the 
presumption  of  their  existence  is  almost  irresistible. 

In  respect  then  to  this  part  of  the  assumed  consideration 
of  the  deeds,  there  is  the  want  of  certainty  as  to  any  amount 
of  debt  due  to  the  children ;  and  the  contract  given  to  secure 
to  Venable,  does  not  ascertain  any  amount  as  due.  It  merely 
provides  in  general  terms  that  M'Donald  shall  pay  to  the 
children  '^  as  much  money  as  they  shall  have  a  right  to  de- 
mand,*' <bc.  when  they  shall  come  of  age,  and  in  the  inter- 
mediate time  they  are  to  receive  an  amount  sufficient  for 
their  support  and  maintenance.  Even  this  contract  is  left 
wholly  without  any  mortgage  or  ot^r  security  for  its  fulfil- 
ment, either  to  Venable  or  to  the  children;  and  Venable 
strips  himself  of  his  whole  estate,  and  relies  exclusively  upon 
the  good  faith  and  solvency  of  M'Donald,  to  extricate  himself 
from  all  future  difficulties.  Such  a  case  may  exist ;  but  it 
must  involve  some  suspicion,  when  the  party  who  resorts  to 
SQcb  measures,  has  a  demand  hanging  over  him,  whi«h  goes 
deeply  to  affect  his  solvency  and  his  interests,  and  may  fur- 
nish another  and  cogent  motive  for  the  transaction. 

The  provision  in  this  contract  for  the  support  and  main- 
tenance of  the  children,  is  somewhat  extraordinary,  and  of  a 
Tery  indefinite  nature  and  extent.  M'Donald  agrees  to  de- 
liver to  Venable  ''  as  much  beef,  pork,  hay,  corn,  flour,  &c. 
to  the  amount  of  what  it  shall  be  worthy  to  board,  school, 
and  clothe"  them.  So  that  even  the  amount  is  not  fixed, 
and  is  to  depend  upon  the  future  pleasure  of  the  parties. 
In  case  of  a  real  purchase,  such  a  provision  could  not  be 
expected,  even  though  it  went  merely  to  keep  down  the  ac- 
cruing interest;  and  in  the  present  case,  it  is  not  by  its  terms 
confined  even  within  that  limit.  The  contract  itself  is  not 
avowed  upon  the  face  of  the  deeds,  and  must  be  deemed  a 
mere  private  and  secret  bargain,  to  be  kept  back  by  the 
parties.  ^* 

Then,  again,  as  to  the  remaining  cash  payment  of  $2060  50 
cents.  The  bill  directly  charges  that  it  was  a  mere  formal 
payment,  and  that  the  "  money  was  by  the  said  Venable  re- 
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turned  back  to  M'Donald,or  tothe  person  of  whom  M'Donald 
borrowed  it."  T!ie  answor  of  M'Donald  admits  that  a  part 
was  borrowed;  but  his  denial  of  its  return  is  couched  in 
terms  of  an  ambiguous  purport.  He  says  that  the  sum  of 
$3060  50  cents  "  was  paid  by  this  defendant  in  the  presence 
of  Moses  S.  Hall,"  &.c.  That  he  "  borrowed  a  portion  of 
the  moaey  to  enable  him  to  make  the  cash  payment.  That 
it  was  paid  by  him  to  his  co-defendant  (Venable)  in  good 
faith,  and  that  no  part  of  it  was  returned  to  him  by  said 
Venable,  nor  did  this  defendant  receive  any  part  of  said 
money  back  from  said  Venable  by  any  fraudvlent  coiUrir 
vance,  as  the  complainants  have  falsely  alleged."  Venable 
in  his  answer  says,  "  that  the  said  sum  of  money  was  paid  to 
him  by  his  co-defcndai^{M'Donald)  in  goodfaiih,  and  that 
no  part  of  it  was  returned  by  him  to  his  co-defendant."  Now 
it  is  remarkable,  that  neither  of  these  answers,  in  terms,  de- 
nies that  the  money  so  borrowed  was  returned  back  to  the 
person  of  whom  it  was  borrowed,  which  is  the  gist  of  the 
charge  in  the  bill;  nor  does  M'Donald  deny  that  he  received 
it  bach;  but  only  that  it  was  not  returned  to  him  by  Venable. 
Nor  are  these  allegations  thus  loose,  from  mere  accident  or 
carelessness.  On  the  contrary,  the  proof  is  direct,  that  the 
money  borrowed  was  returned  to  M'Donald,  and  was  by  him 
retUTned  to  the  lender.  Moses  S.  Hall,  in  his  testimony, 
says  he  was  present  when  the  money  was  paid,  and  it  was 
handed  to  Mra  Venable.  William  Achison  testifies  that 
M'Donald  told  him  that  the  next  morning  after  the  money 
was  paid,  Mrs  Venable  was  at  his  bouse  with  the  money,  on 
her  way  to  town  to  deposit  it  in  bank,  and  he,  M'Donald, 
borrowed  it  of  her  and  returned  it  to  Hendley  (the  lender) 
the  same  day.  Hendley  himself,  in  his  testimony,  says, 
"M'Donald  cune  to  me  and  told  me  that  he  had  made  a 
purchase ;  that  I  was  a  man  of  tolerable  good  sense,  /  couU 
teU  by  a  Httle,  what  a  good  deal  meant;  and  observed  that 
he  wished  to  borrow  of  me  $1000,  which  I  loaned  him,  and 
staled  he  would  retui^i\t  in  a  few  days.  He  observed  that 
Vcnnble  was  embarraaaed  by  a  debt  on  account  of  Jf Often, 
and  that  be  had  bought  him  out  of  wery  epedes  of  property, 
and  that  he  wanted  the  money  to  pay  him.     He  also  offered 
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me  a  mortgage  on  a  negro  man  and  a  tract  of  land  for  the 
payment  of  the  money,  but  I  declined  receiving  any  security, 
&c.  because  I  expected  to  receive  the  money  back  in  a  few 
days.  I  took  a  memorandum  of  the  amount  and  numbers  of 
the  different  notes  loaned  him,  thinking  it  was  possible  1 
should  receive  the  same  notes  back,  ^c.  In  about  three  or 
four  days  1  received  from  said  McDonald  the  same  notes 
back  again.  M'Donald  stated  to  me,  that  he  was  security 
for  Venable,  as  guardian  of  Mrs  Venable's  children,  to  the 
amount  of  $3000  or  $4000,  and  that  he  made  this  purchase 
to  secure  himself."  In  point  of  fact,  independently  of  the 
purchase,  as  we  have  already  seen,  he  had  a  mortgage  on 
the  seme  estate  as  security  for  that  very  liability.  But  it  is 
impossible  to  wink  so  hai'd,  as  not  to  perceive,  that  if  this 
statement  be  true,  and  it  is  no  where  contradicted  or  denied, 
the  borrowing  of  the  money  was  merely  to  exhibit  before 
witnesses  a  formal  payment,  and  that  there  was  no  real  bona 
fides  in  this  part  of  the  transaction.  It  was  an  attempt,  fruit- 
less, as  the  event  has  shown,  to  throw  a  colourable  gloss 
over  the  real  transaction. 

How  the  other  part  of  the  purchase  money  was  obtained, 
is  not  proved  by  the  defendants,  although  there  is  some  hear- 
say evidence  that  other  mouisy  was  borrowed ;  but  the  an- 
swers of  the  defendants  furnish  no  statement  of  the  amount. 

There  is  also  testimony  in  the  case  from  several  witnesses, 
of  the  confessions  of  Venable,  as  to  the  object  of  the  deeds, 
and  of  subsequent  acts  of  control  over  the  estate  to  some 
extent,  from  which  unfavqinrable  inferences  have  been  de- 
duced at  the  argument  against  the  validity  of  the  deeds.  It 
has  been  said  at  the  bar,  that  these  confessions  and  acts, 
being  subsequent  to  the  execution  of  the  deeds,  ought  not 
to  be  permitted  to  prejudice  the  title  of  M'Donald,  and  are 
not  evidence  to  bind  him.  It  is  true,  that  neither  the  acts 
nor  confessions  of  a  grantor,  under  such  circumstances,  are 
admissible  to  defeat  the  title  of  the  grantee.  But  they  are 
certainly  admissible  to  disprove  the  answer  of  the  grantor, 
when  he  is  a  party  to  the  bill.  If  they  discredit  his  answer, 
they  withdraw  from  the  case  all  the  influence  which  his  cou- 
eurrence  in  the  statement  of  the  grantee  would  otherwise 


130  SUPREME  COURT. 

[VenaUa  and  HfDoDHld  m.  The  B«Dk  of  Ihe  United  Staloa.] 
have ;  and  to  this  extent  they  have  a  bearing  upon  the  whole 
merits  of  the  case;  but  not  beyond  it.  Upon  examination  of 
these  confessions,  they  certainly  exhibit  some  misgivings  on 
the  part  of  Venable,  and  some  proof,  that  the  sale  of  the 
estate  was  to  defeat  the  debt  due  by  him  to  the  bank,  as 
security  of  Norten.  The  acts  of  control  by  Venable  over 
the  estate  arc  more  equivocal ;  and  but  for  his  subsequent 
liberal  participation  in  all  the  produce  of  the  estate,  would, 
perhaps  of  themselves,  not  be  very  significant.  As  the  case 
is,  they  cannot  but  have  some  weight. 

Upon  the  whole,  without  going  more  at  large  into  the 
ease,  the  circumstances  are  such,  that  it  appears  to  us  these 
deeds  were  not  bona  fide  and  for  a  valuable  consideration, 
and  therefore  they  were  properly  set  aside  by  the  circuit 
court.  Looking  to  the  nature  of  the  transaction,  the  aEsunoed 
confederations,  the  relation  and  circumstances  of  the  parties, 
the  impending  decree,  the  sweeping  extent  of  the  deeds, 
the  non-disclosure,  on  the  face  of  them,  of  the  real  consider- 
ations, the  objects  of  the  collateral  and  secret  contract,  the 
very  great  doubt  as  to  what  was  due  to  the  children,  and  the 
ambiguous  explanations  of  the  parties ;  we  think  the  pre- 
sumptions are  so  strong  against  the  validity  of  the  deeds, 
that  they  ought  not  to  be  supported. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  thccircuit  court  o^  the  United  States  for  the 
district  of  Kentucky,  and  was  argued  by  counsel;  on  con- 
sideration whereof,  it  is  considered,  ordered  and  decreed  by 
this  Court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be,  and  the  samo  is  hereby  affirmed,  with  costs. 


y. 
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THfWIssiDEi^r,  Directors,  and  Cokfany  of  ths  Baivk  of  the 
Umtsv  States,  Plauvtiffb  in  error  vt,  Thomas  CoRfx>RAN, 
Defendant  in  error. 

Notice  to  the  iodoner  of  a  promissory  note  of  non-payment  by  the  drtwer 
C.  the  indoraer  of  the  note,  at  the  time  it  fell  due,  lived  in  a  house  in  George- 
town, except  the  lower  fiont  room,  which  was  occupied  separately,  as  a  store, 
by  one  of  his  s^is.    There  was  a  separate  entrance  to  the  dwelling  part  of  the 
honse  through  an  alley  or  passage,  apart  from  the  store,  which  led  to  the  upper 
rooms,  and  hack  buildings,  and  yard  of  the  house.    The  son  of  C.  who  occupied 
Ibe  store,  had  a  dwelling  house  separate  from  the  store.    C.  was  at  that  time 
post  roaster  of  Georgetown,  and  kept  the  post  office  in  another  part  of  the  town ; 
where  he  usually  transacted  his  private  business  as  well  as  that  of  his  office. 
C.  bad  no  concern  in  his  son's  store,  but  he  was  frequently  about  the  door. 
Until  be  took  charge  of  the  post  office,  which  was  a  year  before  the  note  fell 
due,  written  communications  and  notices  for  him  were  sometimes  left  at  the 
store,  and  were  carried  by  another  of  his  sons,  unless  when  he  forgot  it,  to  him. 
After  C.  took  poesession  of  the  post  office,  if  notices  had  been  left  at  the  store 
for  Cw  the  bearer  of  them  would  have  been  directed  to  take  them  to  the  post  of- 
fice; or  they  would  have  been  delivered  to  him  by  his  son  at  the  post  office,  if 
recollected,  or  if  they  had  been  seen  when  left  at  the  store.    The  notary  stated 
(hat  he  believed  the  notice  of  non-payment  of  the  note  was  left  at  the  store,  be- 
cause he  thought  that  he  had  frequently  notices  to  give  to  the  defendant, 
>Qd  was  in  the  habit  of  leaving  them  at  the  store,  and  he  never  had  been  in  the 
dwelling  house,  or  in  the  passage  or  alley.    Held,  that  this  notice  was  not  suffi- 
cient of  non-payment  of  the  note,  to  charge  C.  with  a  liability  to  pay  the 
iU>te. 

If  notice  of  the  non-payment  of  a  note,  although  lef^t  an  improper  place,  was 
Nevertheless,  in  point  of  fact,  received  in  due  time  by  the  indorser,  and  so  proved. 
Or  could  from  the  evidence  in  the  cause  be  properly  presumed  by  the  jury;  it  is 
sufficient  in  point  of  law  to  charge  the  indorser.     [132] 

Presumptions  from  evidence  of  the  existence  of  particular  facts,  are  in  many 
Cises,  if  not  in  all,  mixed  questions  of  law  and  fact.  If  the  evidence  be  irrele- 
vant to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly  warrant  a  jury  in  pre- 
suming it,  the  court  is  so  far  from  being  bound  to  instruct  them  that  they  are  at 
liberty  to  presume  it;  that  they  would  err  in  giving  such  an  instruction.     [188] 

ERROR  to  the  circuit  court  of  Washington  county  in  the 
district  of  Columbia* 

In  the  circuit  court,  the  plaintiflfs,  as  indorsers  of  the  bank 
^f  Columbia,  instituted  this  suit..against  the  defendant,  as 
indorser  of  a  promissory  note,  dated  *'  Georgetown,  May  6th,  . 
1819,"  for  $3700,  drawn  by  Daniel  Reintzel,  and  payable  ay 
Vol.  II.— a  / 
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sisty  days  lo   the  order  of  the  derendant.     The  note  was 
protested,  when  at  maturity,  by  order  of  the  bank  ^^  Co- 
lumbia the  holders.  '^P'  - 

The  plaintiffs  gave  in  evidence  the  protest  of  the  note, 
slating,  "  that  payment  thereof  had  been  duly  demanded  of 
the  maker,  on  the  third  day  of  grace,  and  refused,  and 
the  usual  notice  of  dt«Aonour  Ufi  next  day  at  the  store  of 
James  Corcoran,  {the  son  of  the  defendant)  in  Georgetoum." 

Two  written  papers  were  also  put  in  evidence;  one  a  Ic^ 
ler  from  Thomas  Corcoran  the  defendant,  date*  at  George- 
town, May  8tb,  1S32,  and  addressed  to  "  O.  Krutz,  cashier, 
&.C."  saying,  "  Mr  Rind  having  called  on  me  on  the  subject 
of  Mr  Reintzel's  notes,  I  have  no  hesitation  in  saying,  that 
I  will  not  take  any  advantage  of  the  limitation  act,  for  my 
indorsement  on  the  note  of  j>3700,  dated  6th  May  1619, 
and  the  note  of  $400,  dated  27th  May  1810;  the  other  note 
I  have  no  knowledge  of,  and  will  call  at  bank  to  morrow  for 
some  explanation  of  it." 

Also  a  warrant  of  attorney  in  blank,  dated  December  14(h, 
1824,  authorizing  the  docketing  of  suits  at  the  ensuing  term 
for  the  use  of  the  bank  of  the  United  States,  on  these  notes 
of  Daniel  Reiiitzcl,  viz.  two  of  $400  each,  and  one  of  $3700, 
all  due  in  181D. 

This  paper  was  sent  to  the  defendant  for  his  signature,  by 
Mr  Richard  Rmith,  the  catchier  of  the  bank  of  the  United 
States,  and  the  defendant  addressed  to  him  the  following 
letter. 

"  Dear  sir ; — If  Mr  Rcintzel  should  not  be  able  to  satisfy 
the  bunk  before  court,  and  they  determine  to  bring  suit,  I 
will  instruct  and  authorise  Robert  Dunlap,  esq.  to  docket 
the  ease  for  me.   December  16th,  1824.  Thos.  Cobcoban." 

Benjamin  F.  Mackall,  the  notary  who  made  the  protest, 
was  examined  on  the  trial,  and  produced  his  notarial  book, 
in  which  he  recorded  all  bis  protests,  and  in  which  he  had 
entered  tlic  protest  of  the  note  upon  which  this  suit  was 
brought,  lie  staled  "  that  the  demand  und  notice  were 
-  made  and  entered  in  the  book,  and  that  although  he  had  no 
•. ,       -    -     - 
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and  the  notice  thereof  were  made  as  stated  in  the  book;^^  that 
althe  time  of  the  demand  and  notice  of  Ihc  notes,  the  de- 
fendant lived  in  a  house  in  Georgetown,  except  the  lower 
front  room  thereof,  which  was  occupied  separately,  as  a 
store,  by  one  James  Corcoran,  the  son  of  the  defendant. 
There  was  a  separate  entrance  to  the  dwelling  part  of  the 
house,  occupied  by  the  defendant,  through  an  alley  or  pas- 
sage apart  from  the  store,  which  led  to  the  upper  rooms, 
apart  from  the  house ;  and  he  believes  the  notice  of  the  note 
was  left  by  him  at  the  store,  because  he  thinks  he  frequently 
had  notices  to  give  to  the  defendant,  and  was  in  the  habit 
of  leaving  them  at  the  store,  and  hanever  was  in  the  dwelling 
part  of  the  house  occupied  by  the  defendant,  nor  in  the 
passage  or  alley. 

It  was  also  proved  that  James  Corcoran,  the  son  of  the 
defendant,  who  occupied  the  store  at  the  period  referred  to 
by  the  notary,  Jbad  a  family  and  a  dwelling  house  apart  from 
the  store.  The  defendant  at  the  time  of  the  protest  of  the 
note,  was  post  master  of  Georgetown,  and  kept  the  post  of- 
fice in  another  part  of  the  town  ;  where  he  transacted  his  pri- 
vate business,  as  well  as  the  business  of  his  office,  and  had 
no  concern  in  the  store.  The  defendant  was  often  at  the 
door,  and  about  the  door  of  the  store.  Another  son  of  the 
defendant's,  a  single  man,  was  concerned  in  the  store ;  he 
lived  with  the  defendant  in  the  house,  until  some  time  in 
February  1819,  when  he  left  his  father's  family,  but  con- 
tinued his  connection  with  the  store.  It  was  also  proved  by 
James  Corcoran,  that  until  1818,  when  the  defendant  took 
charge  of  the  post  office,  written  communications  and  no- 
tices for  the  defendant  were  sometimes  left  at  the  store,  or 
at  the  dwelling  part  of  the  house;  sometimes  the  persons 
bringing  such  notices  were  directed  to  take  them  into  the 
house,  and  sometimes  he  took  them  at  the  store,  and  then, 
unless  he  forgot  to  do  so,  as  he  sometimes  did,  he  delivered 
them  to  the  defendant.  After  his  father  took  the  post  office, 
if  he  had  known  that  such  communications  or  notices  had 
been  left  at  the  store,  he  would  have  directed  the  persons 
who  called  with  them  to  take  them  to  the  post  office ;  or,  if 
going  there,  he  would  have  taken  them,  and  unless  he  forgot, 


194  SUPREME  COURT.  . 

[Btnk  of  the  UdIIwI  SIttN  m.  CorcMU.] 

would  have  delivered  them  to  the  defendant;  but  be  had  no 
recollection  of  such  fact  having  occurred.  When  the  de- 
fendant took  charge  of  the  post  office,  that  became  the  place 
where  notices  and  commuoications  were  usually  left;  and 
where  he  transacted  his  business,  both  private  and  official,  as 
post  master  and  magistrate.  The  witness  stated  thai  he  had 
no  recollection  of  a  notice  of  the  protest  of  the  note  in  suit 
having  been  left  at  the  store. 

The  store  never  was,  before  or  after  the  defendant  took 
the  post  office,  his  place  of  business,  or  the  place  appointed 
for  the  delivery  of  notices  or  other  communications  for  the 
defendant 

The  defendant's  counsel  prayed  the  court  to  instruct  the 
jury ;  that  if  they  found,  from  the  evidence,  that  the  said  no- 
tices were  left  at  the  store  of  the  said  James  Corcoran,  oc- 
cupied by  him  separately  from  the  dwelling  part  of  the  house 
occupied  by  the  defendant  as  stated  in  the  e\idence,  the  no- 
tice is  not  sufficient  to  charge  the  defendant  in  this  action, 
and  the  jury,  on  the  said  evidence,  ought  to  find  for  the  de- 
fendant on  the  first  issue ;  which  instruction  the  court  gave. 
And  the  plaintiffs  by  their  counsel  prayed  the  court  to  in- 
struct the  jury,  that  if  they  found  from  the  evidence,  that 
notwithstanding  the  notices  were  left  at  the  room  occupied 
as  a  store  by  James  Corcoran,  yet,  that  the  said  store  was 
the  place  where  notices  for  the  defendant  were  generally 
left,  and  that  the  notices  in  the  case  of  these  notes,  were 
duly  received  by  the  defendant ;  then  their  being  so  left  at 
said  store,  does  not  defeat  the  plaintiffs'  right  to  recover, 
provided  the  defendant  received  said  notices  in  due  time. 
And  that  their  said  papers  read  in  evidence  by  the  plaintifl*8, 
and  signed  and  given  to  the  plaintiffs  by  the  defendant,  as 
above  stated,  are  competent  evidence  from  which  the  jury 
may  infer  that  the  defendant  did  duly  receive  the  said  no- 
tices ;  which  instructions  the  court  refused  to  give. 

The  plaintiffs  by  their  counsel  excepted  to  the  instruction 
given  by  the  court,  upon  the  prayer  of  the  defendant ;  and  to 
the  refusal  of  the  court  to  instruct  the  jury  as  required  by 
them;  and  the  case  was  brought  up  upon  the  bill  of  excep- 
tions to  this  Court. 
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The  counsel  for  the  plaintiffs  contended  that  the  court 
erred: 
I.  In  granting  the  defendant's  prayer. 

1.  Because  the  plaintiffs  used  due  diligence. 

2.  Because,  if  not,  it  took  the  whole  case  from  the  jury, 
and  directed  them  to  find  for  the  defendant,  on  the  toAofe 
evidence,  thus  excluding  any  inference,  they  might  have 
drawn  from  the  evidence,  that  the  defendant  duly  received^ 
the  notice. 

IL  In  refusing  the  plaintiffs'  prayer ;  because, 

1.  The  papers  mentioned  in  it  were  competent  evidence, 
from  which  the  jury  might,  or  not,  have  inferred  that  the 
notice  was  duly  received  by  the  defendant. 

2.  Because,  if  not,  it  took  from  the  jury  the  right  of  in- 
ferring from  the  whole  evidence,  that  the  store  of  James 
Corcoran  was  the  place  where  the  defendant's  notices  were 
generally  left ;  and  that  this  notice  was  duly  received  by 
him. 

The  case  was  argued  for  the  plaintiffs  by  Mr  Lear  and 
Mr  Sergeant;  and  by  Mr  Jones  for  the  defendant. 

For  the  plaintiffs  in  error  it  was  argued,  that  the  declara- 
tion of  the  notary,  that  ^*  he  believed"  he  had  left  the  notice 
at  the  store,  was  sufficient  evidence  of  the  fact  to  be  left  to 
the  jury.  The  many  notarial  acts  he  had  to  perform,  ren- 
dered a  distinct  recollection  of  each  impossible.  The  suit 
upon  this  note  was  delayed  for  the  benefit  of  the  defendant; 
and  if  the  recollection  of  the  notary  is  indistinct,  it  should 
not  avail  the  defendant.  Bank  of  North  America  vs.  Potter,  4 
Dall.  127.    Miller  vs.  Hackley,  5  Johns.  375. 

As  to  due  diligence,  a  general  rule  has  been  established, 
and  a  non-compliance  with  this  rule  is  claimed  to  be  negli- 
gence. But  the  rule  has  exceptions  in  some  cases,  and  upon 
the  same  principles  which  are  applied  in  other  cases.  In 
the  case  of  the  Bank  of  Columbia  vs.  Lawrence,  1  Peters^ 
576,  the  Court  have  said  that  the  rule  must  not  be  such  as 
will  clog  commercial  operations. 

It  is  no  part  of  the  contract  between  the  indorser  and  the 
boldersy  that  he  shall  give  him  notice  of  the  drawer's  de&ult. 
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.;  ihc  law  has  mndc  it  necessary.     The  notice  is  to  inform 

3  indorser  that  the  holder  looks  to  him  for  payment ;  but 

is  not  indispensable  that  the  notice  shall  reach  him,  if  rea- 
jnable  diligence  has  been  used  to  accomplish  the  object, 
f  notice  was  actually  received,  and  so  proved,  the  mode  by 
^hich  it  came  to  the  possession  of  the  indorser  is  unimpor- 
tant. This  Court  have  said  in  the  case  referred  to,  that  a 
.person  may  have  two  places  at  which  notices  directed  to 
him  may  be  left ;  and  in  this  case  the  defendant  had  a  dwell- 
ing, and  an  office  of  business,  the  post  office.  The  notice 
was  left  at  the  former,  in  a  store  where  he  frequently  was ; 
where  notices  left  for  him  might  reach  him  through  his  son, 
and  from  which  it  may  be  inferred  they  did  reach  him.  The 
front  door  of  the  house  was  the  door  of  the  store,  and  to  that 
door  all  who  did  not  know  that  the  alley  had  been  made  the 
main  entrance  would  go ;  and  the  notary  states  he  has  fre- 
quently left  notices  there,  without  complaint,  for  the  defen- 
dant, but  he  had  never  been  in  the  alley.  If  the  notice  had 
been  delivered  to  a  servant,  the  notary  going  up  the  alley, 
it  would  have  been  said  that  the  store  was  the  proper  place, 
as  there  notices  had  been  left.  The  objection  is  one  so  nice, 
as  to  take  away  its  force  or  application. 

It  is  not  a  rule,  that  it  is  indispensable  that  the  notice 
shall  be  the  best  the  case  admits  of;  for  personal  notice  is 
always  the  best,  but  this  is  not  always  required. 

The-  reply  of  the  defendant  to  the  application  made  to 
him  in  1819  by  the  cashier,  is  sufficient  to  authorise  the  in- 
ference that  he  had  notice.  Upon  this  testimony,  and  the 
parol  evidence,  the  question  of  notice  should  have  been  left 
to  the  jury.  12  East,  433.    2  Johns.  Cases,  337. 

The  courts  of  Massachusetts  have  decided  that  a  waiver 
of  notice  may  be  inferred  from  many  acts.  4  Mass.  245. 
6  Mass.  '149.     9  Mass.  155.  159. 

The  plaintifTs  had  a  right  to  submit  the  evidence  to  the 
jury,  and  they  might  have  inferred  notice ;  and  when  the 
court  assumed  to  decide  upon  its  insufficiency  they  invaded 
the  province  of  the  jury  and  erred. 

Mr  Jones,  for  the  defendant,  stated  that  the  question  raised 
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in  this  case  goes  to  the  whole  foundation  of  commercial  law. 
The  liability  of  the  indorser  of  a  note  is  contingent,  and  it 
is  essential,  as  one  of  the  requisites,  to  charge  him  to  give 
faim  notice.  There  are  cases  in  which  some  of  the  pre- 
requisites have  been  dispensed  with ;  but  there  are  certain 
actsvhich  are  indispensable.  The  rule  is  universal,  that 
the  notice  shall  be  the  best  the  case  admits  of;  and  it  is  only 
in  cases  where  there  are  difficulties  in  giving  notice,  that 
questions  have  arisen  as  to  the  mode  in  which  it  should 
have  been  given.  If  a  party  has  a  place  of  business,  notice 
must  be  left  there;  if  he  has  two,  one  or  both  may  be 
adopted. 

In  the  case  before  the  Court,  there  was  a  notorious  place 
of  business,  the  post  office;  in  which  the  defendant  was  post 
master,  and  a  dwelling.  In  such  a  case  there  is  no  ground 
for  equivalent  notice.  It  is  not  pretended  that  the  notary 
was  ignorant  of  the  facts. 

The  claim  to  support  the  notice  on  the  ground  that  it  was 
left  at  the  store  of  the  son  of  the  defendant,  cannot  be  main- 
tained. The  son  was  as  a  stranger  would  have  been,  for  the 
law  does  not  look  at  those  relations.  Nor  was  it  of  any  con- 
sequence that  the  store  was  under  the  same  roof  with  the 
defendant's  dwelling;  to  all  the  purposes  of  this  case  it  was 
the  same  as  if  it  had  been  entirely  separate. 

Nor  does  the  testimony  which  alleges  that  notices  were 
sometimes  left  at  the  store,  strengthen  the  cases,  as  it  is  not 
shown  that  the  defendant  ever  recognized  such  proceedings. 

Where  notice  is  not  sent  in  the  regular  mode,  the  law 
presumes  it  would  not  reach  the  party;  and  here  the  court 
were  called  upon  to  tell  the  jury,  that  if  they  believed  the 
notice  reached  the  defendant,  they  could  infer  notice,  and 
they  were  required  to  say  the  notice  was  regular.  This 
refusal  was  proper. 

The  written  evidence  shows  nothing  from  which  the  jury 
could  infer  notice.  When  the  defendant  agreed  to  waive 
the  statute  of  limitations,  it  was  a  declaration  that  he  would 
not  waive  any  other  defence.  His  whole  object  in  this 
arrangement  was  to  benefit  the  drawer,  and  he  is  not  to  be 
supposed  to  have  intended  to  prejudice  his  own  rights. 
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Mr  Justice  Washinotor  delivered'  the  opinion  of  the 
Court. 

This  case  comes  up  by  writ  of  error  from  the  circuit 
court  for  the  district  of  Columbia  and  county  of  Wasbingion. 

The  suit  was  brought  by  the  plaintiffs  in  error  against 
the  defendant,  as  the  indorser  of  a  promissory  note  of 
Daniel  Reintzel  for  43700,  payable  60  days  after  date,  and 
dated  the  fith  of  May  1819.  The  only  question  in  the  cause 
turns  upon  the  sufficiency  of  the  notice  to  the  defeudeuit, 
the  circumstances  attending  which  appear  in  a  bill  of  ex- 
Mptions  taken  by  the  plaintifis  to  tbe  opinion  of  the  court. 
Prom  this  it  appears,  that  the  plaintiffs  gave  in  evidence  a 
letter  from  the  defendant  to  tbe  cashier  of  the  bank  of  Co- 
lumbia, where  this  note  was  discounted,  bearing  date  the 
8th  of  May  1833;  in  which  the  writer,  after  mentioning  that 
he  had  been  applied  to  on  the  subject  of  Reintzel's  notes, 
says,  "  I  have  no  hesitation  in  saying,  that  I  will  not  take 
any  advantage  of  the  limitation  act  for  my  indorsement  on 
the  note  of  $8700,  dated  6th  of  May  1819,  and  tbe  note  of 
$400,  dated  37tfa  May  1819;  the  other  note  I  have  no  know- 
ledge of,  and  will  call  at  the  bank  tomorrow  for  some  ex- 
planation of  it." 

These  notes  having  been  transferred  to  the  bank  of  the 
United  States,  the  cashier  of  that  bank,  on  the  14th  of  De- 
cember 1824,  sent  to  the  defendant  a  paper  for  the  signa- 
ture of  himself  and  Reintzel,  containing  a  general  autho- 
rity to  some  attorney  to. docket  suits  against  them  at  the 
next  ensuing  term  of  the  court,  in  the  names  of  the  presi- 
dent, directors  and  company  of  the  bank  of  the  United 
States,  for  the  use  of  that  bank,  and  of  the  United  States, 
on  three  notes  of  Daniel  Reintzel,  two  of  $400  each,  and 
one  of  $3700,  all  due  in  1819.  On  the  back  of  this  note 
was  indorsed  the  following  address  signed  by  the  defendant, 
viz.  "  Dear  Sir; — If  Mr  Reintzel  should  not  be  able  to 
satisfy  the  bank  before  the  court,  and  they  determine  to 
bring  suit,  I  will  instruct  and  authorise  Robert  Dunlap  to 
docket  the  case  for  me.    December  16th,  1824." 

The  plaintiffs  proved,  by  the  notary  who  made  the  pro- 
test of  this  note,  who  produced  at  the  trial  bis  notarial 
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book,  in  which  he  recorded  all  his  protests,  and  in  which 
he  had  entered  the  protest  of  the  note  in  question,  and  the 
demand  and  notice ;  that  the  said  demand  and  notice  were 
made  and  entered  in  the  said  book,  and  that  although  he 
had  no  recollection  in  relation  to  these;  yet  he  believed  the 
demand  and  the  notice  thereof  were  made  as  stated  in  his 
said  book.  He  further  stated,  that  at  the  time  of  the  said 
demand  and  notice,  the  defendant  lived  in  a  house  in 
Georgetown,  except  the  lower  front  room  thereof,  which 
was  occupied  separately  as  a  store  by  James  Corcoran,  his 
•on.  That  there  was  a  separate  entrance  to  the  dwelling 
part  of  the  house,  occupied  by  the  defendant,  through  an 
alley  or  passage  apart  from  the  store,  which  led  to  the 
upper  rooms  and  back  building  and  yard  of  the  house;  and 
that  he  believed  the  notice  was  left  by  him  at  the  said  store, 
because  he  thought  that  he  had  frequently  notices  to  give  to 
the  defendant,  and  was  in  the  habit  of  leaving  them  at  the 
store;  and  never  was  in  the  dwelling  part  of  the  house  oc- 
cupied by  the  defendant,  nor  in  the  passage  or  alley  lead- 
ing to  it. 

It  was  further  proved,  that  James  Corcoran,  who  occu- 
pied the  store  at  the  time  spoken  of,  had  a  family,  and  a 
dwelling-house  apart  from  his  store;  and  that  the  defendant 
was  then  post  master  of  Georgetown,  and  kept  the  post 
office  in  another  part  of  the  town,  where  he  commonly 
transacted  his  private  btisiness,  as  well  as  that  of  his  office; 
and  had  no  concern  in  his  son's  store,  but  that  he  was  often 
at  the  door,  and  about  the  door  of  the  store ;  that  Thomas, 
another  son  of  the  defendant,  was  concerned  with  his  brother 
in  the  store,  and  was  an  active  partner,  attending  in  the 
store  to  the  business  thereof;  but  that  he  was  a  single  man, 
and  lived  with  the  defendant  in  the  house  aforesaid  until 
February  1819;  after  which  he  censed  to  live  in  his  father's 
family,  but  continued  his  concern  and  attention  in  the  store. 

It  was  further  proved,  by  the  before  mentioned  James 
Corcoran,  that  until  the  defendant  took  charge  of  the  post 
office,  which  was  in  the  year  IB  18,  written  communications 
and  notices  for  the  defendant  were  sometimes  left  at  the  be- 
fore mentioned  store,  or  at  the  dwelling  part  of  the  house; 
Vol.  II.— R 
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that  the  witness  sometimei  directed  the  penoni  bringing 
Hich  notices  to  take  them  into  the  house,  and  sometimes  be 
took  thorn  at  the  store,  and  then,  unless  when  he  forgot  to 
do  so,  as  he  sontetimei  did,  he  delivered  them  to  the  de- 
fendant; that  after  bii  father  took  the  post  office,  the  wit- 
seu,  if  such  notices  or  ccHnmuniotions  had  been  left  at  his 
■tore  in  the  presence  of  a  witness,  would  have  directed  the 
bearer  of  them  to  take  them  to  the  pott  office,  or,  if  be  were 
going  there,  would  hare  taken  them  himself;  and  that  if  he 
had  done  so,  he  would,  unless  be  forgot  it,  bare  delivered  them 
to  the  defendant;  but  he  had  no  recollection  of  any  such 
feet  having  occurred.  That  when  the  defendant  look 
charge  of  the  post  office,  that  became  the  place  where  -his 
notices,  communications,  &c.  were  asually  left*  and  where 
he  transacted  his  business,  both  private  and  official,  as  pott 
master  and  magistrate.  The  witness  had  no  recollection  of 
ever  having  seen  or  known  of  any  notices  being  left  at  his 
store  of  the  protest  of  the  notes  now  in  suit.  That  the  store 
never  was,'  before  or  after  the  defendant  took  the  post  office, 
his  place  of  business,  or  the  place  appointed  for  the  delivery 
of  notices  or  other  communications  for  the  defendant. 

After  the  above  evidence  was  given,  the  defendant's 
counsel  prayed  the  court  to  instruct  the  jury,  that  if  they 
found,  from  the  evidence,  that  the  said  notices  were  left  at 
the  store  of  James  Corcoran,  occupied  by  him  separately 
from  the  dwelling  pari  of  the  house,  occupied  by  the  de- 
fendant as  stated  in  the  evidence ;  the  notice  was  not  suffi- 
cient to  charge  the  defendant  in  this  action,  and  that  the 
jury,  on  the  said  evidence,  ought  to  find  for  the  defendant 
on  the  first  issue;  which  instruction  the  court  gave. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury, 
that  if  they  tind  from  the  evidence,  that  notwithstanding  the 
notices  were  left  at  the  room  occupied  as  a  store  by  Jwnes 
Corcoran,  yet  that  the  said  store  was  thp  place  where  notices 
for  the  defendant  were  generally  left,  and  that  the  notices 
in  regard  to  these  notes  were  dtUg  received  by  the  de- 
fendant; then  their  being  so  left  at  the  said  store,  does  not 
defeat  the  plaintifis'  right  to  recover,  provided  the  defendant 
received  the  said  notices  in  due  tunej  and  that  their  said 
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papers  read  in  evidence  by  the  plaintiffs,  and  signed  and 
given  to  them  by  the  defendant,  as  above  stated,  are  com- 
petent evidence  from  which  the  jury  may  infer  that  the  de- 
fendant did  duly  receive  such  notices.  This  instruction  the 
coort  refused  to  give ;  to  which  refusal,  as  also  to  the  giving 
of  the  instruction,  prayed  by  the  defendant's  counsel,  the 
eiception  was  taken  by  the  counsel  for  the  plaintiffs. 

The  only  question  which  the  case  presents  is,  whether 
nich  notice  was  given  of  the  non-payment  of  the  note  on 
which  this  suit  was  brought,  as  the  law  requires  to  charge 
an  indorserl  It  is  not  pretended  that  it  was  given  to  the 
defendant  personally,  either  verbally  or  in  writing,  or  that  a 
written  notice  was  left  at  his  dwelling  house  or  place  of 
business,  or  that  the  holders  of  the  note  were  prevented  from 
giving  the  notice  at  any  time  by  the  absence  or  fault  of  the 
defendant  His  place  of  residence,  and  the  way  by  which 
iccess  to  it  was  to  be  gained,  was  known  to  the  notary ;  and 
it  is  quite  improbable  that  he  was  ignorant  of  the  place  at 
which  he  transacted  both  his  private  and  public  business. 

The  inquiry  is  then  narrowed  down  to  the  sufficiency  of 
a  notice  left  at  the  store  of  James  Corcoran,  a  son  of  the 
defendant,  with  which  the  defendant  had  no  concern,  and 
which  was  not  his  place  of  business. 

The  store  of  the  son  was  as  distinct  and  separate  from  the 
dwelling  of  the  father,  as  if  they  had  been  under  different 
roofs.  The  former  was  entered  from  the  street,  the  latter 
from  an  alley  or  passage ;  and  it  does  not  appear  that  there 
was  any  inside  communication  between  the  two.  Overlook- 
itig  for  the  present,  the  circumstance  that  the  notary  had 
been  in  the  habit  of  leaving  notices  for  the  defendant  at  the 
store,  it  must  be  admitted  that  the  service  of  the  notice  in 
question  at  the  store,  was  no  more  a  compliance  with  the 
requisition  of  law,  than  if  it  had  been  delivered  to  the  son 
in  the  street  or  elsewhere,  or  left  at  his  dwelling  house. 

Is  the  case  then  altered  by  the  circumstance  just  men- 
tioned 9  We  think  not.  It  seems  from  the  evidence,  that 
ihe  store  never  was,  at  any  period,  the  place  appointed  for 
the  delivery  of  notices  or  other  communications  to  the  de- 
fendant.   But  if  it  had  been,  the  note  in  question  came  to 
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maturity  some  time  in  the  month  of  July  1619,  and  the  proof 
was,  that  the  defundant  took  charge  of  the  post  office  some- 
time  in  the  year  ISIS;  after  which,  that  became  the  place 
at  which  notices  and  other  communications  to  him  were 
luuaily  left,  and  where  he  transacted  both  his  private  tnd 
public  business.  Were  it  to  be  admitted  that  the  service  of 
a  notice  at  a  place  not  appointed  by  the  defendant  as  (he 
one  at  which  notices  to  him  were  to  be  delivered,  would  be 
sufficient  in  law  to  charge  him,  upon  the  ground  that  .other 
notices  had  been  previously  lcf\  at  tbo  same  place;  it  would 
surely  be  too  extravagant  to  contend  that  a  service  at  the 
seme  place  would  be  legal,  afler  another  place  had  been 
appointed  for  that  purpose,  and  where  they  had  in  point  of 
&ct  been  usually  left. 

It  is  unnecessary  to  pursue  this  inquiry  further;  because 
although  the  sufficiency  of  the  service  of  the  notice  gene- 
rally was  insisted  upon  by  the  counsel  for  the  plaintiff  in 
error  in  argument,  yet  the  instruction  asked  for  by  the  plain- 
tiff in  the  court  below,  placed  its  validity  not  merely  upon 
the  circumstance  that  the  store  was  the  place  where  notices 
for  the  defendant  were  generally  left;  but  upon  the  addi- 
tional  and  stronger  one,  that  the  notice  in  this  case  was  duly 
received  by  the  defendant. 

Now  it  must  be  admitted,  that  if  the  hypothesis  that  ibe 
notice  in  this  case,  though  left  al  an  improper  place,  was 
nevertheless  in  point  of  fact  received  in  due  time  by  the  de- 
fendant, were  proved,  or  could  from  the  evidence  in  the 
cause  be  properly  presumed  by  the  jury,  it  was  sufficient  in 
point  of  law  to  charge  him.  In  the  case  of  Ireland  va.  Kip, 
10  John».  A90,  HJohna.23l,'n  was  decided,  that  admitting  a 
service  of  notice  at  the  house  in  Frankfurt  street,  where  the 
defendant  had  directed  his  letters  to  be  left  by  the  letter  car- 
riers, would  have  been  good  and  equivalent  to  service  at  his 
dwelling  or  counting  house;  still  the  notice,  though  impro- 
perly put  into  the  post  office,  would  be  sufficient ;  if  it  were 
accompanied  by  proof  that  it  had  actually  been  delivered  at 
the  dwelling  house  of  the  indorscr,  or  at  the  house  in  Frank- 
fort street. 

Bat  in  the  present  case,  there  was  not  a  scintilla  of  direct 
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or  positive  proof  that  the  notice  in  question  ever  reached  the 
person,  the  dwelling  house,  or  place  of  business  of  the  de- 
fendanty  and  the  court  was  called  upon  by  the  plaintiflb^ 
counsel  to  instruct  the  jury- that  the  papers  which  they  had 
given  in  evidence  were  competent  evidence  from  which  the 
jury  might  infer  that  the  defendant  did  duly  receive  the  said 
notice.  Was  the  court  wrong  in  refusing  to  give  this  ia- 
structionl 

Presumptions,  from  evidence  given  in  a  cause  of  the  exis- 
tence of  particular  facts,  are  in  many,  if  not  in  all  cases, 
mixed  questions  of  law  and  fact.  If  the  evidence  be  irrele- 
vant to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly 
warrant  a  jury  in  presuming  it,  the  court  is  so  far  from  being 
bound  to  instruct  them,  that  they  are  at  liberty  to  presume 
it,  that  they  would  err  in  giving  such  instructionas  For  why 
give  it,  when  it  is  manifest,  that  if  the  jury  should  find  their 
verdict  upon  the  fact  so  deduced,  it  would  be  the  duty  of  the 
court  to  set  it  aside,  and  to  direct  a  re-trial  of  the  cause  1 

Let  us  now  see  what  were  the  papers  which  the  plaintiffs 
had  given  in  evidence,  which  the  court  were  called  upon  to 
declare  to  the  jury  were  competent  evidence  from  which 
the  jury  might  make  the  inference  insisted  upon. 

The  first  is  the  letter  of  the  defendant,  dated  the  8th  of 
May  1822,  and  addressed  to  the  cashier  of  the  bank  of  Co- 
lumbia, in  which  he  declares  that  he  will  not  take  any  ad- 
vantage of  the  limitation  act,  for  his  indorsement  on  this 
and  another  note  ;  the  blank  authority  sent  to  the  defendant 
by  the  cashier  of  the  bank  of  the  United  States  on  the  14th 
of  December  1824,  for  the  signatures  of  the  defendant  and 
of  the  maker  of  the  notes,  purporting  to  empower  some  at- 
torney to  docket  suits  against  them  on  these  notes,  with  a 
declaration  indorsed  thereon  by  the  defendant,  that  if  the 
maker  of  the  notes  should  not  be  able  to  satisfy  the  bank 
before  court,  and  they  should  determine  to  bring  suit,  he 
would  instruct  a  particular  person  to  docket  the  case  for  him. 

Let  it  be  admitted  that  these  papers  bound  the  defen- 
dant to  abstain  from  making  a  particular  defence  to  which 
the  law  entitled  him,  and  to  cause  the  action  intended  to  be 
commenced  against  him  to  be  docketed,  so  as  not  to  delay  the 
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plaioUfli,  could  the  jurj  from  thence  infer  with  ttnjr  legal 
propriety,  either  thtt  the  neeeuity  of  proving  notice  of  the 
aoD-psyment  of  the  notei  would  be  diipenied  with,  or  the 
Act,  that  the  notice  left  at  the  »ton  of  Jamei  Corcoran  was 
receivod  by  the  defendant  at  amy  Hme,  much  len  in  ihte 
Hma¥ 

If  this  wai  a  queition  of  inference  St  to  be  mibmitted  to 
the  discretion  of  the  jury ;  it  aeems  to  the  Court  that  the  rules 
reipecting  thia  lubject,  which  have  been  laid  down  with  bo 
much  care,  would  no  longer  be  flzed  and  certain,  but  would 
change  with  the  varying  coocluiioni  which  a  jury  might 
draw  of  the  fact,  from  evidence  however  ilight  given  to  prove 
it.  What,  lor  example,  dues  the  rule  that  notice  must  in 
certain  cases  be  served  personalty  upon  the  indorser,  or  be 
left  at  his  dwelling  house  or  place  of  busineBs,  signify,  if  a 
jury  may  from  any  evidence,  however  remote  from  the  fact, 
presume  that  the  notice,  though  left  at  any  olber  place,  may 
have  found  its  way  to  the  hands  of  the  person  whom  it  was 
intended  to  charge  ? 

It  was  insisted  by  the  counsel  for  the  plaintiffs,  that  the 
evidence  above  noticed,  and  olone  relied tfpon  mthtifutruC' 
tion  asked  for  to  warrant  the  inference,  was  strengthened  by 
the  citcumatance  of  the  connexion  between  the  defendant 
and  the  owner  of  the  store  where  the  notices  for  the  former 
were  sometimes  left.  But  if  this  circumstance  stood  alone 
in  the  case,  and  a  notice  delivered  to  the  son  who  was  not 
a  member  of  the  father's  family,  would  not  be  a  legal  notice, 
nor  competent  to  warrant  a  presumption  that  it  bad  reached 
the  father,  which  it  unquestionably  would  not,  the  question 
cannot  be  affected  by  its  being  thrown  in  as  a  make-weight 
with  other  circumstances  in  themselves  insufficienl  to  justify 
the  conclusion. 

In  the  case  of  Ireland  va.  Kip,  the  circumstances  to  induce 
a  presumption  that  the  notice  reached  the  defendant  were 
certainly  as  strong  as  they  could  well  be.  The  letter  car- 
rier was  directed  to  leave  all  letters  for  the  defendant  at  a 
certain  house  in  Frankfort  street.  The  carrier  called  at  the 
post  office  three  or  four  times  every  day,  and  look  out,  and 
delivered  all  letters  left  there ;  and  the  defendant  uaually 
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sent  or  called  every  day  at  that  house  for  his  letters.   Upon 
the  second  trial  of  this  cause,  the  plaintiffs  insisted  upon  the  ^ 

above  evidence,  that  the  jury  had  a  right  to  presume  thtl  ^ 

the  notice  in  question  had  been  duly  received  by  thedeien- 
dant.  But  the  chief  justice  who  tried  the  cause,  instead  of 
leaving  it  to  the  jury  to  make  this  presumption,  overruled  * 
the  whole  of  the  evidence  offered  by  the  plaintiffs,  and  di- 
rected a  non-suit.  When  the  case  came  before  the  supreme 
courti  it  was  there  stated  ^  the  judge  who  delivered  the 
opinion,  that  it  would  be  extremely  embarrassing  to  suffer 
the  rule  to  fluctuate,  by  making  exceptions  which  would 
lead  to  uncertainty,  and  that  it  was  of  the  utmost  import- 
ance in  mercantile  transactions,  to  have  a  certain  and  sta- 
ble rule  in  relation  to  notices, — in  which  sentiments  this 
Court  entirely  concur.  That  court  finally  decided,  that,  as 
it  did  not  appear  that  the  notice  was  left  at  the  defendant's 
place  of  business  in  Frankfort  street,  and  it  did  appear  that 
be  resided  in  the  city,  the  non-suit  was  correct.  If  this  case 
be  law,  as  to  which  we  are  not  now  called  upon  to  give  an 
opinion,  it  is  in  point  upon  the  very  question  now  under 
consideration. 

If  the  court  below  then  committed  no  error  in  refusing  to 
give  the  instructions  asked  for  by  the  plaintiffs'  counsel, 
they  were  right  in  giving  that  which  was  prayed  for  by 
the  defendant's  counsel,  which  merely  affirmed,  that  the  no- 
tice left  at  the  store  of  James  Corcoran,  occupied  by  him 
separately  from  the  dwelling  part  of  the  house  occupied  by 
the  defendant;  if  the  facts  were  so  found  by  the  jury ;  were  not 
sufficient  to  charge  the  defendant,  and  that  on  the  said  evi- 
dence they  ought  to  find  for  the  defendant  on  the  first  issue; — 

It  is  the  opinion  of  this  Court,  that  the  judgment  of  the 
court  below  ought  to  be  afiirmed  with  costs. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  where- 
of, it  is  considered,  ordered,  and  adjudged  by  this  Court, 
that  the  judgment  of  the  said  circuit  court  in  this  cause  be, 
ttnd  the  same  is  hereby  afiirmed  with  costs. 


SUPREME  COURT. 


Da»I£L  anp  Joekph  Jackson,  pLAiKTirrs  i>  kksos  m.  Joio 
TwEnriiiA?!. 

The  lllh  Kclion  of  the  act  of  1789,  muit  be  constnied  in  connetion  trilh  ind 
In  cooronnity  with  the  conitltalfra  of  ths  UnEtsd  Stitei.  By  tbif  liHsr,  the 
judicial  powet  dou  Dot  extend  ta  piiraM  sulta  in  trhich  an  alien  It  a  partj, 
unleM  a  citiisn  be  (he  adTcne  paity ;  ud  it  li  indispenaable  to  arer  (he  dtt- 
■enahip  of  the  dercDdanls,  toshoi*,  onlfe  record,  (he  jurladiction  ofthecoorf. 

THIS  cause  was  brought  before  the  Court  b}>  a  writ  of 
error  to  the  circuit  court  of  the  southern  circuit  of  New 
York. 

The  description  of  the  parties  on  the  record  was  "  John 
Twentyman,  a  subject  of  the  king  of  Great  Britain  vs.  Daniel 
and  Joseph  Jackson."  No  citizenshipofthedefendanti  being 
argued. 

The  question  was  whether  the  circuit  court  under  the 
Ilth  section  of  the  judiciary  act  of  1789,  ch.  20,  which  gives 
jurisdiction,  among  other  cases,  "  where  an  alien  is  a  party," 
had  jurisdiction  of  the  cause  without  an  assumpsit  on  the 
record  of  tlie  citizenship  of  the  defendants. 

Mr  Taylor,  for  the  plaintiffs  in  error,  argued  that  the  judg- 
ment of  the  circuit  court  should  be  reversed.  He  cited 
Bingham  vs.  Cabot,  3  Dall.  382.  Hodgson  va.  Bowertmnt, 
b  Cranch,  303.  Sullivan  vs.  The  Fulton  Steam  Boat  Com- 
pany, 6  Whealon,  450. 

The  Court  were  of  opinion  that  the  11th  section  of  the 
act  must  be  construed  in  connexion  with  and  in  conformity 
to  the  constitution  of  the  United  States.  That  by  the  latter, 
the  judicial  power  was  not  extended  to  private  suits,  in 
which  an  alien  is  a  party,  unless  a  citizen  be  the  adverse 
party.  It  was  indispensable  therefore  to  aver  the  citizen- 
ship of  the  defendants,  in  order  to  show  on  the  record  the 
jurisdiction  of  the  court. 

The  omission  so  to  do  was  fatal,  and  according  to  the 
known  course  of  the  decisions  of  the  Court,  the  judgment  of 
(he  circuit  court  must  be  reversed  for  want  of  jurisdiction. 
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JoHH  P.  Van  Nkss  and  Mabcia  his  wife,  PLAnmFFs  m  esros 
VM.  Perez  Pacard,  DEF£KDA^'T  in  error. 

Aetkm  on  the  caie  agaiott  the  defendaDt  for  wai te,  eoftmittod  by  him  while  teaanC 
of  the  pJaintiff,  the  owner  of  the  reveraionaiy  intereat,  by  ptiufinf  down  and  re- 
ntovbig  from  the  demised  premises,  a  dwelHog  house  erected  thereon,  and 
attached  to  the  freehold.  The  question  raised  in  the  case  was,  what  fixtures 
erected  hf  the  tenant  during  \iiB  term  are  movable  by  him. 

The  geneiml  rule  of  tbe'commoo  law  undoubtedly  is»  that  whatOTer  is  once  an- 
nexed to  the  freehold  becomes  part  of  it,  and  cannot  be  afterwards  removed, 
except  by  him  who  is  entitled  to  the  inheritance.  This  rule,  however,  never 
wasinflezlble^  and  without  excepciona.  It  was  eonstiued  most  strictly  between 
execntor  and  heir,  in  favour  of  the  latter;  and  more  libeially  between  tenant 
for  life  and  in  tail,  and  remainderman  or  reversioner,  in  lavour  of  the  former ;  and 
tenant,  in  favour  of  the  tenant.  A  more  extensive  exception  to  the  rule  has 
bten  of  fixtures  erected  for  the  purposes  of  trade.  Fixtures  which  were  erect- 
ed to  cany  on  trade  and  manufiictures,  were  from  an  early  period  of  the  law 
allowed  to  be  removed  by  the  tenant,  during  Ills  term  \  and  were  deemed  per- 
sonalty for  many  other  purposes.     [143] 

The  common  law  of  England  is  not  to  be  taken  in  all  respects  to  be  that  of  Ame- 
rica. Our  aneeitors  brought  with  them  its  general  principles,  and  claimed  it 
as  their  birth  right.  But  they  brought  with  them,  and  adopted  only  that  por- 
tion which  was  applicable  to  their  situation.     [144] 

It  mif^t  deserve  consideration,  whether,  if  the  rule  of  the  common  law  of  Eng- 
land which  prohibits  the  removal  of  fixtures  erected  by  the  tenant  for  agri- 
cidtufal  purposes,  were  not  previously  adopted  in  a  state  by  some  authoritative 
practice  or  adjudication  ;  it  ought  to  be  assumed  by  this  Court,  as  a  part  of  the 
jurisprudence  of  such  state,  upon  the  mere  footing  of  its  existence  In  the  com- 
mon law.    [146] 

The  question'whetber  fixtures  erected  for  the  purposes  of  trade,  are  or  are  not 
removable  by  the  tenant,  does  not  depend  upon  the  form  or  size  of  the  build- 
ing ;  whether  it  has  a  brick  foundation  or  not,  or  is  one  or  two  stories  high ;  or 
has  a  brick  or  other  chimney.  The  solo  question  is,  whether  It  is  designed  for 
the  purposes  of  trade  or  not.     [146} 

If  the  hoose  were  built  principally  for  a  dwelling  bouse  for  the  family,  indepen- 
dently of  carrying  on  a  trade,  then  it  would  doubtless  bo  deemed  a  fixture  falling 
under  the  general  rule,  and  irremovable.  But  if  the  residence  of  the  family 
were  merely  an  accessary  for  the  more  beneficial  exercise  of  the  trade,  and 
with  a  view  to  superior  accommodation  in  this  particular,  then  it  is  within  the 
exception.     [147] 

Every  demise  between  landlord  and  tenant  in  respect  to  matters  in  which  the 
parties  are  silent,  may  be  fairly  open  (o  explanation  by  (he  gcneiel  usage  and 
custom  of  the  country,  or  of  the  district  where  the  land  lies.  Every  person, 
under  such  circumstances,  is  supposed  to  be  conusant  of  this  custom,  and  to 
contract  with  a  tacit  reference  to  it.     [148] 

A  court  cannot  be  required  to  give  an  instruction  to  the  jury  as  to  the  relation, 
light  and  eiedibilUy  of  the  testimony  adduced  by  the  parlies  in  a  cause.  [149] 

Vol.  II.— S 
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ERROR  to  the  circuit  court  of  the  county  of  Washington, 
in  the  district  of  Columbia. 

The  plaintifTs  in  error  instituted  tlicir  action  of  trespass 
on  the  case,  in  the  court  below ;  to  recover  damages  for  the 
removal  of  certain  buildings  from  a  lot  of  ground  in  the  city 
of  Washington,  tho*  property  of  the  plaintitls;  which  had 
been  leased  to  the  defendant  by  the  plaintiffs  for  a  term  of 
years,  resening  a  lenl.  The  jury  gave  a  verdict  in  favour 
of  the  defendant. 

Upon  the  trial  of  tliis  cause,  the  plaintiffs  gave  in  evidence 
to  the  jury,  an  indenture  of  lease  between  them  and  the  de- 
feodant,  for  a  lot  of  ground  in  the  city  of  Washington  for  a 
term  of  years,  reserving  a  certain  rent,  with  the  privilege  to 
.  purchase  out  the  fee  at  a  stipulated  sum;  and  olfered  evi- 
dence to  the  jury  to  prove,  that  after  the  defendant  had  taken 
possession  of  the  land  described  in  the  lease,  he  erected 
thereon  a  building,  two  stories  high  in  front,  with  a  cellar 
of  stone  or  brick,  and  a  shed  of  one  story ;  and  that  the  prin- 
cipal building,  which  had  a  brick  chimney,  rested  upon  this 
stone  or  brick  foundation.  That  the  defendant  was  a  car- 
penter by  trade,  and  resided  in  the  house  from  the  com- 
mencement of  his  lease  to  about  tbo  period  of  its  expiration, 
and  that,  before  tlie  term  had  expired,  he  took  down  and 
removed  the  said  house  from  olV  the  premises. 

The  defendant  gave  evidence,  that,  upon  obtaining  the 
said  lease,  he  erected  the  building  with  a  view  to  carry  on 
the  business  of  a  dairyman,  and  for  the  residence  of  his 
family  and  servants  engaged  in  liis  said  business;  and  that 
the  cellar,  in  which  was  n  spring,  was  made  and  used  exclu- 
sively for  a  milk  cellar;  that  in  the  upper  part  of  the  house 
were  kept,  and  scalded,  and  washed,  the  utensils  of  his  said 
business;  and  that  that  part  was  also  occupied  as  a  dwelling 
for  his  family ;  that  he  was  also  a  carpenter,  and  had  tools 
and  two  apprentices  in  the  house,  and  a  work-bench  out  of 
doors;  and  that  he  worked  in  said  house  at  his  trade  of  a 
carpenter;  that  the  house  was  in  a  rough  unfinished  state, 
and  made  partly  of  old  materials;  and  that  he  niso  erected 
on  said  lot  a  stable  for  his  cows,  of  plank  and  timber,  fixed 
upon  posts  fastened  into  the  cround;  and  that  the  stable 
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was  pulled  down  and  removed  at  the  same  time  with  the 
piincipal  building. 

Upon  tiiis  evidence  the  counsel  for  the  plaintiff  prayed 
the  instructions  of  the  court  to  the  jury,  that  if  they  should 
believe  the  same  to  be  true,  the  defendant  was  not  justified 
in  removing  the  house  from  the  premises;  and  that  he  is 
liable  in  this  action  to  the  plaintiffs,  for  the  value  of  the 
bouse;  which  instructions  the  court  refused  to  give. 

The  defendant  also  offered  evidence  to  prove,  that  a  usage 
and  custom  existed  in  the  city  of  Washington,  which  author- 
ip^  a  tenant  to  remove  any  building  which  he  might  erect 
apon  leased  premises ;  provided  the  same  was  removed  be- 
fore the  expiration  of  the  term. 

Upon  this  evidence  the  counsel  for  the  plaintiffs  asked  from 
the  court  instructions  to  the  jury,  that  the  same  was  not 
competent  to  establish  the  fact,  that  a  general  usage  did 
exist  in  the  city  of  Washington,  which  authorised  a  tenant 
to  remove  such  a  house  as  that  which  has  been  erected  by 
the  defendant ;  nor  was  it  competent  for  the  jury  to  infer 
from  the  evidence,  that  such  a  usage  existed.  These  in- 
structions were  refused  by  the  court. 

The  plaintiffs  then  gave  evidence,  by  the  examination  of 
a  number  of  persons;  who,  as  owners  of  real  property  in  the 
city  of  Washington,  were  claimed  to  know  all  that  apper- 
tained to  it;  to  show  that  the  usage,  under  which  the  de- 
fendant asserted  a  right  to  remove  the  buildings  erected  by 
him,  did  not  exist;  and  thereupon  moved  the  court  to  in- 
struct the  jury,  that  upon  the  evidence,  it  is  not  competent 
for  them  to  find  a  usage  or  custom  of  the  place,  by  which 
the  defendant  could  be  justified  in  recovering  the  house  in 
question ;  and  that  there  being  no  such  usage  the  plaintiff 
are  entitled  to  a  verdict  for  the  value  of  the  house,  which 
the  defendant  pulled  down  and  destroyed.  These  instruc- 
tions were  also  refused. 

The  plaintiffs  by  their  bill  of  exceptions  presented  the 
whole  of  these  matters  for  the  consideration  of  this  Court. 

Mr  Coxe,  for  the  plaintiff,  contended,  that  the  court 
erred  in  giving  and  refusing  the  instructions.     The  question 


140  SUPREME  COURT. 

[Vu  N«M  VI.  pMvd.] 
in  this  case  ia  one  of  great  interest  to  the  owners  of  property 
in  the  city  of  Washington.  The  evidence  offered  by  the 
defendant  was  insufficient  to  establish  a  usage;  nad,  if  upon 
such  testimony,  a  usage  can  be  made  out,  there  is  no  safety 
to  any  owner  of  property.  To  establish  a  usage  the  evidenCB 
must  be, clear  and  certain,  and  uncontradicted ;  and  the 
court  should  take  care  to  apply  this  principle  whenever  a 
usage  is  claimed ;  as  when  it  has  been  established  it  becomes 
the  law  of  all  coses  under  similar  circumstances.  The  prin- 
ciples of  law  relative  to  usage  are  settled  in  1  OaUiton^* 
Rep.  444.  Collings  &,  Co.  vs.  Hope,  3  H  ash.  Or.  Comt 
Rep.  149. 

It  cannot  be  contended  that  the  building  could  be  reco- 
vered by  the  defendant,  upon  the  principles  which  courts 
have  established  in  favour  of  trade.  No  case  can  be  found, 
in  which  a  building  fixed  to  the  freehold  was  allowed  to  be 
taken  away.  All  the  adjudged  cases  go  to  the  extent  of 
permitting  instruments  and  machinery  used  for  the  purposes 
of  trade  to  be  carried  away,  but  nothing  more.  The  freehold 
is  never  to  be  injured,  and  must  always  be  left  in  the  condi- 
tion it  was  when  the  lease  commenced.  Cited  3  East,  35, 
WoodfaWt  Landlord  fy  Tenant,  323.  This  building  was 
erected  for  the  accommodation  of  the  family  of  the  defend- 
ant. It  could  not  therefore  be  considered  as  required  for 
the  (rade  of  the  defendant;  nor  was  it  appropriated  to  a 
particular  trade ;  the  defendant  being  a  carpenter,  and  also 
employing  hioiself  in  vending  milk. 

Mr  Barrett  and  Mr  Jones,  for  the  defendant,  argued, 

1.  That  independent  of  the  benefit  from  the  usage,  which 
was  set  up  as  matter  of  defence ;  the  buildings  removed  from 
the  premises,  were  erected  and  used  by  the  tenant  for  the 
purposes  of  his  trade,  and  he  had  therefore  a  right  to  remove 
them  under  the  general  law  of  landlord. 

2.  The  usage  of  the  city  of  Washington  which  was  fiilly 
proved,  recognizes  the  right  of  tenants  to  remove  buildings 
put  up  by  them,  on  lots  which  before  the  lease  were  in  an 
unimproved  state. 

3.  The  instructions  given  by  the  court,  and  their  refusal 
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to  instruct  the  jury  as  required  by  the  counsel  for  the  plain- 
tiffs were  correct. 

In  support  of  the  first  point,  were  cited  1  If.  Bl.  258.  2 
Eoit^  88.  Elwes  vs.  Maw,  3  Eaaty  37.  7  Johns.  227.  20 
/ojbit.  30. 

In  the  English  cases  a  distinction  is  taken  between  fix- 
tures on  buildings  for  agricultural  purposes  and  those  for 
trade.  This  distinction  upon  a  fair  view  of  those  cases  cannot 
be  sustained.  The  principles  which  have  always  been  ap- 
plied in  those  cases  to  trade,  may  be  as  well  applied  to 
agriculture.  In  the  city  of  Washington,  where  there  is  and 
for  a  long  period  will  be  a  large  space  upon  which  no  build- 
ings will  be  placed,  the  application  of  more  liberal  princi- 
ples than  those  found  in  the  English  cases  is  proper  and 
necessary.  Cited  Wood/airs  Landlord  fy  Tenant,  224.  JSul- 
kfs  JVm  Prius,  34.  2.  3.  The  court  properly  submitted  the 
question  of  usage  to  the  jury.  It  was  regularly  a  question 
for  them.  Had  the  court  proscribed  a  rule  which  would 
have  taken  from  the  jury  the  question  of  usage,  it  would 
have  been  error ;  but  here  whether  the  usage  was  proved 
was  submitted  and  correctly. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Columbia,  sitting  for  the  county  of  Washington. 

The  original  was  an  action  on  the  case  brought  by  the 
plaintiffs  in  error  against  the  defendant  for  waste  committed 
by  him,  while  tenant  of  the  plaintiffs,  to  their  reversionary 
interest,  by  pulling  down  and  removing  from  the  demised 
premises  a  messuage  or  dwelling  house  erected  thereon  and 
attached  to  the  freehold.  The  cause  was  tried  upon  the 
general  issue,  and  a  verdict  found  for  the  defendant,  upon 
which  a  judgment  passed  in  his  favour;  and  the  object  of 
the  present  writ  of  error  is  to  revise  that  judgment. 

By  the  bill  of  exceptions,  filed  at  the  trial,  it  appeared 
that  the  plaintiffs  in  1820  demised  to  the  defendant,  for 
aeven  years,  a  vacant  lot  in  the  city  of  Washington,  at  the 
yearly  rent  of  $112  50  cents,  with  a  clause  in  the  lease  that 
the  defendant  should  have  a  right  to  purchase  the  same  at  any 
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time  during  the  term  for  $1875.  After  the  dcrcndant  had 
taken  possession  of  the  lot,  be  erected  thereon  a  wooden 
dwelling  house,  two  stories  high  in  front,  with  a  shed  of  one 
story,  a  cellar  of  stone  or  brick  foundation  and  a  brick 
chimney.  The  defendant  and  his  family  dwelt  in  the  house 
from  its  erection  until  near  the  expiration  of  the  lease,  when 
he  took  tiie  same  down  and  removed  all  the  materials  from 
the  lot.  The  defendant  was  a  carpenter  by  trade ;  and  he 
gave  evidence,  that  upon  obtaining  the  lease  he  erected  the 
building  above  mentioned,  tvilh  a  view  to  carry  on  the  bu^ 
tmess  of  a  dairy  man,  and  for  the  residence  of  his  family 
and  servants  engaged  in  his  said  business;  and  that  the 
cellar,  in  which  there  was  a  spring,  was  made  and  exclusively 
osed  for  a  milk  cellar,  in  which  the  utensils  of  his  said  bu- 
siness were  kept  and  scalded,  and  washed  and  used ;  and 
that  feed  was  kept  in  the  upper  part  of  the  house,  which 
was  also  occupied  as  a  dwelling  for  his  family.  That  the 
defendant  had  his  tools  as  a  carpenter,  and  two  apprentices 
in  the  house,  and  a  work-bench  out  of  doors;  and  car- 
penter's work  was  done  in  the  house,  which  was  in  a  rough 
unfinished  state  and  made  partly  of  old  materials.  That  he 
also  erected  on  the  lot  a  stable  for  his  cows  of  plank  and 
timber  fixed  upon  posts  fastened  into  the  ground,  which 
stable  he  removed  with  the  house  before  the  expiration  of 
his  lease. 

Upon  this  evidence,  tlie  counsel  for  the  plaintiffs  prayed 
for  an  instruction,  that  if  the  jury  should  believe  the  same 
to  be  true,  the  defendant  was  not  justified  in  removing  the 
said  house  (torn  the  premises ;  and  that  he  was  liable  to  the 
plaintifis  in  this  action.  This  instruction  the  court  refused 
to  give;  end  the  refusal  constitutes  his  first  exception. 

The  defendant  farther  oQered  evidence  to  prove,  that  a 
usage  end  custom  existed  in  the  city  of  Washington,  which 
authorised  a  tenant  to  remove  any  building  which  he  might 
erect  upon  rented  premises,  provided  he  did  it  before  the 
expiration  of  the  term.  The  plaintiffs  objected  to  tliis  evi- 
dence ;  but  the  court  admitted  it.  This  constitutes  the  se- 
cond exception. 

Testimony  was  then  introduced  on  this  point,  and  after 
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the  examination  of  the  witnesses  for  the  defendant,  the 
plaintiffs  prayed  the  court  to  instruct  the  jury  that  the  evi- 
dence was  not  competent  to  establish  the  fact,  that  a  ge- 
neral usage  had  existed  or  did  exist  in  the  city  of  Washing- 
ton, which  authorised  a  tenant  to  remove  such  a  house  as 
that  erected  by  the  tenant  in  this  case;  nor  was  it  compe- 
tent for  the  jury  to  infer  from  the  said  evidence,  that  such  a 
usage  had  existed.  The  court  refused  to  give  this  instruc- 
tion, ancl  this  constitutes  the  third  exception. 

The  counsel  for  the  plaintiffs  then  introduced  witnesses 
to  disprove  the  usage;  and  after  their  testimony  was  given, 
he  prayed  the  court  to  instruct  the  jury,  that  upon  the  evi- 
dence given  as  aforesaid  in  this  case,  it  is  not  competent 
for  them  to  find  a  usage  or  custom  of  the  place  by  which 
the  defendant  could  be  justified  in  removing  the  house  in 
question;  and  there  being  no  such  usage,  the  plaintiffs  are 
entitled  to  a  verdict  for  the  value  of  the  house,  which  the 
defendant  pulled  down  and  destroyed.  The  court  was  di- 
vided and  did  not  give  the  instruction  so  prayed ;  and  this 
constitutes  the  fourth  exception. 

The  first  exception  raises  the  important  question,  what  fix- 
tures erected  by  a  tenant  during  his  term,  are  removable  by 
him? 

The  general  rule  of  the  common  law  certainly  is,  that 
whatever  is  once  annexed  to  the  freehold  becomes  part  of 
it,  and  cannot  afterwards  he  removed,  except  by  him  who  is 
entitled  to  the  inheritance.  The  rule,  however,  never  was, 
at  least  as  far  back  as  we  can  trace  it  in  the  books,  inflex- 
ible, and  without  exceptions.  It  was  construed  most  strictly 
between  executor  and  heir  in  favour  of  the  latter;  more 
liberally  between  tenant  for  life  or  in  tail,  and  remainder 
man  or  reversioner,  in  favour  of  the  former;  and  with  much 
greater  latitude  between  landlord  and  tenant,  in  favour  of  the 
tenant.  But  an  exception  of  a  much  broader  cast,  and 
whose  origin  may  be  traced  almost  as  high  as  the  rule  itself, 
is  of  fixtures  erected  for  the  purposes  of  trade.  Upon  prin- 
ciples of  public  policy,  and  to  encourage  trade  and  manu- 
factures, fixtures  which  were  erected  to  carry  on  such  busi- 
ness, were  allowed  to  be  removed  by  the  tenant  during  his 
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tenn,  and  were  deemed  persooalty  for  many  olber  purposes. 
The  principal  cases  are  collected  and  reviewed  by  Lord 
EUeDborough  in  delivering  the  opinion  of  the  court  in 
Elwes  va.  Maw,  3  £ari'a  R.  38 ;  and  it  seema  unnecessary 
to  do  more  than  to  refer  to  that  case  for  a  full  summary  of 
the  general  doctrine  and  its  admitted  exceptions  in  England. 
The  court  there  decided,  that  in  the  case  of' landlord  and 
teoant,  there  had  been  no  relaxation  of  the  general  rule  in 
cases  of  erections,  solely /or  agricuUural  purposes,  however 
beneficial  or  important  they  might  be  as  improvements  of 
the  estate.  Being  once  annexed  to  the  freehold  by  ibe 
tenant,  they  became  a  part  of  the  realty,  and  could  never 
afterwards  be  severed  by  the  tenant.  The  distinction  is 
certainly  a  nice  one  between  fixtures  for  the  purposes  of 
trpde,  and  fixtures  for  agricultural  purposes;  at  least  in 
those  cases,  where  the  sale  of  the  produce  constitutes  the 
principal  object  of  the  tenant,  and  the  erections  are  for  the 
purpose  of  such  a  beneficial  enjoyment  of  the  estate.  But 
that  point  is  not  now  before  us;  and  it  is  unnecessary  to 
consider  what  the  true  doctrine  is  or  ought  to  be  on  this 
subject.  However  well  settled  it  may  now  be  in  England, 
it  cannot  escape  remark,  that  learned  judges  at  different 
periods  in  that  country,  have  entertained  different  opinions 
upon  it,  down  to  the  very  date  of  the  decision  in  Elwes  va. 
Maw,  3  East's  R.  38. 

The  common  law  of  England  is  not  to  be  taken  in  all  re- 
spects to  be  that  of  America.  Our  ancestors  brought  with 
them  its  general  principles,  and  claimed  it  as  their  birth- 
right; but  they  brought  with  them  and  adopted  only  that 
portion  which  was  applicable  to  their  situation.  There  could 
be  little  or  no  reason  for  doubting  that  the  general  doctrine 
as  to  things  annexed  to  the  freehold,  so  far  as  it  respects 
heirs  and  executors,  was  adopted  by  them.  The  question 
could  arise  only  between  difierent  claimants  under  the  same 
ancestor,  and  no  general  policy  could  be  subserved,  by  with- 
drawing from  the  heir  those  things  which  his  ancestor  had 
chosen  to  leave  annexed  to  the  inheritance.  But,  between 
landlord  and  tenant,  it  is  not  so  clear  that  the  rigid  rule  of 
the  common  law,  at  least  as  it  is  expounded  in  3  Eeut,  38, 
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was  80  applicable  to  their  situation,  as  to  give  rise  to  neces- 
sary presumption  in  its  favour.  The  country  was  a  wilder- 
ness, and  the  universal  policy  was  to  procure  its  cultivation 
and  improvement.  The  owner  of  the  soil  as  well  as  the  pub- 
lic, had  every  motive  to  encourage  the  tenant  to  devote  him- 
self to  agriculture,  and  to  favour  any  erections  which  should 
aid  this  result;  yet,  in  the  comparative  poverty  of  the  coun- 
try, what  tenant  could  afford  to  erect  fixtures  of  much  ex- 
pense or  value,  if  he  was  to  lose  his  whole  interest  therein 
by  the  very  act  of  erection  9  His  cabin  or  log-hut,  however 
necessary  for  any  improvement  of  the  soil ;  would  cease  to  be 
bis  the  moment  it  was  finished.  It  might,  therefore,  deserve 
consideration,  whether,  in  case  the  doctrine  were  not  pre* 
viously  adopted  in  a  state  by  some  authoritative  practice  or 
adjudication ;  it  ought  to  be  assumed  by  this  Court  as  a  part 
€>f  the  jurispru4ence  of  such  state,  upon  the  mere  footing  of 
its  existence  in  the  common  law.  At  present,  it  is  unneces- 
sary to  say  more,  than  that  we  give  no  opinion  on  this  ques- 
tion. The  case  which  has  been  argued  at  the  bar,  may  well 
be  disposed  of  without  any  discussion  of  it. 

It  has  been  already  stated  that  the  exception  of  buildings 
and  other  fixtures,  for  the  purpose  of  carrying  on  a  trade  or 
manufacture,  is  of  very  ancient  date,  and  was  recognised  al- 
most as  early  as  the  rule  itself.  The  very  point  was  decided 
in  20  Henry  VII.  13,  a.  and  6.,  where  it  was  laid  down, 
that  if  a  lessee  for  years  made  a  furnace  for  his  advantage, 
or  a  dyer  made  his  vats  or  vessels  to  occupy  his  occupation^ 
during  the  term,  he  may  afterwards  remove  them.  That 
doctrine  was  recognised  by  lord  Holt,  in  Poole's  case,  1  Salk. 
368,  in  favour  of  a  soap-boiler  who  was  tenant  for  years. 
He  held  that  the  party  might  well  remove  the  vats  he  set  up 
in  relation  to  trade ;  and  that  he  might  do  it  by  the  common^ 
law,  (and  not  by  virtue  of  any  custom)  in  favour  of  trade^ 
and  to  encourage  industry.  In  Lawton  vs.  Lawton,  3  Ath. 
R.  13,  the  same  doctrine  was  held  in  the  case  of  a  fire  en- 
gine, set  up  to  work  a  colliery  by  a  tenant  for  life.  Lord 
Hardwicke  there  said,  that  since  the  time  of  Henry  the  se- 
venth, the  general  ground  the  courts  have  gone  upon  of  re- 
laxing the  strict  construction  of  law  is,  that  it  is  for  the 
Vol.  II.— T 
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enefit  of  the  public,  to  encourage  tenants  for  life  to  do  what 
s  advantageous  to  the  estate  during  the  term.  He  added, 
'*  one  reason  which  weighs  with  me  is,  its  being  a  mixed 
coje,  between  enjoying  the  profits  of  the  land,  and  carrying 
on  a  species  of  trade;  and  in  considering  it  in  this  light,  it 
comes  very  near  the  instances  in  brewhouses,  &c.  of  furnaces 
and  coppers."  The  case  too  of  a  cider  mill,  between  the  exe- 
cutor and  heir,  &c.  is  extremely  strong,  for  though  cider  is 
a  part  of  the  profits  of  the  real  estate,  yet,  it  was  hel^'by 
lord  chief  baron  Comyns,  a  very  able  common  lawyer,  that 
the  cider  mill  was  personal  estate,  notwithstanding,  and  that 
it  sliould  go  to  the  executor.  *'  It  does  not  differ  it,  in  my 
opinion,  whether  the  ahed  be  made  of  brick  or  wood^  for  it  is 
only  intended  to  cover  it  from  the  weather  and  other  incon- 
veniences." In  Penton  va.  Robart,  2  Eaat^  88,  it  was  fur- 
ther decided  that  a  tenant  might  remove  Jiis  fixtures  for 
trade,  even  after  the  expiration  of  his  term,  if  he  yet  remain- 
ed in  possession;  and  lord  Kenyon  recognised  the  doctrine 
in  its  most  liberal  extent. 

It  has  been  suggested^  at  the  bar,  that  this  exception  in 
favour  of  trade  has  never  been  applied  to  cases  like  that  be- 
fore the  Court,  where  a  large  house  has  been  built  and  used 
in  part  as  a  family  residence.  But  the  question,  whether 
removable  or  not,  does  not  depend  upon  the  form  or  size  of 
the  building,  whether  it  has  a  brick  foundation  or  not,  or  is 
one  or  two  stories  high,  or  has  a  brick  or  other  chimney. 
The  sole  question  is,  whether  it  is  designed  for  purposes  of 
trade  or  not.  A  tenant  may  erect  a  large  as  well  as  a  small 
messuage,  or  a  soap  boilery  of  one  or  two  stories  high,  and 
on  whatever  foundations  he  may  choose.  In  Lawton  va. 
Lawton,  3  Atk.  R.  13,  lord  Hardwicke  said,  (as  we  have 
already  seen)  that  it  made  no  difference  whether  the  shed  of 
the  engine  be  made  of  brick  or  stone.  In  Penton  i^.  Ro- 
bart, 2  Eaafa  R.  88,  the  building  hada'brick  foundation,  let 
into  the  ground,  with  a  chimney  belonging  to  it,  upon  which 
there  was  a  superstructure  of  wood.  Yet  the  court  thought 
the  building  removable.  In  Elwes  t^^.  Maw,  3  Eaat^a  R.  37, 
lord  Ellenborough  expressly  stated,  that  there  was  no  dif- 
ference between  the  building  covering  any  fixed  engiiie, 
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uteniilf,  and  the  latter.  The  only  point  is,  whether  it  is  ac- 
eenarj  to  carrying  on  the  trade  or  not.  If  bona  fide  intend- 
ed for  this  purpose,  it  falls  within  the  exception  in  favour  of 
trade*  The  case  of  the  Dutch  barns,  before  lord  Kenyon(a), 
is  to  tliMaoie  effect. 

Tben%  to  the  residence  of  the  fiemnily  in  the  house,  this 
resolref  itself  into  the  same  consideration.  If  the  house 
were  built  principally  for  a  dwelling  house  for  the  family, 
independently  of  carrying  on  the  trade,  then  it  would  doubt* 
less  be  deemed  a  fixture,  falling  under  the  general  rule,  and 
immovable.  But  if  the  residence  of  the  family  were  merely 
an  accessory  for  the  more  beneficial  exercise  of  the  tradci 
and  with  a  view  to  superior  accommodation  in  this  particu* 
lar,  then  it  is  within  the  exception.  There  are  many  trades 
which  cannot  be  carried  on  well,  without  the  presence  of  many 
persons  by  night  as  well  as  by  day.  It  is  so  in  some  valua- 
ble manufactories.  It  is  not  unusual  for  persons  employed 
in  a  bakery  to  sleep  in  the  same  building.  Now  what  was 
the  evidence  in  the  present  case?  It  was,  "  that  the  defen- 
dant erected  the  building  before  mentioned,  with  a  view  to 
carry  on  the  Imainess  of  a  dairy  man,  and  for  the  residence 
cf  hie  family  and  servants  engaged  in  that  business.^*  The 
residence  of  the  family  was  then  auxiliary  to  the  dairy ;  it  was 
for  the  accommodation  and  beneficial  operations  of  this  trade. 

Surely,  it  cannot  be  doubted,  that  in  a  business  of  this 
nature,  the  immediate  presence  of  the  family  and  servants, 
was,  or  might  be  of  very  great  utility  and  importance.  The 
defendant  was  also  a  carpenter,  and  carried  on  his  business, 
as  such,  in  the  same  building.  It  is  no  objection  that  he  car- 
ried on  two  trades  instead  of  one.  There  is  not  the  slightest 
evidence  of  this  one  being  a  mere  cover  or  evasion  to  con- 
ceal another,  which  was  the  principal  design ;  and,  unless 
we  were  prepared  to  say  (which  we  are  not)  that  the  mere 
hci  that  the  house  was  used  for  a  dwelling  house,  as  well  as 
for  a  trade,  superseded  the  exception  in  favour  of  the  latter, 
there  is  no  ground  to  declare  that  the  tenant  was  not  enti- 
tled to  remove  it.  At  most,  it  would  be  ^eemed  only  a  mixed 

I. 

(a)  Dean  m.  Allallay,  8  E$p.  Rep.  II.  Woo4fiar$  La^^ord  4r  TVium^  219. 
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case,  analogous  in  principle  to  those  before  lord  chief  ba- 
roo  Comyna,  and  lord  Hardwicke;  and  therefore  entitled  to 
the  benefit  of  the  exception.  The  case  of  Holmes  iw.  Trem- 
per,  SO  Johna.  R.  29,  proceeds  upon  principles  equally  libe- 
ral; and  it  is  quite  certain  that  the  supreme  couiMf  New 
York,  were  not  prepared  at  that  time  to  adopt  theTloctrine 
of  Elwes  V*.  Maw,  in  respect  to  erections  for  agricultural 
purposes.  In  our  opini«n,  the  circuit  court  was  right  in  re- 
fusing the  first  instruction. 

The  second  exception  proceeds  upon  the  ground  that  it 
was  not  competent  to  establish  a  usage  and  custom  in  the 
city  of  Washington  for  tenants  to  make  such  removals  of 
buildings  during  their  term.  We  can  perceive  no  objection 
to  such  proof.  Every  demise  between  landlord  and  tenant 
in  respect  to  matters  in  which  the  parties  are  silent,  may  be 
fairly  open  to  explanation  by  the  general  usage  and  custom 
of  the  country  or  of  the  district  where  the  land  lies.  Every 
person  under  such  circumstances  is  supposed  to  be  conusant 
of  the  custom,  and  to  contract  with  a  tacit  reference  to  it. 
Cases  of  this  sort  are  familiar  in  the  books ;  as  for  instance, 
to  prove  the  right  of  a  tenant  to  an  away-going  crop((i). 
In  the  very  class  of  cases  now  before  the  Court  the  custom 
of  the  country  has  been  admitted  to  decide  the  right  of  the 
tenant  to  remove  fix(ures(&}.  The  case  before  lord  chief 
justice  Treby  turned  upon  that  point(c). 

The  third  exception  turns  upon  the  consideration,  whether 
the  parol  testimony  was  competent  to  establish  such  a  usage 
and  custom.  Competent  it  certainly  was,  if  by  competent  is 
meant,  that  it  was  admissible  to  go  to  the  jury.  Whether  it 
was  such  as  ought  to  have  satisfied  their  minds  on  the  matter 
of  fact  was  solely  for  their  consideration;  open  indeed  to 
such  commentary  and  observation  as  the  court  might  think 
proper  in  its  discretion  to  lay  before  them  for  their  aid  and 
guidance.  We  cannot  say  that  they  were  not  at  liberty,  by 
the  principles  of  law,  to  infer  from  the  evidence  the  exist- 
ence of  the  usage.    The  evidence  might  be  somewhat  loose 

(a)  t  Aarkit  e»  Ettdtrut,  Pail  IV.  p.  453. 

(b)  Woo4folVi  Landlord  i-  Tmani.  21S. 
'/)  ^ln■•|^^ri  PHuh,  84. 
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and  indeterminate,  and  so  be  urged  with  more  or  less  effect 
upon  their  judgment ;  but  in  a  legal  sense  it  was  within 
their  own  prorince  to  weigh  it  as  proof  or  as  usage. 

The  last  exception  professes  to  call  upon  the  court  to 
institute  a  comparison  between  the  testimony  introduced  by 
the  praintifT  and  that  introduced  by  the  defendant  against 
and  for  the  usage.  It  requires  from  the  court  a  decision 
upon  its  relative  weight  and  credibility,  which  the  court 
were  not  justified  in  giving  to  the  jury  in  the  shape  of  a 
positive  instruction. 

Upon  the  whole  in  our  judgment  there  is  no  error  in  the 
judgment  of  the  circuit  court;  and  it  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel;  on  consideration  whereof, 
it  is  the  opinion  of  this  Court,  that  there  is  no  error  in  the 
judgment  of  the  said  circuit  court.  Whereupon  it  is  consi- 
dered, ordered  and  adjudged  by  this  Court,  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause,  be,  and  the  same 
■■hereby  affirmed  with  costs. 
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Tbs  kw  reguktinK  the  icfpoDiibllUy  oT  coidbidd  eanlen,  data  oat  apply  to  th« 
cua  ofcatryiag  latclllgenl  bclogi,  mich  u  ntgrout.  The  canlarhii  doI,  and 
ctDDiil  hiTB  oTcr  tbem  the  laina  abaolnie  eontral  ihal  ba  hu  avar  InaniiMta 
natter.  In  the  Mtuie  of  ihingi,  and  In  their  chancier,  they  laaamhla  paiaan- 
gen,  and  nol  packigei  of  Eoodi.  It  w oulil  aeem  reaaooable  ibeielbn,  thii  the 
raipoDaibiHly  of  Ibi  carrier  iliould  be  meaaarsd  by  IheliW  which  If  applcable 
(o  pitwn^ni  rather  than  by  (hat  which  ia  applicable  to  the  eanl^a  of  eom- 
Bian  gooda.    [IBS] 

The  Ian  applleabla  to  comiDDD  carrieia  ia  one  oF  great  ligour.  Though  to  the 
extent  lo  which  it  b»  been  carried,  and  in  the  cawi  Id  nhich  It  haa  been  ap- 
plied, lu  neceiiity  and  ila  policy  are  idailtled  ;  yet  it  ought  not  to  be  carried 
further  or  applied  to  aew  cuea.  It  hai  not  been  applied  to  living  men,  and 
It  ought  not  to  ba.    [156] 

The  ancient  rata  of  the  law  of  cafrlara,  that  the  cairisr  ii  liable  only  for  ordlDaiy 
neglect,  doea  not  apply  to  the  convoyance  of  aUTCi.     [1B6J 

WRIT  of  error  to  the  circuit  court  of  Kentucky. 

The  caee  waa  submitted  to  the  Court,  on  the  part  of  the 
counsel  for  the  plaintiff  in  error,  Mr  Rowan,  upon  the  fol- 
lowing  brief. 

This  was  an  action  in  the  court  below  against  defendant* 
in  error,  ownersof  the  steam  boat  Washington,  to  recover  frwn 
them  the  value  of  four  slaves,  the  property  of  the  plaintiff, 
who,  he  alleged,  were  delivered  to  the  commandants  of  said 
boat,  to  be  carried  thereon,  and  who,  he  alleged,  were  drowned 
by  the  carelessness,  negligence,  neglect  or  mismanagement 
of  the  captain  and  commandants  of  the  said  steam  boat 

The  declaration  contained  two  counts,  which  are  in  the 
ordinary  form. 

Plea  not  guilty,  and  joinder  in  the  usual  form. 

Upon  the  trial  of  the  cause,  the  following  bill  of  excep- 
tions vras  signed  by  the  judges,  viz.  "  Be  it  remembered, 
that  at  the  trial  of  this  cause,  the  plaintiff  gave  evidence, 
conducing  to  prove  that  the  defendants  were  owners  of  the 
steam  boat  Washington.  That  the  said  boat  Washington 
by  them  was  used,  and  employed,  on  the  Mississippi  and 
Ohio  rivers,  as  a  common  carrier  of  property  and  passengers, 
for  freight  and  reward.    That  the  steam  boat  Teche,  in  de- 
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•eesding  the  Miitisiippi,  with  the  plaintiff's  agent,  and  the 
negroes  mentioned  in  the  declaration,  and  others  oo  board, 
was  blowD  up,  and  set  on  fire,  and  the  passengers  escaped 
from  the  burning  Teche  to  the  shore,  about  six  miles  below 
Natches.  That  the  steam  boat  Washington,  was  ascending 
the  Mississippi,  and  passed  the  burning  Teche,  and  when 
■be  came  opposite  to  them,  the  plaintiflfs  agent,  the  negroes, 
and  others  who  had  escaped  from  the  Teche,  were  on  shore; 
tbe.agent  of  the  plaintifi*,  with  the  negroes  belonging  to  the 
plaintiff,  was  received  into  the  yawl  belonging  to  the  de- 
fendants, a  tender  to  the  steam  boat,  for  the  purpose  of  con- 
veying the  negroes  from  the  shore  on  the  Mississippi  to  the 
iteam  boat,  to  be  put  on  board  the  steam  boat,  and  that  the 
jawl  was  upset,  the  negroes  in  the  declaration  mentiooed, 
were  drowned;  and  evidence  condocing  to  show  that  the 
jBwl  was  upset  by  ill  and  imprudent  management,  in  putting 
the  steam  boat  in  motion  as  the  yawl  approached,  and  before 
the  passengers  were  on  board  the  steam  boat. 

The  defendants  on  their  part  gave  evidence  conducing  to 
■how  that  these  negroes  and  other  persons,  to  the  number 
of  sixteen,  had  been  passengers  on  board  the  steam  boat 
Teche,  which  had  taken  fire,  and  the  passengers  had  been 
put  on  shore  about  six  miles  below  Natches,  from  said  Teche, 
in  her  distress.  That  these  passengers,  including  the  ne- 
groes, were  taken  into  the  3rawl  of  the  steam  boat  Washing- 
ton, from  their  distress,  so  as  aforesaid,  from  motives  of 
humanity,  and  without  any  view  to  reward,  at  the  request  of 
captain  Campbell,  commanding  the  Teche,  or  of  the  agent 
of  the  plaintiff.  That  there  was  no  agreement  for  hire,  re> 
ward,  or  freight :  none  was  charged  or  received.  That  it 
was  the  custom  of  steam  boats  in  the  river  not  to  claim  pas- 
Hge  money  or  reward  in  such  cases,  from  persons  who  were 
in  distress,  and  unable  to  pay.  And  to  repel  the  evidence 
of  plaintiff,  as  to  negligence,  it  appeared  that  there  was  no 
contract  in  this  case,  between  the  agent  of  the  plaintiff  and 
the  owners  or  officer  of  the  steam  boat,  about  reward;  but 
the  yawl  was  sent  to  shore  and  the  passengers  taken  in, 
without  any  coottoct,  or  conversation  about  the  carriage,  or 
about  any  reward. 
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The  steam  boat  Teche  when  she  took  fire  wss  dasceodiog. 
The  steam  boat  Washiogton  wai  ascoading. 

Upon  this  evidence  the  plaintiff  moved  the  court  to  io- 
Btruct  the  jury, 

1.  That  if  they  find,  {torn  the  evidence,  that  the  defend- 
ants were  owners  of  the  steam  boat,  and  by  themselves, 
their  officer,  or  servants  of  tiie  boat,  did  actually  receive  into 
their  yawl,  the  negroes  of  the  plaintiff,  to  be  carried  from 
shore  on  board  the  steam  boat,  they  are  responsible  for  neg- 
lect and  imprudent  management,  notwithstanding  no  re- 
ward, or  hire,  or  freight,  or  wages,  were  to  have  been  paid 
by  Boyce  to  defendants. 

2.  That  if  they  find  from  the  evidence,  that  the  steam 
beat  Washington  was  owned  by  defendants,  and  used  by 
them,  on  the  river,  as  a  common  carrier,  for  wages  and 
freight,  and  that  the  slaves  of  plaintiff  were  actually  receiv- 
ed by  the  agents  and  servants  of  the  defendants,  on  board 
of  the  yawl,  of  and  belonging  to  the  defendants  as  a  lender 
of  the  steam  boat,  to  be  carried  from  the  land,  and  put  on 
board  the  steam  boat,  to  be  therein  carried  and  transported, 
that  the  defendants  were  bound  to  the  mott  akilful  and 
earful  managemtrU;  and  if  the  slaves  were  drowned  in 
consequence  of  any  omission  of  such  skilful  and  careful 
management  by  the  agents  and  servants  in  the  conduct  and 
navigation  of  the  boat  and  tender,  the  defendants  are  an- 
swerable to  the  plaintiffs  for  the  value  of  the  slaves. 

3.  That  if  the  jury  believe  the  evidence  in  this  case,  the 
defendants  would  have  had  a  legal  right  to  demand  a  rea- 
sonable compensation  for  their  undertaking  to  transport  said 
slaves  on  board  their  boatj  and  their  afterwards  waiving,  or 
declining  that  right,  from  motives  of  humanity,  or  any  other 
motive,  does  not  change  or  diminish  their  legal  responsi- 
bility as  common  carriers  for  hire  or  leward. 

The  defendants  moved  the  court,  "  to  instruct  the  jury 
that,  if  they  find  from  the  evidence  that  the  slaves  in  con- 
troversy  were  taken  on  board  of  the  yawl  at  the  instance, 
and  in  pursuance  of  the  request  of  the  captain  of  the  Teche, 
from  motives  of  humanity  and  courtesy  alone,  that  the  de- 
fendants are  not  liable,  unless  they  shall  be  of  opinion,  that 
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the  slavei  were  lost  through  tlic  grosa  neglect  of  the  captain 
of  the  Bteam  boat,  or  the  other  servants  or  agents  of  the 
defendants." 

The  court  gave  the  first  instruction  moved  by  the  plain- 
tiff, with  this  qualification,  "  that  gross  negligence,  or  un- 
ikiifnl  conduct  was  required  to  charge  the  defendants." 
The  second  and  third  instruction  moved  by  the  plaintiff,  the 
court  refused  to  give,  and  instructed  the  Jury,  "thgt  the 
doctrine  of  common  carriera  did  not  apply  to  the  ease  of 
earrying  inteUifint  beinga,  auch  as  negroea ;  but  that  the 
defendants  were  chargeable  for  negligence,  or  unskilful  con- 
duct." The  court  gave  the  instructions  asked  for  by  the 
defendants. 

It  is  believed  and  alleged,  that  the  court  erred  in  refusing 
to  give  the  iuEtructions  required  by  plaintiff,  and  in  giving 
those  required  by  defendants;  and  especially,  in  instructing 
the  jury  that  the  doctrine  of  common  carriers  did  not  apply 
to  the  case. 

Ilie  counsel  for  the  defendants  in  error,  Mr  Bates,  stated, 
that  the  question  in  the  cause  was,  whether  the  law  of  car- 
riers applies  to  the  transportation  or  conveyance  of  slaves. 

He  contended,  that  in  all  its  principles  tiic  law  did  not 
and  could  not  extend.  The  care  which  might  be  exercised 
over  inanimate  property,  which  could  be  disposed  of  for  its 
security  at  the  will  of  the  carrier,  was  not  to  be  exercised  on 
human  beings,  with  the  powers  and  rights  of  locomotion,  and 
of  self-preservation  by  different  means  from  those  which 
»ere  enjoined  on  the  carriers  of  merchandize.  The  respon- 
sibility of  the  carrier  of  slaves  must  therefore  be  limited. 

Under  the  Roman  law  the  condition  of  slaves  was  essen- 
tially different  from  that  of  slaves  here.  In  Rome  the  power 
of  life  and  death  was  vested  in  the  master.  Here  slaves 
have  'rights  secured  to  them ;  they  are  protected  by  law  to  a 
certain  extent  from  personal  violence,  theiriive*  are  under  the 
guardianship  of  the  law ;  and  they  have  even  some  political 
power,  as  they  are  enumerated  in  the  represented  population 
of  the  United  Statei.  Slaves  are  here  in  a  mixed  character. 

The  general  doctrine  of  the  law  of  carriets  will  not  there- 
VOL.  II.— U 
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fore  npply  to  them ;  but  those  principles  which  by  that  law 
impose  obligations  on  the  carrier  -not  to  sulTeT  or  commit 
gross  negligence  do  apply.  The  facts  in  this  case  do  not 
establish  grosa  negligence,  and  as  the  carriers  of  the  boat 
were  not  bound  for  "  tfu  most  aki^ul  care,"  but  only  for 
'^usual  care,"  the  plaintiff  in  error  has  no  case. 

The  proposition  in  the  second  instruction  is,  that  the 
owners  of  the  steam  boat  Washington  might  have  received 
a  compensation  for  carrying  the  slaves  from  the  shore  to  the 
boat.  It  is  contended  that  there  was  no  (Antract,  and  lord 
Mansfield  has  said,  that  no  compensation  is  due  for  a  volun- 
tary courtesy.  Upon  the  Mississippi  no  compensation  is  ever 
given  for  carriage  from  the  shore  to  the  boat;  and  in  this  case, 
the  obligations  of  humanity  alone  prompted  those  acts,  from 
which  the  plaintiffs  demand  of  this  court,  thai  the  owners  of 
the  Washington  shall  be  made  liable  for  the  slaves  lost  by 
the  performance  of  gratuitous  kindness.  Such  a  decision 
would  be  against  policy  as  well  as  against  justice. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  ibe 
Court. 

This  was  an  action  brought  in  the  court  of  the  United 
States,  for  the  seventh  circuit  and  district  of  Kentucky, 
against  the  defendants,  owners,  &.c. 

There  being  no  special  contract  between  the  parties  in 
this  case,  the  principal  question  arises  on  the  opinion  ex- 
pressed by  the  court,  "  that  the  doctrine  of  common  carriers 
does  not  apply  to  the  case  of  carrying  intelligent  beings, 
such  as  negroes." 

That  doctrine  is,  that  the  carrier  is  responsible  for  every 
loss  which  ia  not  produced  by  inevitable  accident.  It  has 
been  pressed  beyond  the  general  principles  which  govern 
the  law  of  bailment,  by  considerations  of  policy.  Can  a 
sound  distinction  be  taken  between  a  human  being  in  whose 
person  another  has  an  interest,  and  inanimate  property? 

A  slave  lias  volition,  and  has  feelings  which  cannot  be 
entirely  disregarded.  These  properties  cannot  be  overlook- 
ed in  conveying  him  from  place  to  place.  He  cannot  be 
slowed  away  as  a  common  package.     Not  only  doet  hu- 
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inanity  forbid  this  proceeding,  but  it  might  endanger  his 
life  or  health.  Consequently  thia  rigorous  mode  of  proceed- 
ing cannot  safely  be  adopted,  unless  stipulated  for  by  spe- 
cial contract.  Being  Icfl  at  liberty,  he  may  escape.  The 
carrier  has  not,  and  cannot  have,  the  same  absolute  control 
over  him,  that  he  has  over  inanimate  matter.  In  the  nature 
of  things,  and  in  his  character,  he  resembles  a  passenger, 
not  a  package  of  goods.  It  would  seem  reasonable,  there- 
lore,  that  the  responsibility  of  the  carrier  should  be  mea- 
sured by  the  law  which  is  applicable  to  passengers,  rather 
than  by  that  which  is  applicable  to  the  carriage  of  common 
goods. 

There  are  no  slaves  in  England,  but  there  are  persons  in 
whose  service  another  has  a  temporary  interest.  We  be- 
lieve that  the  responsibility  of  a  carrier,  for  injury  which 
such  person  may  sustain,  has  never  been  placed  on  the  same 
principle  with  his  responsibility  for  a  bale  of  goods.  He  is 
undoubtedly  answerable  for  any  injury  sustaiued  in  conse- 
quence of  his  negligence  or  want  of  skill;  but  we  have 
never  understood  that  he  is  responsible  farther. 

The  law  applicable  to  common  carriers  is  one  of  great 
rigour.  Though  to  the  extent  to  which  it  has  been  carried, 
and  in  the  cases  to  which  it  has  been  applied,  we  admit  its 
necessity  and  its  policy,  we  do  not  ihink  it  ought  to  be  car- 
ried  farther,  or  applied  to  new  cases.  We  think  it  has  not 
been  applied  to  living  men,  and  that  it  ought  not  to  be  ap- 
plied to  them. 

The  directions  given  by  the  court  to  the  jury  informed 
them,  that  the  defendants  were  responsible  for  negligence 
or  unskilful  conduct,  but  not  otherwise. 

Sir  William  Jones,  in  his  Treatise  on  Bailments,  p.  14,  says, 
"  When  the  contract  is  reciprocally  beneficial  to  both  par- 
ties, the  obligation  hangs  in  an  even  balance;  and  there 
can  be  no  reason  to  recede  from  the  standard :  nothing  more, 
therefore,  ought  in  that  case  to  be  required  than  ordinary  di- 
ligence, and  the  bailee  should  be  responsible  for  no  more  than 
ordinary  neglect."  In  another  place  (p.  1 44)  the  same  author 
says,  "  A  carrier  for  hire  ought,  by  the  rule,  to  be  respon- 
sible only  for  ordinary  neglect;  and  in  the  time  of  Henry 
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VIII.,  it  appears  to  have  been  geoeralty  holden,  that  a  com- 
mon carrier  was  chargeable  in  case  of  a  loss  by  robbery, 
only  when  he  had  travelled  by  ways  dangerous  for  robbing, 
or  driven  by  night,  or  at  any  inconvenient  hour." 

This  rule,  as  relates  to  the  conveyance  of  goods,  ww 
changed  as  commerce  advanced,  from  motives  of  policy. 
But  if  the  court  is  right  in  supposing,  that  the  strict  rule 
introduced  for  general  commercial  objects,  does  not  apply 
to  the  conveyance  of  slaves,  the  ancient  rule  "  that  the  car- 
rier is  liable  only  for  ordinary  neglect,"  still  applies  to  them. 

If  the  slaves  were  taken  on  board  the  yawl  to  be  conveyed 
in  the  steam  boat,  Golely  in  consequence  of  their  distress, 
and  from  motives  of  humanity  alone,  no  reward,  hire  or 
freight  being  to  be  paid  for  their  passage,  as  the  first  prayer 
of  the  plaintiff  and  the  prayer  of  the  defendant  suppose,  the 
carrier  would  certainly  be  responsible  only  in  a  cose  of  gross 
neglect;  and  the  qualification  annexed  to  this  ccHisttuction 
was  correct. 

We  think  that  in  the  case  stated  for  the  inslmetion  of  the 
circuit  court,  the  defendants  were  responsible  for  the  injury 
sustained,  only  in  the  event  of  its  being  caused  by  the  neg- 
ligence, or  the  unskilfulness  of  the  defendants  or  their 
agents,  and  that  there  is  no  error  in  the  opinion  given. 


This  cause  came  on  to  be  heard  on  a  transcript  of  tlie  re- 
cord from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky,  and  was  argued  by  counsel ;  on  consi- 
deration whereof,  it  is  considered,  ordered  and  adjudged  by 
this  Court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be,  and  the  same  b  hereby  affirmed  with  costs. 


I 
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JULU  THOMFSOn,    TKKAirr,   APPELLANT   M.    AUVS    ToLMIE    ARD 
oniKKS,  APPBLLSE8. 

It  mi  nnaicd  on  the  irjiiimciit  by  (he  eoanwl  on  bolh  lidef,  ihit  Iht  dreoll 
caart  of  the  couatj  of  WMhloglon  In  Iha  dwtrict  of  Columbii,  is  vcdcd  with 
tbcHBWpoirerinrelitionlDlDteiule's  v(i(e>  Id  (bal  comity,  ihit  to  poueiMd 
by  ■  cQuaiy  court  In  Uiiytood  over  luiil>  lying  nithin  the  county.     [161] 

Whco  the  praceediDgf  of  ■  court  at  campetent  juriedicllaa  ua  brought  beror* 
■nothsT  court  collitenny,  they  ire  by  Do  me*ai  lubjact  to  all  the  mceptiona 
whkh  night  be  Itken  to  them  on  ■  drrecl  ippoi).  Tbe  geneni  tnd  neD 
••tiled  rule  oriiw  in  lucb  ci«e»  b,  iImI  when  tbe  proceeding!  iie  collilnilly 
dnwn  Id  queation,  ind  il  ■ppraraoD  the  face  of  Ihem,  thai  Ihe  lubject  matter 
waa  irithin  Ihe  Juriidictioa  ot  the  court,  (hey  are  voidable  only.  The  orrora 
and  incgularltiei  of  any  >uit  are  lo  be  corrected  by  aome  direct  procee^ng, 
eilber  before  ibe  aame  court  to  let  Ibem  aiide,  or  in  bd  appelhle  court.  If 
there  I*  a  lolal  trant  al  jutiadiclion,  the  pcoceedioga  are  void,  and  a  mei*  nul- 
lity, and  confer  no  right,  and  afford  no  juililicaiioD,  and  may  be  rejecud  when 
collalenlly  dnurn  in  queation.     II6S] 

Tbe  act  of  Ihe  Icgialature  of  Maiyland,  telatiTe  to  a  deiiie  of  the  real  eitile  of 
inleflalcs  is  cerlila  casca,  in  directing  the  coinmiaiioncra  wheo  lo  give  deed* 
lo  purchasers,  has  this  geneial  provialon  ;  that  the  comniiaaion  and  proceeding* 
■hereon  ahill  be  recited  in  Ihe  preamble  of  the  deed.  It  certainly  could  not 
have  been  intended  thai  the  coinniiMion,  and  all  the  proceedings,  ahould  be  wt 
out  in  hae  verba.  If  the  tubstance  of  (he  pcoeccdings  ia  rccilcd,  it  ia  auffi- 
cienl.     [167] 

The  law  appears  to  bo  teltlcd  in  the  alatcn,  that  courts  nil!  go  far  to  sustain  boaa 
fide  lltlea  acquired  under  «alcs  made  by  alalules  redialing  aalea  made  by  order 
of  orphans'  courts.  Where  ihcro  has  been  afdli  aale,  Ihe  purchaser  will  not  be 
bound  to  look  beyond  Ihe  decree,  if  Ihe  facts  neceaiaiy  to  give  Ihe  court  ju- 
risdiclion  appear  on  the  face  of  the  proceedinga.      [16T] 

The  decision  of  lliis  Court  in  Ellioll  cl.  Pieraoll,  (I  i>eleri,  340,)  waa  not  in- 
teitded  10  decide  any  thing  al  vaiiance  with  the  principles  established  in  (his 
case.    [1G8] 

Vhen  Ihc  jurisdiction  of  Iho  court  on  the  subject  under  whose  authority  lands 
have  been  sold,  appears  on  Ihe  face  of  Ihc  proceedings;  its  errors  or  niialakei, 
If  any  were  cominitted,  cannot  be  corrected  or  examined  when  brought  tip 
collalerally.     [1691 

THIS  case  came  up  by  appeal  from  tlie  circuit  court  for 
the  county  of  Washington,  in  the  district  of  Columbia; 
where  a  verdict  was  taken  for  the  appellees,  subject  to  Ibe 
opinion  of  Ibe  Court,  upon  the  following  agreed  case. 

"  The  plaintiff,  to  prove  title  lo  the  premises,  (Lot  No.  14 
ill  Square  No.  i'JO,  in  the  city  of  Washington,)  showed  a 
title  in  Robert  Tolmie,  rcgtilarly  deduced  by  sundry  ad- 
mitted mesne  conveyances  from  David  Burnes,  one  of  the 
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original  proprietors  of  city  property,  duly  executed  and  ac- 
knowledged and  recorded  to  the  said  premises,  accompanied 
by  possession  thereof  and  payment  of  taxes  thereon,  by  the 
several  grantees,  according  to  the  titles,  down  to  the  year 
1805;  when  the  said  Robert  Tolmie,  the  last  grantee  in 
whom  the  said  title  had  vested,  departed  this  life  intestate, 
leaving  Margaret,  Alice  and  James  Tolmie,  his  only  three 
children  and  heirs  at  law,  inftnts  at  the  time  of  his  death, 
under  the  age  or21  years ;  that  the  said  infants  continued  in 
possession  of  said  premises  until  some  time  in  the  year  1614 ; 
that  Margaret  web  the  eldest  of  said  infants,  and  that  in  the 
year  1S12  she  intermarried  with  one  Francis  Beveridgc,  and 
has  since  died,  leaving  three  children,  to  wit :  Margaret  Bev- 
eridge,  Hannah  Beveridge,  and  James  Beveridge,  who  are 
named  among  the  lessors  of  the  plaintiff;  that  James  Tolmie 
aforesaid  also  died  afler  the  death  of  said  Margaret,  his  sister, 
intestate,  under  age  and  unmarried,  prior  to  the  commence- 
ment of  this  suit,  leaving  Alice  aforesaid  his  sister  and  the 
said  three  childrcnof  Margaret  his  heirs  at  law.  And  the 
plaintiff  also  proved  that  the  said  Margaret  Tolmie  was  17 
years  of  age  at  the  time  of  her  said  marriage,  which  was  in 
1812,  and  was  an  infant  under  the  age  of  21  years  at  the 
time  of  the  sale  made  by  the  commissioners  hereinafler 
named  ;  that  her  husband,  the  said  Francis  Beveridge,  some 
time  in  the  year  1814  or  1615,  went  away,  leaving  his  family 
residents  of  the  city  of  Washington  ;  that  after  some  time 
he  returned  and  lived  with  his  family,  and  again  went  away 
and  has  never  since  returned,  and  is  generally  believed  to 
be  dead  by  his  family  and  friends ;  about  three  or  four  years 
ago  he  was  heard  of  and  was  then  sick,  and  has  never  been 
heard  of  since. 

"The  defendant  has  had  possession  of  the  premises  since 
1814,  when  she  became  the  purchaser  thereof  (by  her  then 
name  Julia  Kean)  at  a  public  sale  made  by  certain  commis- 
sioners appointed  under  the  act  of  the  assembly  of  Maryland 
of  1786,  c.  45,  to  direct  descents.  She  entered  in  pursu- 
ance of  that  sale,  claiming  the  lot  under  it,  and  produced 
in  evidence,  the  proceedings  of  the  commissioners,  which 
are  made  part  of  the  case  agreed." 


JANUARY  TERM  1829.  159 

[Thonpaan  rt.  Tolmle.] 
Thai  record  contains  a  petition  in  the  usual  form  for 
partiiion  of  the  real  estate  of  Robert  Tolmie,  which  pur- 
ports to  be  the  Joint  petition  of  Francis  Beveridge  and  Mar- 
garet  his  wife,  and  of  Alice  Tolmie  and  James  Tolmie,  in- 
fants, by  Margaret  Tolmie,  their  guardian,  mother,  and  next 
friend.  It  states  that  Robert  Tolmie  died  seised,  leaving 
Margaret  bis  widow,  and  also  the  following  children,  his 
heirs  at  law,  viz.  "  Margaret,  since  intermarried  with  Francis 
Beveridge,  said  Alice  Tolmie  and  James  Tolmie,  which  said 
Alice  and  James  arc  infants  under  the  age  or21  years."  This 
petition  was  filed  on  the  lAtli  of  June  1&I4,  and  a  commis- 
sion issued  on  the  same  day.  On  the  I7lh  of  June  1814, 
the  commissioners  reported  that  the  estate  consisted  of  a  sin- 
gle lot,  and  could  not  be  divided  without  loss,  &c.  and  va- 
lued the  same  at  $1400.  Whereupon,  at  June  term  1814, 
the  court  ordered  the  property  to  be  sold  at  public  auction 
on  ten  days'  notice,  one-fourth  part  of  the  purchase  money 
in  cash,  and  the  residue  at  three,  six  and  nine  months,  tak- 
ing bond  with  good  security  to  the  heirs  according  to  their 
several  interests.  On  the  5th  of  July  1814,  F.  Beveridge 
and  wife,  and  Alice  and  James  Tolmie  by  their  mother,  gave 
notice  in  writing  that  they  did  not  elect  to  take  the  property 
at  the  valuation.  On  the  3d  of  July  1818,  the  commis- 
sioners reported  that  they  had  sold  the  property,  on  the  30th 
of  July  1814,  to  the  appellant  for  $1105,  on  a  credit  of 
three,  six,  and  nine  months,  one-fourth  being  paid  in  cash, 
and  that  she  gave  due  security  for  the  payment  of  the  pur- 
chase money,  all  which  has  been  duly  paid  ;  they  therefore 
requested  that  the  said  sale  might  be  ratified,  and  that  they 
might  be  directed  to  distribute  the  proceeds,  and  make  a 
conveyance  to  the  purchaser.  On  the  same  Sd  of  July,  the 
court  "  ordered  that  the  report  of  tlic  commissioners  return- 
ed and  filed  in  this  cause  be,  and  the  same  is  hereby  rati- 
fied and  confirmed,  so  soon  as  proper  receipts  of  the  parties 
are  produced  beforeoneof  the  judges  of  this  court,  and  that 
then  the  commissioners  or  a  majority  of  them  make  a  suffi- 
cient deed  in  fee  to  the  purchaser."  On  the  13lh  of  June, 
1816,  the  majority  of  the  commissioners  made  a  deed  to  the 
appellant,  vrhich  recites,  that  by  a  decree  of  the  circuit 
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court,  sitting  as  a  court  of  chancery,  David  Appier,  &c. 
were  appointed  comnoiaaioners,  and  they  or  a  majority  of 
them  were  autboriaed  and  empowered  to  aell  aaid  lot,  the 
real  eatale  of  Robert  Tolmie  deceaaed ;  and  ibat  in  pursu- 
ance of  said  decree,  tbe  aaid  Appier,  <Lc.  did,  on  the  30th 
of  July  1814,  sell  the  same  to  the  appellant  forjlOTO;  that 
tbe  said  purchase  money  bad  been  paid,  and  that  the  said 
Appier,  &.C.  were  authorised  and  empowered  by  said  decree 
to  execute  a  conveyance  of  the  same,  and  accordingly  tbe 
said  Appier,-  &>c.  conveyed  said  lot  to  the  appellant  and  her 
heirs. 

The  statutes  ere  tbe  acts  of  assembly  of  Maryland  of 
1786,  c.  45,  s.  8;  1797,  c.  114,  s.  6;  and  1799,  c.  49,  s.  3,4. 
This  ejectment  was  brought  by  Alice  Tolmie,  and  by  the 
three  infant  children  of  her  sister,  Margaret  Beveridge ;  who, 
since  the  death  of  the  said  Margaret  and  of  the  said  James 
Tolmie,  have  claimed  to  be  entitled  to  the  lot,  as  heirs  of  the 
said  Robert  Tolmie.  The  defendant  entered  under,  and  relied 
on  the  commissioners'  sale  above,  which  the  lessors  of  the 
plaintiff  contended  was  void.  1 .  Because  none  of  the  heirs 
of  Robert  Tolmie  bad  arrived  at  age  at  the  time  of  tbe  sale; 
the  act  of  1786  expressly  prohibiting  a  sale  until  the  eldest 
was  of  age.  3.  Because  the  sale  was  never  ratified  by  the 
court.  3.  Because  bonds  for  the  purchase  money  were  not 
taken  payable  to  each  representative,  according  to  his  pro- 
portionable part  of  the  net  amount  of  sales.  And  4.  Because 
the  deed  does  not  recite  the  commission  and  all  the  neces- 
sary proceedings  thereon  to  show  a  good  title. 

Mr  Wilde  and  Mr  Jones,  for  the  appellant,  argued : 
1.  That  the  sale  of  the  properly  of  Robert  Tolmie,  waa  a 
judicial  proceeding ;  made  in  a  court  of  competent  jurisdic- 
tion, acting  as  a  court  of  chancery,  and  proceeding  in  ran, 
in  the  proper  exercise  of  its  authority;  and  was,  therefore, 
conclusive  upon  al!  the  world.  Gelstoa  V9.  Hoyt,  3  fVkea- 
ton,  246.  But  if  it  were  otherwise,  tbe  law  is,  that  a  sale 
made  under  an  enoneous  judgment  is  always  deemed  Talid ; 
and  in  Maryland,  it  has  been  held,  that  a  decree  io  equity 
for  the  sale  of  lands,  to  pay  debts,  or  for  distribution,  is  a 
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proceeding  in  rem,  and  cannot  be  questioned,  6  Harris  Sf 
JohiM.  23. 

The  principle  of  law  is,  that  if  the  jarisdiction  of  the  coart 
attaches  to  the  subject  matter,  the  proceeding  cannot  be  ex- 
amined in  a  collateral  manner  in  another  court.  If  error 
exist  in  the  proceedings,  by  the  ministerial  acts  of  those  who 
are  the  agents  of  the  court  in  the  same;  although  it  is  ad- 
mitted those  acts  should  not  be  strictly  conformable  to  the  law 
of  the  proceeding,  those  errors  can  only  be  examined  before 
the  tribunal  from  which  the  authority  of  the  agents  emanat- 
ed. So  fiur  as  the  purchaser  of  an  estate  is  concerned,  it  is 
entirely  immaterial  whether  the  agents  of  the  court  did  their 
duty ;  the  only  remedy  is  by  application  to  the  court.  8  JohiM. 
361.  1  Cohenj  622.  13  JbAfM.Q?.  In  those  states  where 
the  sales  of  estates  of  intestates  are  under  the  authority  of 
the  courts  of  probate,  the  proceedings  of  such  courts  have 
been  held  conclusive.  2  Doug.  312.  1  Conneciicui  Rep. 
469.     4  Day,  221. 

The  purchaser  is  entitled  to  claim  that  all  the  proceedings 
shall  be  presumed  to  be  regular ;  and  if  any  were  not  so, 
|)roof  of  the  irregularity  should  be  given.  When  the  court 
ratified  this  sale,  the  conclusion  is,  that  before  the  same 
^as  done,  all  the  intermediate  steps  had  been  examined, 

^ere  approved,  and  were  regular. 

f 

Mr  Key,  for  the  defendant,  stated  that  the  title  set  up  by 
the  plaintiff,  was  derived  from  particular  statutes  of  Mary- 
land, and  the  validity  of  the  sale  depended  on  the  conform- 
ity between  the  proceedings,  and  the  requisites  of  the  law. 
This  had  not  been  the  course  in  the  case  before  the  court. 

He  denied  that  the  sale  was  by  a  judicial  decree  of  a 
court;  but  by  commissioners,  under  the  special  statute.  The 
lale  having  been  irregular,  was  therefore  invalid,  on  the 
authority  of  the  cases  in  4  JVheatofiy  79.  3  Cranch,  331. 
2  Wash.  382. 

The  proceedings  did  not  derive  their  authority  from  the 

general  powers  of  the  court ;  and  the  circuit  court  acted  in 

this  case  under  the  special  limited  powers  granted  by  the 

Maryland  law.    It  was  therefore  necessary  that  all  the  facts 

Vol.  TL— V 
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upon  which  the  power  w&b  exercised  should  appear.     Cow- 
per,  528.     6  Hcaria  and  Johna.  42.  130.     1  Petera,  340.     6 
Horria  and  Johns.  358. 

But  if  the  comtnisaioners  had  power  to  make  the  Bale,  the 
ratification  of  the  sanoe  by  the  court  is  essential.  No  rati- 
fication was  given,  no  receipts  of  the  purchase  mone;  pro- 
duced; for  the  proper  evidence  of  these,  is  their  recital  in 
the  deed  of  conveyance. 

Mr  Justice  Thohpsok  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  ejectment  brought  in  the  circuit 
court  of  the  district  of  Columbia,  in  the  county  of  Wash- 
ington, to  recover  possession  of  lot  No.  14  in  square  No. 
390,  in  the  city  of  Washington.  Upon  the  trial,  the  lessors 
of  the  plaintiff  produced,  and  proved  by  sundry  mesne  con- 
veyances, a  title  to  the  premises  in  question,  from  David 
Burnes,  one  of  the  original  proprietors  of  city  property,  to 
Robett  TolmiC)  who  in  the  year  1805  died  intestate.  And 
it  was  also  proved  that  the  lessors  of  the  plaintitF,  are  the 
heirs  at  law  of  Robert  Tolmie. 

The  defendant  claimed  title  to  the  premises  in  question, 
under  a  purchase  made  at  a  comtnisaioners'  sale,  by  virtue  of 
certain  proceedings,  had  in  the  circuit  court,  pursuant  to 
ths  provisions  of  the  laws  of  Maryland  relative  to  a  division 
of  the  real  estate  of  intestates  in  certain  cases.  Objections 
were  made  to  the  validity  of  these  proceedings,  and  a  verdict 
taken  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
upon  a  case  agreed.  The  court  betow  decided  that  the 
commissioners'  sale  was  void,  and  rendered  judgment  for  the 
plaintiff  for  two  thirds  of  the  premises  in  question,  and  the 
case  comes  now  before  this  court  upon  a  writ  of  error. 

The  case,  in  the  circuit  court,  turned  entirely  upon  ques- 
tions arising  upon  the  proceedings  under  which  the  sale  was 
made.  It  was  assmned  on  the  argument  by  the  counsel  on 
both  sides,  that  the  circuit  court  in  which  these  proceedings 
were  had,  was  vested  with  the  same  powers  in  this  respect, 
in  relation  to  intestates'  estates  in  the  county  of  Washington, 
that  is  possessed  by  a  county  court  in  Maryland  on  thia  sub- 
ject, over  lands  lying  within  the  county. 
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The  exceptions  taken  to  the  proceedings  were, 

1.  Because  none  of  tfie  heirs  of  Robert  Tolmie  were  of 
age  at  the  time  of  the  sale. 

2.  Because  the  sale  was  never  ratified  by  the  court. 

3.  Because  bonds  for  the  purchase  money  were  not  taken, 
payable  to  each  representative,  according  to  his  proportional 
part  of  the  net  amount  of  the  sale. 

4.  Because  the  deed  does  not  recite  the  commission  and 
all  the  necessary  proceedings  thereon,  to  shew  a  good  title. 

The  counsel  for  the  defendant  in  error  have,  in  the  argu- 
ment, considered  these  proceedings  open  to  the  same  exami- 
nation and  objections,  as  tbey  would  be  in  an  appellate 
court,  on  a  direct  proceeding  to  bring  them,  under  review. 
This,  however,  is  not  the  light  in  which  we  vie^  the  ques- 
tions now  before  us.  These  proceedings  were  brought  be- 
fore the  court  below  colleterally,  and  are  by  no  means  sub- 
ject to  all  the  exceptions  which  might  be  taken  on  a  direct 
appeal.  They  may  welt  be  considered  judicial  proceedings; 
they  were  commenced  in  a  court  of  justice,  carried  on  under 
the  supervising  power  of  the  court,  and  to  receive  its  iinal 
ratification.  The  general  and  well  settled  rule  of  law  in 
such  cases  is,  that  when  the  proceedings  are  collaterally 
drawn  in  question,  and  it  appears  upon  the  face  of  them, 
that  the  subject  matter  was  within  the  Jurisdiction  of  the 
court,  they  are  voidable  only..  The  errors  and  irregularities, 
if  any  exut,  are  to  be  corrected  by  some  direct  proceeding, 
either  before  the  same  court,  to  set  them  aside,  or  in  an  ap- 
pellate court.  If  there  is  a  total  want  of  jurisdiction,  the  ■ 
proceedings  are  void  and  a  mere  nullity,  and  confer  no  right, 
and  afford  no  justification,  and  may  be  rejected  when  col- 
laterally drawn  in  question. 

The  first  inquiry  therefore  is,  whether  it  sufficiently  ap- 
pears, upon  the  face  of  these  proceedings,  that  the  court 
had  jurisdiction  of  the  subject  matter.  The  law  of  Maryland 
under  which  they  took  place,  (act  of  1786,  eh.  45,  head  8) 
declares  that  in  case  the  parties  entitled  to  the  intestate's 
estate  cannot  agree  upon  the  division;  or  in  case  any 
person  entitled  to  any  part  be  a  minor ;  application  may  be 
nade  to  the  court  of  the  county  where  the  estate  lies,  end 
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the  couit  shall  appoint  and  issue  a  commission  to  Sve  dis- 
creet men,  who  are  required  to  adjudge  and  determine 
whether  the  estate  will  admit  of  being  divided  without  in- 
jary  and  loss  to  all  the  parties  entitled ;  and  to  ascertain  the 
value  of  the  estate.  And  if  the  estate  can  be  divided  with- 
out loss  or  injury  to  the  parties,  the  comtnisiiionerB  are  re- 
quired to  make  partition  of  the  same.  And  if  ihejr  shall 
determine  that  the  estate  cannot  be  divided  without  loss, 
they  shall  make  return  to  the  county  court  of  their  judg- 
ment, and  the  reasons  upon  which  the  same  is  Ibrraed;  and 
also  the  real  value  of  the  estate.  And  if  the  judgment  of 
the  commissioners  ehall  be  confirmed  by  the  county  court, 
then  the  eldest  son,  child,  or  persons  entitled,  if  of  age, 
shall  have  .the  election  to  take  the  whole  of  the  estate,  and 
pay  to  the  others  their  just  proportion  of  the  value  in  money; 
and  on  the  refusal  of  the  eldest  child,  the  same  election  is 
given  in  succession  to  the  other  children,  or  persons  en- 
^tled,  who  are  of  age;  and  if  all  refuse,  the  estate  is  to  be 
sold  under  the  direction  of  the  commissioners,  and  the  pur- 
chase money  divided  among  the  eeveral  persons  entitled,  ac- 
cording to  their  respective  titles  to  the  estate.  But  if  all 
the  parties  entitled  shall  be  minors  at  the  death  of  the  in- 
testate, the  estale  shall  not  be  sold  until  the  eldest  arrives 
to  age,  and  the  profits  of  the  estate  shall  be  equally  divided 
in  the  mean  time. 

The  principal  objection  raised  to  the  title  of  the  de- 
fendant below,  and  indeed  the  only  one  that  presents  any 
difiiculty  is,  that  upon  the  trial  of  this  cause  it  whs  proved,  , 
that  none  of  the  heirs  of  Hubert  Tolmie  had  arrived  at  age 
when  the  sale  was  made;  and  how  far  this  will  affect  the 
sale  will  depend  upon  the  question,  whether  the  proceed- 
ings  on  the  partition,  when  brought  up  in  this  collateral 
way,  were  open  to  an  inquiry'  into  that  fact.  Did  the  juria- 
diction  of  the  court  over  the  subject  matter  of  the  proceedr 
ings  depend  upon  that  fact ;  or  if  true,  was  it  matter  of  eiror, 
and  to  be  corrected  only  on  appeal? 

It  is  to  bo  borne  in  mind,  that  no  such  fact  appears  on  tfa« 
face  of  these  proceedings ;  but  on  the  contrary,  from  what 
u  stated,  it  may  reasonably  be  inferred  that  it  appeared  be- 


JANUARY  TERM  1839.  1C6 

[TbooipMa  M.  Tolmlt.] 
fore  the  coart,  that  one  of  the  heirs  wu  of  age.  The  peli- 
ticHi  presented  to  the  court  for  the  appointment  of  cotnmia- 
sionefB,  and  which  was  the  commencemeDt  of  the  proceed- 
ings, in  setting  out  the  parties  interested,  states,  that  Robert 
Tolmie  died  intestate,  leaving  the  following  children  and  , 
heirs  at  law ;  vis.  Margaret,  since  intermarried  with  Fraocia 
Beveridge,  and  Alice  Tolmie,  and  James  Tolmie,  which 
said  Alice  and  James  are  infanta,  under  the  age  of  tweoty- 
one  years.  Why  specially  allege  that  these  two  were 
minors  if  Margaret  was  also  a  minor?  Every  reasonable 
intendment  is  to  be  made  in  favour  of  the  proceedings;  and 
their  allegation  in  the  petition  will  fairly  admit  of  the  con- 
clusion, that  the  petitioners  intended  to  assert,  that  Alice 
and  James  only  were  under  age.  The  age  of  the  beira, 
was,  at  all  events,  a  matter  of  fact  upon  which  the  court 
was  to  judge;  and  the  law  no  where  requires  the  court  to 
enter  on  record  the  evidence  upon  which  they  decided  that 
bet.  And  how  can  we  now  say,  but  that  the  court  had 
satisfactory  evidence  before  it  that  one  of  the  heirs  was  of 
age.  If  it  was  so  stated  in  terms,  on  the  face  of  the  pro- 
ceedings, and  even  if  the  jurisdiction  of  the  court  depended 
upon  that  fact;  it  is  by  no  means  clear  that  it  would  be  per- 
mitted to  contradict  it,  on  a  direct  proceeding  to  reverse 
any  order  or  decree  made  by  the  court.  But  to  permit  that 
fact  to  be  drawn  in  question,  in  this  collateral  way,  is  cer- 
tainly not  warranted  by  any  principle  of  law. 

But,  independent  of  these  conxiderations,  the  juriadiction 
of  the  court  over  the  subject  matter  of  the  proceedings  suf- 
ficiently appears.  It  did  not  depend  on  the  fact  that  one  of 
the  heirs  was  of  age.  But  according  to  the  express  terms  of 
the  act,  it  attaches  when  the  ancestor  dies  intestate,  and  any 
of  the  persons  entitled  to  his  estate  is  a  minor.  The  petition 
states  that  Robert  Tolmie,  lateof  the  county  of  Washington, 
died  intestate,  seised  in  fee  of  lot  No.  14  in  square  No.  390, 
leaving  Ahce  Tolmie  and  James  Tolmie,  two  of  his  chiU 
dren,  and  heirs  at  law,  under  the  age  of  one  and  twenty 
years.  And  whether  Margaret  Beveridge,  his  other  child 
and  heir,  was  of  age  or  not,  was  immaterial,  as  it  respected 
the  juriadiction  of  the  court.    That  fact  could  only  become 
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material,  in  case  the  land  was  not  susceptible  of  a  division, 
without  injury  or  loes  to  the  parties.  If  it  could  be  divided 
without  injury,  the  commissioners  were  required  to  divide 
it,  although  all  the  heirs  were  minors.  The  materiality  of 
the  inquiry,  whether  any  one  of  the  heirs  was  of  age,  was 
altogether  contingent,  and  might  never  arise.  And  at  all 
events,  must  depend  upon  the  report  of  the  commiaaioners, 
whether  or  not  the  property  might  be  divided  without  injury. 
This  must,  necessarily,  therefore  be  an  inquiry  arising  in  the 
coarse  of  the  proceedings,  and  after  the  jurisdiction  of  the 
court  attached. 

With  respect  to  the  other  exceptions,  it  would  be  difficult 
to  sustain  them,  if  the  proceedings  were  before  this  court 
on  a  direct  appeal.  No  more  could  be  required,  than  to  set 
forth  enough  to  show  the  jurisdiction  of  the  court,  and  a 
substantial  compliance  with  the  requirements  of  tlie  law.  In 
June  term  1814,  the  court  confirmed  the  report  of  the  com- 
misaioners,  that  the  property  would  not  admit  of  a  division, 
and  ordered  a  sale  thereof;  prescribing  the  terms,  viz.  one 
fourth  cash,  and  the  other  three  fourths  on  a  credit  of  three, 
six,  and  nine  months,  taking  bonds,  with  good  security  to 
the  heirs  according  to  their  several  rights,  bearing  interest 
from  the  day  of  sale.  On  the  15th  of  June  1815,  after  the 
expiration  of  the  time  of  credit,  ordered  by  the  court  to  be 
given,  the  commissioners  report  a  sale  of  the  lot  to  the  de- 
fendant below  for  $1105,  and  that  the  purchase  money  and 
interest  had  all  been  paid,  and  they  request  that  the  sale 
may  be  ratified,  and  they  directed  to  distribute  the  money, 
and  make  a  conveyance  to  the  purchaser.  It  is  objected 
that  it  does  not  appear  that  bonds  were  given  to  the  heirs, 
according  to  the  order  of  the  court  and  the  directions  of  the 
act  of  1799.  But  this  objection  cannot  certainly  be  consi- 
dered of  any  importance,  after  the  money  had  been  paid  by 
the  purchaser,  and  the  report  ratified  and  confirmed  by  the 
court,  and  the  commissioners  directed  to  make  a  deed  to  the 
purchaser.  But  it  is  said  this  was  a  conditional  ratification, 
and  not  to  take  effect  until  receipts  from  the  parties  entitled 
to  the  money  were  produced  to  one  of  the  judges  of  the 
court.    Suppose  this  ia  to  be  considered  a  conditional  rati- 
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fication,  and  the  parchuer  Dot  entitled  to  a  deed  until  the 
condition  was  perfonaed.  Where  is  the  evidence  that 
aSbrda  any  inference  that  it  was  not  performed.  The  ra- 
ceipta  were  to  be  produced  to  one  of  the  jadgei  of  the 
court,  and  wa«  not  a  matter  which  the  court  were  aflerwarda 
to  MnctioD  or  pa»  any  order  upon.  It  was  not  a  judicial 
act,  and  would  not  of  course  be  made  matter  of  record. 
And  the  deed  being  afterwards  given,  affords  a  pretty  fair 
inference)  that  the  order  of  the  court  had  been  complied  with. 

The  last  objection  is,  that  the  deed  does  not  recite  the 
commission,  and  all  the  necessary  proceedings  thereon,  to 
show  a  good  title. 

The  act  of  1790,  in  directing  the  commissioners  when  to 
give  deeds  to  purchasers,  has  the  general  provision,  that 
the  commission  and  proceedings  thereon  shall  be  recited  in 
the  preamble  of  the  deed.  It  certainly  could  not  have  been 
intended  that  the  commission  and  all  the  proceedings  should 
be  set  out  in  hsc  verba;  and  the  substance  of  them  is  recited, 
which  is  all  that  could  be  necessary.  So  that  this  eicep- 
tion  is  not  well  taken  as  to  the  matter  of  bet. 

From  this  brief  notice  of  the  several  objections  which 
have  been  taken  to  these  proceedings,  it  will  be  seen  that 
in  the  opinion  of  this  court,  the  three  last  are  unfounded, 
and  conld  not  be  sustained  even  on  a  direct  appeal ;  and  the 
first,  although  entitled  to  more  consideration,  cannot,  at  all 
events,  be  raised,  when  the  proceedings  are  collaterally 
drawn  in  question,  as  they  were  on  the  trial  of  this  cause. 

The  Maryland  cases  cited  in  the  argument,  and  reported 
by  Harris  fy  Johnson,  Vol.  V.  43.  130,  and  Vol.  VI.  156. 
358,  do  not  throw  much  light  upon  the  particular  questions 
drawn  under  examination  in  this  case.  Some  of  them,  how- 
ever, are  very  strong  cases  to  show  how  far  the  courts  of 
that  state  will  go,  to  sustain  bona  fide  titles  acquired  under 
sales  made  by  virtue  of  these  statutes.  The  inlea  which  ap- 
ply to,  and  govern  titles  acquired  under  sales  made  by  order 
of  orphans'  courts,  and  courts  of  probate,  in  the  stales  where 
nch  regulations  are  adopted,  are  applicable  to  the  case  now 
before  the  court.  The  case  of  MTherson  vs.  Cunliff,  11 
Strg,  tf  RawU,  429,  was  one  of  this  description,  and  brought 
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under  the  coDsidaration  of  the  supreme  court  of  Fenoaylva- 
nia,  the  effect  ofa  decree  of  the  orphani'  court,  in  matlers 
within  its  jurisdiction,  although  fouaded  in  a  miitake  of  facts. 
And  in  the  discussion  of  that  question  which  is  gone  into 
very  much  at  large,  rules  are  laid  down  which  have  a  strong 
bearing  upon  the  preBent  case.  When  there  is  a  &ir  sale, 
•aj  the  court,  and  the  decree  executed  by  a  conreyance 
from  the  administrator,  the  purchaser  will  not  b«  bound  to 
look  beyond  the  decree,  if  the  facts  necessary  to  give  the 
court  jurisdiction  appear  on  the  face  of  the  proceedings. 
After  a  lapse  of  years,  presumptions  must  be  made  in  favour 
of  what  does  not  appear.  If  the  purchaser  was  responsible 
for  the  mistakes  of  the  court,  in  point  of  fact,  after  <«hey 
had  adjudicated  upon  the  facts,  and  acted  upon  them,  these 
sales  would  be  snares  for  honest  men.  The  purchaser  is  not 
bound  to  look  further  back  than  the  order  of  the  court.  He 
is  not  to  sec,  whether  the  court  was  mistaken  in  the  facts  of 
debts  and  children.  That  the  decree  of  an  orphans*  court, 
in  a  case  within  its  jurisdiction,  is  reversible  only  on  appeal, 
and  not  collateTsIly  in  another  suit. 

In  Perkins  vs.  Fairfield,  1 1  Mast.  Rep.  327,  in  the  su- 
preme judicial  court  of  Massachusetts,  it  was  held;  that  a  title 
under  a  sale  by  administration,  by  virtue  of  a  license  from 
the  court  of  common  pleas,  was  good  against  the  heirs  of 
the  intestate,  although  (he  license  was  granted  upon  a  certi- 
ficate of  the  judge  of  probates,  not  authorised  by  the  cir- 
cumstances of  the  case.  The  court  said  the  license  was 
granted  by  a  court  having  junsdiction  of  the  subjecL  If 
that  juriadiclion  was  improvidently  exercised,  or  in  a  manner 
not  warranted  by  the  evidence  from  the  probate  court,  yet 
it  is  not  to  be  corrected  at  the  expense  of  the  purchaser; 
who  had  n  right  to  rely  upon  the  order  of  the  court,  as  an 
authority  emanating  from  a  competent  jurisdiction.  The 
case  of  Elliot  vs.  Piersoll,  I  Petart,  340,  decided  in  this  Court 
at  the  last  tenn,  has  been  lefened  to  by  the  counsel  for  tbe 
defendant  in  error,  as  containing  a  doctrine  that  will  let  in 
every  possible  objection  that  can  be  made  to  these  proceed- 
ings. 

The  observation  relied  upon  is,  "  but  we  cannot  yield  an 
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assent  to  the  proposition,  that  the  jurisdiction  of  the  county 
court  could  not  be  questioned,  when  its  proceedings  were 
brought  collaterally  before  the  circuit  court."  This  remark 
was  only  in  answer  to  the  argument  which  had  been  urged 
at  the  bar,  that  the  circuit  court  could  not  question  the 
jurisdiction  of  the  county  court.  That  it  was  so  intended  is 
obvious  from  what  immediately  follows.  ''  We  know  nothing 
in  the  organization  of  the  circuit  courts  of  the  union,  which 
can  contradistinguish  them  from  other  courts  in  this  re- 
spect." And  the  limitation  upon  the  extent  of  the  inquiry, 
when  the  proceedings  are  brought  collaterally  before  the 
court,  is  explicitly  laid  down.  "  We  agree,  that  if  the 
county  court  had  jurisdiction,  its  decisions  would  be  con- 
clusive. When  a  court  has  jurisdiction,  it  has  a  right  to  de- 
cide every  question  that  occurs  in  the  cause ;  and  whether 
its  decisions  be  correct  or  not,  its  judgment,  until  reversed, 
is  regarded  as  binding  in  every  other  court.  But  if  it  acts 
without  authority,  its  judgments  and  orders  are  regarded  as 
nallities.  They  are  not  voidable,  but  simply  void;  and  form 
DO  bar  to  a  recovery  sought  in  opposition  to  them  even 
prior  to  a  reversal." 

This  is  the  clear  and  well  settled  doctrine  of  the  law,  and 
applies  to  the  case  now  before  the  Court.  The  jurisdiction 
of  the  court,  (under  whose  order  the  sale  was  made)  over 
the  subject  matter,  appears  upon  the  face  of  the  proceedings; 
and  its  errors  or  mistakes,  if  any  were  committed,  cannot  be 
corrected  or  examined  when  brought  up  collaterally,  as  they 
were  in  the  circuit  court. 

The  judgment  of  the  court  below  must,  accordingly,  be 
reversed ;  and  the  record  sent  back,  with  directions  to  the 
court  to  enter  judgment  for  the  defendant. 


Vol.  II.— W 


SUPREME  COURT. 


Thomas  F.  Tow^3LBT,  Plaintiff  iit  ekkob  t».  Jobbph  K.  Sum- 
ball,  Defendant  in  ebuok. 

BiUi  ot  eichiD|;c,  piyible  al  t  ^rea  time  ifter  dite,  need  not  be  pccMOteil  for 
■ceeptiDce  it  >ll ;  tad  ptymeDI  may  it  oace  be  deminded  it  tbalc  mitarlljr. 

II  litdmlltcd,  thkt  in  iMpect  to  forafgD  bills  of  exchugc,  the  nolirUl  certi&uta 
of  ptoleal  u,  a[  Ilsell,  luflicieDt  pioof  of  tbe  diibanonc  of  ■  bill,  without  toy 
luiilinry  eTidence.     [179] 

ll  ii  not  diiputed,  thit  by  the  Keoenl  cuilom  of  siBrcbuiti  In  tha  United  9ttlM, 
bill!  of  eicbaage,  dnwn  in  one  Kile  on  inolhcr  elite,  are,  if  diihonoured,  pro- 
lesled  by  ■  notary;  and  (he  pioduetioD  of  aueb  prateil  ia  the  ciutomary  docu- 
roent  of  diihonour.    [ISD] 

If  1  penoD  undertike  to  accept  a  bill,  in  cooiideratlan  that  another  will  puiclnM 
one  already  dranii,  or  to  be  thereatlcr  drawn,  ind  ai  an  indueanieDt  to  the 
purchnaer  to  lake  it;  and  the  bill  ia  purchased  upoa  the  credit  of  such  promiee 
for  a  BulTicienl  com  Id  era!  ion ;  such  prooiiae  to  accept  ia  binding  up«n  the  pirly. 
It  ii  »a  ongiiiiil  promise  (o  Ihe  purchucr,  not  merely  i  promlie  for  tbe  debt  of 
another;  aod  haTinf;  a  lufiicieot  canaidention  to  aupporl  It,  In  reaaOD  and  jua> 
lice  la  well  as  in  law,  it  ouibl  la  bind  him.      [181] 

If  A.  aiyi  to  B.,  pay  ao  much  money  lo  C.  and  I  will  repay  it  to  you,  It  is 
■n  original  independent  promlae;  and  if  the  money  ia  paid  upon  the  &llh  of 
It,  it  hu  been  alvraya  deemed  an  obligatory  conliicl,  even  though  it  be  by 
parol;  be cauae  there  ia  an  arigiaal  conaideration  moving  between  the  imme- 
diate parUes  to  the  contract.     [1S2] 

Damage  lo  the  promiasea  conalitutea  as  good  a  eonsideralian  a*  benefit  lo  the 
ptomisBor.     [IS2] 

In  cases  not  abaolutely  closed  by  authority,  this  Court  has  alwiya  ezprened  • 
slrong  inclination  not  lo  extend  the  operation  of  Ihe  atalule  of  frauds  so  a*  to 
embrace  original  and  diatiact  promises,  made  by  ililTereat  penons  at  lt)e  aima 
time  upon  Ihe  same  geaeml  conaideration.     [182] 

II  can  make  no  dlEfetence  in  Ian,  whelhai  the  debt  br  which  a  bill  of  ex* 
change  is  laken  ia  a  pie-eiialing  debt,  or  money  then  psid  for  the  bill.  In 
each  case  there  ia  a  lubalanlia!  credit  given  by  the  parly  lo  the  drawer  upon 
the  hill,  and  Ihe  party  parts  with  his  present  rights  at  Ihe  Inalance  of  tha  pru- 
niisaee,  nhoae  promise  ia  aubslanlially  a  new  and  independent  one,  and  nut  • 
mere  guannlee  of  Ihe  exieling  promise  of  the  drawer.  Under  auch  ciicum- 
Btaocea,  (here  it  no  substantial  distinction^  whether  the  bill  be  then  in  exiilence, 
or  be  drawn  afterwards.  In  each  case,  Ihe  object  of  the  promise  ii  to  Induce 
the  parly  lo  like  the  hill  upon  Iba  credit  of  the  promise.     [182] 

ir  the  holder  of  a  bill  of  exchange,  at  Ihe  time  uf  taking  Ihe  bill,  knew  that  the 
drawee  had  rmt  funds  in  his  hanila  belonging  to  the  drawer,  and  look  lbs  bill 
on  ihe  pioitiiae  of  the  drawee  to  accept  it,  eipecling  lo  receive  lunds  from  tha 
drawer ;  tbe  proiniae  ol  Ihe  drawee  to  accept  Ihe  bill,  conflilutes  a  valid  coa- 
met  between  the  parlies,  nolwillistindin^  ihe  failure  of  the  drawer  lo  place 
fundi  in  his  handa.  The  acceptance  of  the  drawee  of  a  bill,  binda  him,  although 
it  is  known  to  the  holder,  thai  be  has  no  funds  in  hla  handa.  Il  is  audicieat 
thai  the  holder  trusts  lo  auch  acceptance.    [188] 
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THIS  luit  wai  originally  instituted  by  Joseph  K.  Sumrall, 
in  a  slate  court  of  Kentucky,  and  afterwards,  on  the  peti- 
tion of  Thomas  F.  Townsley  the  defendant  below,  remoTcd 
into  the  circuit  court  of  the  United  States  for  the  district 
of  Kentucky,  where  the  same  wns  tried  before  a  jury,  and 
a  verdict  rendered  for  the  plaintiff. 

The  action  was  upon  aa  alleged  verbal  promise  made  by 
the  defendant,  as  one  of  the  partners  of  Townsley  and  Co., 
that  they  would  accept  a  certain  draH  or  drafts,  to  be  drawa 
on  them  at  New  Orleans  by  one  Richard  S,  Waters,  in  fo- 
vour  of  Joseph  K.  Sumrall ;  and  the  cause  of  action  alleged 
was  a  failure  to  comply  with  the  promise.  The  bill  was 
drawn  and  remitted  to  New  Orleans,  and  not  being  paid, 
wofl  returned  under  protest  to  Kentucky,  and  this  suit  was 
brought. 

Chi  the  trial  in  the  circuit  court,  various  bills  of  exceptions 
were  taken  by  the  defendant,  all  of  which  are  stated  in  the 
opinion  of  this  Court ;  and  in  which  opinion  is  also  staled,  the 
points  on  which  the  plaintiff  in  error  sought  to  obtain  a  re- 
veraat  of  the  judgment  of  the  circuit  court. 

Mr  Coxe,  for  the  plaintiff  in  error,  contended : 

1.  That  a  parol  promise  to  accept  a  non-existing  bill  doea 
not  constitute  a  contract,  for  the  breach  of  which  an  action 
may  be  maintained. 

He  admitted  that  the  acceptance  of  an  existing  bill  might 
be  by  parol;  but  the  allowance  of  such  a  principle  of  law 
bad  been  regretted  by  judges.  A  written  agreement  to  ac- 
cept a  bill  not  yet  drawn,  is  valid;  but  there  has  been  no 
decision  which  affirmed  that  a  parol  acceptance  of  such  a  bill 
a  binding;  and  the  leaning  of  courts  has  been  against  it. 
Cited,  2  tVluat.  66.  1  Eaat,  <I3.  4  Ea$t,  57.  5  East,  514. 
l^fi.  611.    3Maaa.  10. 

The  general  principle  of  our  law  ia,  that  e  verbal  promise 
of  this  kind  will  not  sustain  an  action.  The  provisions  of 
the  stetnte  of  frauds  are  infringed,  by  making  it  otherwise. 

The  admission  of  such  a  parol  contract  will  lead  to  difli- 
cnltiea  and  uncertainties)  and  the  danger  of  such  a  course 
ii  ihown  in  thia  case,  oa  no  one  of  the  witnesses,  of  three 
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who  were  examined,  represent  the  agreement  to  accept  to 
the  same  extent. 

2.  The  court  were  requested  to  inittruct  the  jury,  that  if 
they  believed  the  bill  was  drawn  by  Waters  to  pay  a  partner- 
ship debt,  as  stated  by  Waters,  they  should  find  for  the  de- 
fendant. 

This  was  accommodation  paper,  the  benefit  of  which  was 
to  enure  to  the  drawer  and  the  payee,  to  enable  them  to 
pay  a  joint  debt.  No  consideration,  in  fact,  passed  for  tt 
from  the  plaintiff  to  either  the  drawer  or  the  drawee.  He 
stands  in  the  same  silnation  he  would  have  been  in  if  it  had 
never  been  drawn. 

This  prayer,  and  this  view  of  (he  case,  are  put  hypotheli- 
cally  to  the  jury.  The  facts  upon  which  they  are  based  are 
detailed  in  the  testimony  of  Waters,  and  the  jury  was  to 
judge  of  his  credit.  There  was  therefore  enough  to  warrant 
the  prayer,  and  it  should  have  been  allowed.  So  also,  he 
contended,  the  next  ingtruction  should  not  have  been  refused, 
as  it  leaves  to  the  jury  the  decision  upon  the  testimony  of 
Waters. 

Upon  the  question,  whether,  if  a  bill  be  drawn  in  Ken- 
tucky, on  a  person  in  New  Orleans,  the  protest  is,  in  itself, 
evidence  of  demand  and  refusal :  in  Nicholas  iw.  Webb,  8 
Wheaton,  3:>(i,  it  was  held,  that  the  protest  of  a  foreign  bill 
is  sufficient ;  but  a  distinction  is  taken  between  foreign  bills, 
and  those  instruments  in  which  a  protest  is  not  necessary, 
and  therefore  not  the  official  act  uf  the  officers.  In  cases 
of  inland  bills  the  protest  cannot  be  read.  Chesmer  vt. 
Noyes,  4  Camp.  129.     2  Barn,  fy  Aid.  G9C. 

The  supreme  court  of  New  York  have  held  such  bills  as 
this  to  be  inland  bills.  Miller  vs.  Hackley,  5  Johns.  175. 
Also  cited  2  'Fucker's  Jilackal.  4GT.     5  Cowtn,  363. 

Under  the  I'^nglisli  statutes,  provision  is  made  to  protect 
inland  bills ;  but  the  same  statutes  prescribe  that  the  ac- 
ceptance shall  be  in  writing. 

At  common  law  no  protest  of  an  inland  bill  of  exchange 
was  ever  made.  It  was  introduced  by  statute.  By  the  law 
of  Louisiana,  an  inland  bill  cannot  be  protested  for  non- 
payment, unless  it  has  been  accejited  in  writing;  and  the 
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holder  of  an  inland  bill  need  not  protest  it.  lAving^oH*$ 
Crim.  Code,  p.  55,  art.  31S ;  p.  73,  art.  4S7 ;  p.  99,  arL 
717.  The  form  of  protest  is  to  be  conformable  to  the  cni- 
tom  of  the  place  where  it  is  made,  p.  100,  art.  727. 

Although  the  contract  was  made  in  Kentucky,  yet  it  wu 
to  be  executed  in  Locisiana,  and  the  law  of  that  place  moit 
be  the  law  of  the  contract.  1  Gallia.  Rep.  371,  372.  Rob- 
inson vs.  Bland,  3  Bvrr.  1077,  1019.     1  Bl.  Rep.  25C. 

Under  the  French  law,  which  prevails  in  Louisiana,  no 
acceptance  is  valid  unless  it  is  in  writing. 

Mr  Nicholas,  for  the  defendant  in  error,  stated  that  the 
principal  question  is  whether  an  agreement  to  accept  a  bill 
to  be  drawn  was  binding. 

Originally,  at  common  law,  a  verbal  acceptance  of  a  bill 
was  as  good  as  if  it  had  been  written ;  and  courts  have  since 
gone  further,  and  have  mode  circumstances  equivalent  to  an 
acceptance. 

In  Coolidge  us.  Payson,  2  ffAeo/on,  66,  this  Court  decided, 
that  a  verbal  acceptance  was  as  good  as  one  which  is  writ- 
ten; and  whatever  may  be  the  law  of  England,  this  is  now 
settled  law  in  the  United  States.  All  the  the  cases  go  upon 
the  question  whether  the  promise  to  accept  was  the  induce- 
ment to  lake  the  bill. 

If  a  verbal  acceptance  is  as  valid  as  one  which  is  in  wri- 
ting, where  is  the  authority  to  show  that  a  partA  agreement 
to  accept  a  bill  to  be  drawn  is  not  binding.  The  objection 
to  such  an  acceptance,  on  the  ground  of  inconvenience, 
would  prevail  equally  against  all  parol  acceptances. 

A  verbal  promise  for  a  good  consideration  is  binding,  and 
the  policy  of  extending  the  rule  to  bills  to  be  drawn,  to  the 
same  extent  as  it  operates  to  bind  the  verbal  acceptor  of  a 
bill  drawn,  is  equal.  In  Kentucky,  if  A.  says  to  B.  "  let  C. 
have  four  thousand  dollars  in  goods,  and  I  will  pay  the 
amount ;"  the  promise  is  good.  Notwithstanding  the  statute 
of  fraiids,  this  is  law  in  that  stale. 

Before  the  statute  of  frauds  any  parol  promise  was  good, 
even  for  the  conveyance  of  a  freehold ;  and  until  it  shall  be 
shown,  that  in  the  statute  of  frauds  there   is  a  provision 
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■gainst  the  contract  upon  which  this  suit  is  brought,  it  will 
operate. 

The  Ux  lod  will  sustain  this  contract.  It  was  made  in 
Kentucky,  and  was  to  be  performed  at  New  Orleans ;  nnd 
the  remedy  for  the  breach  is  to  be  obtained  by  the  laws  of 
Kentucky.  A  demand  was  necesaary  at  New  Orleans  ;  but 
this  did  not  transfer  the  contract  to  (hat  place. 

The  law  of  Kentucky  tequires  that  a  bill  drawn  on  a  per- 
BOD  out  of  the  state  shall  be  protested.  2  LitteWs  Law,  103, 
105.  It  not  only  authorizes  a  protest,  but  upon  its  being 
made,  creates  an  additional  liability  for  damages.  Thus, 
therefore,  the  protest  is  by  a  statute,  by  provision,  made  ne- 
cessary, and  it  becomes  of  course  priraa  /ai^  evidence  of 
demand  and  refusal  to  pay.  Upon  principles  frequently  r&< 
cognized,  this  Court  have  decided,  that  the  law  of  Kentucky 
upon  this  matter  will  be  respected  and  enforced  here. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Kentucky.  The  original  action  was  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  as  one  of  the 
firm  of  Thomas  F.  Townsley  &.  Co.,  to  recover  the  amount 
of  a  bill  of  exchange,  drawn,  at  Maysville  in  Kentucky,  on 
the  37th  of  November  1827,  by  one  Richard  S.  Waters,  on 
Messrs  Townsley  Si.  Co.  at  New  Orleans,  at  130  days  after 
date  for  $2000,  payable  to  Sumrall  or  order,  which  had 
been  dishonoured  by  the  drawees. 

The  declaration  contained  various  counts:  some  of  which 
alleged  an  actual  acceptance  of  the  bill  and  non-payment 
thereof  at  maturity ;  others,  a  promise  by  the  drawees  to  ac- 
cept and  pay  the  bill  when  drawn,  if  the  original  plaintiff 
would  purchase  the  same  from  the  drawer.  The  cause  was 
tried  upon  the  general  issue,  and  a  verdict  was  found  for 
the  original  plaintiff  for  $2860,  upon  which  he  obtained 
judgment.  A  bill  of  exceptions  was  taken  at  the  trial,  upon 
which  the  questions  are  presented,  which  have  been  argued 
at  the  bar. 

The  bill  of  exceptions  stated,  that  the  plaintiff  offered  in 
evidence  the  bill  of  exchange  and  the  protest  of  the  notary 
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public  at  New  Orleans,  to  which  evidence  the  defendnot 
objected,  but  the  court  admitted  the  testimony. 

Evidence  was  then  given,  by  the  testimooy  ofJoba  Sum- 
rail,  the  plaintiff's  brother,  to  show  that  in  a  conversation 
between  the  plaintiff  and  the  defendant  relative  to  some 
shipments  which  Richard  S.  Waters  proposed  to  make  to 
the  firm  of  Thomas  F.  Townsley  &■  Co.  and  bills  to 
be  drawn  against  them  ;  when  the  plaintiff  said  he  feared 
the  bills  would  not  be  honoured  and  paid ;  Thomas  F. 
Townsley  told  the  plaintiff,  that  the  firm  would  accept  the 
bills  of  Waters,  for  $4000,  and  pay  them  at  maturity.  The 
plaintiff  stated  he  wished  to  pay  a  debt  in  Philadelphia  with 
the  bills,  and  the  produce  to  be  shipped  by  Waters  might 
not  arrive  in  time  to  provide  for  them  ;  to  which  Townsley 
replied,  that  if  Waters  would  draw  a  bill  or  bills  to  the 
amount  not  exceeding  $'1000,  such  bill  or  bills  should  be 
accepted  and  paid,  whether  the  produce  arrived  or  not. 
Waters  and  the  plaintiff  had  been  in  partnership  before  the 
conversation,  but  the  partnership  at  the  time  it  took  place 
had  been  di-s^olved.  Richard  S.  Waters  testified,  that  be 
had  drawn  the  bill  fur  $2000  upon  which  the  suit  wa> 
brought,  and  another  for  the  same  amount.  That  in  a 
conversation  with  the  plaintiff  before  the  bills  were  drawn, 
the  plaintiff  witihed  liim  to  draw  for  $40U0  :  he  said  he  was 
afraid  to  draw  for  $40U0,  und  the  plaintiff  told  him,  Towns- 
Icy  had  said  he  would  pay  one  draft  lur  ^^2000,  whether  the 
produce  to  be  shipped  arrived  in  time  or  not ;  and  he  agreed 
to  draw  for  $30U0,  and  after  some  hesitation  he  drew  the 
other  bill  for  $2fiWi  both  bills  being  drawn  in  favour  of 
Sumrall :  and  it  was  perfectly  understood  between  them  that 
he  had  no  funds  in  the  hands  of  tlie  drawees,  and  that  the 
bills  were  to  be  sent  to  Philadelphia  to  discharge  debts  doe 
by  the  plaintiff  and  himself  as  partners,  toToland  &,  Rockhill 
and  to  others  :  and  the  plaintifi' agreed  to  help  him  to  meet 
one  of  the  bills,  if  he  should  be  unable  to  pay  both.  He 
gave  the  plaintiff  the  bills  fur  $4000  of  partnership  goods 
taken  by  him  at  the  dissolution  of  the  partnership.  That  the 
partnership  accounts  were  not  settled ;  and  he  received  no 
ether  consideration  for  the  bills  than  the  receipt  of  the 
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$4000  of  partnership  goods.  He  furnished  Thomas  F. 
Townsley  &.  Co.  with  produce  enough  to  pay  one  of 
the  drafts,  and  they  paid  one  of  them.  Tojvnsley  &.  Co.  had 
no  funds  or  effects  in  their  hands  belonging  to  him.  On  the 
diasolution  of  the  partnership,  he  understood  the  plaintifF 
waa  to  wind  up  the  concern  and  pay  the  debts. 

The  defendant  then  offered  in  evidence  the  record  of  a 
■uit  of  Tuland  Si.  Rockhill  against  Sumrail  &.  Waters;  which 
was  objected  to,  and  the  objection  sustained  by  the  court. 

The  deposition  of  Langhorne  was  then  read,  stating  that 
that  in  1610,  he  heard  Waters  say,  his  credit  was  better 
abroad  than  at  home,  for  Townsley  had  promised  to  accept 
for  him  for  $4000  for  ISumrall,  whether  bis  produce  got  down 
■n  time  or  not. 

Evidence  was  also  given  to  show,  that  shortly  after  the 
bills  of  exchange  were  drawn.  Waters  became  totally  insol- 
vent. 

The  deposition  of  Samuel  D.  Lucas  was  read  on  the  part 
of  the  plaintiff'.  He  stated  that  he  heard  Townsley  assure 
the  plaintiir  that  the  drafts  of  Waters  to  the  amount  of 
(4000,  which  Waters  proposed  to  let  the  plaintiff  have,  to 
be  drawn  by  Waters  on  the  house  of  Tliomas  F.  Townsley 
&.  Co.  of  New  Orleans,  at  120  days  after  date,  should 
be  paid.  The  plaintiff'  consented  to  take  the  drafts  with 
considerable  reluclnnce,  for  fear  of  accident;  upon  which 
Townsley  assured  him  the  drafts  should  be  honoured, 
whether  the  produce  to  be  shipped  by  Waters  arrived  or 
not.  Upon  the  faith  of  Townsley's  accepting  for  Waters, 
the  bills  were  received,  and  the  plaintiff'  advanced  large 
quantities  of  merchandise  and  other  articles. 

The  plaintiff*  prayed  the  following  instruction  to  the  jury, 
which  was  given,  and  to  which  the  defendant  excepted :  That 
if  they  shall  believe  from  the  evidence  in  this  case  that  the 
defendant  Townsley  promised  for  himself  and  company,  to 
Sumrall,  that  they  would  honour,  accept,  or  pay  bills  drawn 
on  them  by  Waters  to  the  amount  of  $4000 ;  and  that  Sumrall 
did  immediately  thereafter,  or  within  a  reasonable  time,  upon 
the  credit  of  said  promise,  purchase  bills  drawn  by  Waters, 
accordingly,  to  the  amount  of  ,<'10O0,  and  that  the  bill  in  the 
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declaration  meutiuneil,  is  one  of  llic  bills  so  purchased ;  then 
that  th(!  plaintifT  upon  tliu  evidence,  is  entitled  to  recover; 
whether  the  purchase  vas  made  before  or  after  the  drawing 
of  said  bills,  or  wlietlier  tliey  were  drawn  for  a  pre-existing 
debt,  or  drawn  and  sold  tor  any  other  good  and  valuable  con- 
sideration. 

The  defendant  (lien  asked  the  court  to  instruct  the  jury  : 
].  That  ifthey  believe  from  the  evidence,that  the  defendant  by 
parol  tilated  that  ho  would  accept  a  bill  or  bills  to  the  amount 
of  $4UI)0,  before  the  bill»  were  drawn,  and  before  the  de- 
fendant had  received  the  amount  or  any  part  of  it,  under 
the  e.\pcctalion  and  belief  that  the  drawer  Richard  S.  Wa- 
ters would  put  funds  into  bis  hands  lo  take  up  the  bills  at 
maturity ;  and  tliat  the  phiintitf  knew  that  the  said  Richard 
had  no  funds,  but  made  the  promise  in  nnticijiiilion  of  such 
Tunds,  and  liint  no  fuiids  to  take  up  the  bill  were  placed  in 
the  hands  of  the  drfendants  or  either  of  them,  to  take  up  the 
bid,  nor  had  the  drawer  any  funds  in  the  liands  of  the  drawee 
to  draw  upon;  that  they  should  find  for  the  <lefun<Iari(;  pro- 
vided the  jury  further  find  that  the  plaintitTand  R.S.  Waters 
the  drawer,  were  partners  in  trade,  and  as  such  were  indebted 
on  their  [lartncrship  account  to  Toland  &,  Rockhill ;  and  that 
the  bill  was  drawn  by  the  said  Waters  in  fitvour  of  the  plain- 
tiff, with  a  view  to  raise  fundij,  or  to  be  passed  in  direct  pay- 
ment of  a  joint  debt  due  as  aforesaid  ;  and  that  the  said  bill, 
with  this  object  and  view,  and  in  pursuance  of  an  agreement 
between  drawer  ami  plaintiff,  was  passed  to  the  credit  of  the 
drawer  and  plaintill'  to  Toland  it  Rockhill. 

2.  That  ifthey  believe  the  said  bill  was  drami  to  pay  a 
partnership  debt  as  stated  by  R.  H.  Waters,  they  ought  to 
find  fur  the  defendants. 

J.  That  if  they  believe  the  bill  was  drawn  by  Waters  in  favour 
of  Sumrall,  to  be  assigned  to  Tutand  &.  Rockhill,  in  payment 
of  a  partnership  debt  duo  by  Waters  &.  Sumrall  to  Toland 
&  Rockhill,  and  that  said  bill  Wiis  thus  assigned  to  Toland  &. 
Rockhill ;  and  ifthey  also  believe  that  said  Waters  &,  Sum- 
rail  have  not  settled  their  partnership ;  that  then  they  should 
find  for  the  defendant. 

4.  That  ifthey  believe  fiom  the  evidence,  that  the  drawer, 
Vol.  11.— X 
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Richard  S.  Waters,  was  infortned  by  Townsley,  before  he 
drew  the  bills  ofibred  in  evidence,  that  he  might  draw  fur 
^4000,  and  that  he  would  accept  and  take  up  $2000,  whe- 
ther he,  the  said  Waters,  got  on  in  time  to  take  it  up  or  not; 
and  that  he  would  accept  and  take  up  the  other  bill  if  funds 
were  placed  or  forwarded  to  the  house  in  New  Orleans  to 
take  it  up  with,  and  that  when  the  said  Richard  S.  Waters 
drew  the  bills,  that  he  hesitated  for  fear  he  could  not  get  to 
New  Orleans  in  time  with  the  means  to  take  up  both  bills, 
until  it  was  agreed  between  Sumrall  and  him,  that  they 
would  risk  both  bills;  and  if  Waters  was  not  able  to  take 
up  both  at  maturity,  that  as  to  the  one  Townsley  would 
not  accept,  he,  Sumrall,  would  assist  the  said  Waters  with 
funds  to  lake  it  up  with  at  maturity;  and  that  Sumrall  did, 
at  the  time  of  drawing  the  billu  as  aforesaid,  state  to  Wa- 
ters that  Townsley  promised  him  that  he  would  accept 
one  of  the  hilts  unconditionally,  and  the  oliier  if  in  funds;  and 
that  Townsley  &.  Co.  did  accept  and  pay  at  maturity  one 
of  the  bills,  and  had  not  funds  of  Waters  or  of  the  plaintiff 
to  pay  the  other  at  maturity  ;  that  they  ought  to  find  for  the 
defendant. 

5.  That  a  demand  of  llie  amount  of  said  bill  at  New  Orleans 
was  necessary  to  enable  the  plaintilf  to  maintain  the  suit, 
and  that  the  protest  of  the  notary  is  not  evidence  of  such  de- 
mand. 

6.  Thai  a  parol  promise  to  pay  a  non-existing  bill,  since  the 
statute  of  frauds,  is  not  obligatory  and  binding. 

To  alt  which  opinions  of  the  court — l.ln  permitting  plain- 
tiff to  read  said  protest;  2.  In  refusing  defendant  leave  to 
read  said  record;  J.  In  giving  the  instructions  asked  by 
pimntiff;  4.  In  refusing  the  instructions  asked  by  defendant 
— the  defendant  excepted. 

The  first  question  that  arises  is  upon  the  admissibility  of 
the  protest  of  the  notary  public  at  New  Orleans,  as  proof  of 
the  dishonour  of  the  bill.  The  protest  is  for  non-payment 
for  want  of  funds ;  and  it  does  not  appear  that  there  had 
been  any  prior  protest  for  non-acceptance.  Bills  of  exchange 
payable  at  a  given  lime  after  dale,  need  not  be  presented 
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for  acceptance  at  all ;  and  payment  may  at  once  be  de- 
manded at  their  maturity.  The  objection  now  made  does 
not  turn  upon  this  point,  i>ut  upon  the  point,  that  the  pre- 
sent is  not  a  foreign,  but  an  inland  bill  of  exchange ;  being 
drawn  in  Kentucky,  and  payable  at  New  Orleans  in  Louisi- 
ana: and  that  a  notarial  protest  is  not  in  such  cases  evidence 
of  a  demand  and  refusal  of  payment.  Wc  do  not  think  it 
necessary  in  this  case  to  decide,  whether  a  bill  drawn  in  one 
state  upon  persons  resident  in  another  state,  within  the  union, 
is  to  be  deemed  a  foreign,  or  an  inland  bill  of  exchange. 
Foreign  it  certainly  is  not,  if  by  such  appellation  is  under- 
stood a  bill  drawn  upon  a  country  under  a  totally  distinct 
and  independent  sovereignty  and  allegiance.  Inland  it  is 
not,  if  by  that  appellation  is  understood  a  bill  drawn  in  one 
part  of  a  territory,  on  another  part,  exclusively  under  the 
same  municipal  laws,  and  exclusively  governed  by  the  same 
sovereign  power.  It  would  seem  to  constitute  an  interme- 
diate case.  Different  tribunals  in  the  United  States,  of  great 
respectability,  have,  however,  differed  upon  the  question ; 
and  it  may  all  be  left  for  a  final  decision,  until  it  constitutes 
the  very  turning  point  of  the  judgment(a). 

It  is  admitted,  that  in  respect  to  foreign  bills  of  exchange 
the  notarial  certificate  of  protest  is  of  itself  sufficient  proof 
of  the  dishonour  of  a  bill  without  any  auxiliary  evidence. 
It  has  been  long  adopted  intothe  jurisprudence  of  the  com- 
mon law,  upon  the  ground  that  such  protests  are  required 
by  the  custom  of  merchants ;  and  being  founded  in  public 
convenience,  they  ought,  every  where,  to  be  allowed  as  evi- 
dence of  the  facts  which  they  purport  to  state.  The  nego- 
tiabilityVif  such  bills,  and  the  facility  as  well  as  certainty  of 
the  proof  of  dishonour,  would  be  materially  affected  by  a 
different  course  ;  a  foreign  merchant  might  otherwise  be 
compelled  to  rely  on  mere  parol  proof  of  presentment  and 
dishonour,  and  be  subjected  to  many  chances  of  delay,  and 

{a)  8  KienV»  Curnm.  63. 

In  the  case  of  Buckner  vs.  Finlay,  posit,  this  question  is  settled  ;  and  a  bill  of 
eichange,  drawn  in  one  state  of  the  United  States,  on  a  person  residing  in  another 
state,  is  held  to  be  a  foreign  bill,  so  far  m  to  make  the  protest  of  non-acceptance 
and  non-pay meot  evidence  of  the  same. 
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sometimes  In  ab^olule  loss,  from  the  want  of  siifHcient  means 
to  obtain  llic  necessary  and  satisfactory  proofs.  The  rule,  ' 
therefore,  being  founded  in  (lublio  convenience,  has  been 
ratified  by  courts  of  law  as  a  binding  usage.  But  where 
parties  reside  in  the  same  kingdom  or  country,  there  is  not 
the  same  necessity  fur  giving  entire  verity  and  credit  to  the 
notarial  protest.  The  parlies  may  produce  the  witnesses 
upon  the  stand,  or  compel  them  to  givo  iheir  depositions. 
And  accordingly,  even  in  cases  of  foreign  bills,  drawn  upon, 
and  protested  in  another  country,  if  the  protest  has  been 
made  in  the  country  where  the  suit  is  brought ;  courts  of 
justice  sitlln;;  under  tlie  common  law,  require  that  the  no- 
tary himself  sliould  be  produced  if  within  the  reach  of  pro- 
cess, and  his  cerlificnte  is  not  per  se  evidence.  This  was 
BO  held  by  lord  Ellenborougb,  in  Chesmcr  vs.  Noyes, 
2  Campbell's  R.  i::!). 

It  is  not  disputed,  that  by  the  general  custom  of  mer- 
chants in  the  United  Slates,  bills  of  exchange  drawn  in  one 
state  on  another  stnte,  nre,  if  dishonoured,  protested  by  a 
notary;  and  the  production  of  such  protest  is  the  customary 
document  of  the  dislionnur.  It  is  a  practice  founded  in 
general  convenience,  and  has  been  adopted  for  the  same 
reasons  which  apply  to  foreign  bills  in  the  strictest  sense. 
The  distance  between  some  of  these  slates,  and  the  diffi- 
culty of  obtaining  other  evidence,  is  far  greater  than  between 
England  and  France,  or  between  the  continental  nations  of 
Europe,  where  the  general  rule  prevails.  Wc  think  upon 
this  ground  alone,  the  reason  for  admitting  foreign  protests 
would  apply  to  cases  like  the  present,  and  furnish  a  just 
analogy  to  govern  it.  There  is  as  little  doubt,  that  such  is 
the  custom  in  relation  to  bills  drawn  on  New  Orleans,  where 
the  jurisprudence  of  the  civil  law  mainly  prevails,  and 
under  which  acts  of  this  sort  are  generally  verified  by  nota- 
ries. The  act  of  Kentucky  of  IIOS,  ch.  57,  2  LUtelPa 
Statutes,  101,  also  recognizes  the  propriety,  if  not  the  in- 
dispensable necessity  of  a  protest,  not  only  in  the  cases  of 
foreign  bills  generally,  but  of  all  bills  drawn  on  any  persons 
out  of  the  state,  or  within  any  other  of  the  United  States; 
providing  ''  that  the  same  being  returned  back  unpaid  with 
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a  legal  protest,  the  drawer  and  all  otiiera  concerned  shall  pay 
the  contents,  &.c.  with  legal  interest  from  the  time  the  said 
bill  or  bills  were  protested,  the  charges  of  protest,  and  ten 
per  cent,  advance  for  the  damage,  &.c."  The  contract  for 
the  acceptance  and  honour  of  the  present  bill,  was,  if  made 
at  all,  made  in  Kentucky  and  was  to  be  governed  by  its 
laws;  even  supposing  that  the  question  whether  it  amounted 
to  an  acceptance  or  not,  was  to  be  governed  by  the  law  of 
Louisiana,  where  the  contract  was  to  be  executed.  So  that 
in  either  view  of  the  matter ;  upon  the  general  custom  of 
merchants,  or  the  lex  loci  contractus ;  we  think  the  protest 
was  rightly  admitted  in  evidence.  Wherever  a  protest  is 
required  to  fix  the  title  of  the  parties ;  or  by  the  custom  of 
merchants  is  used  to  establish  a  presentment  or  dishonour 
of  a  bill;  it  is  competent  evidence  between  the  parties,  who 
contract  with  reference  to  the  presentment  and  dishonour  of 
such  bill.  And  there  is  no  doubt,  that  it  was  material  for 
this  purpose  under  some  of  the  counts  in  the  declaration. 

The  next  objection  is  to  the  rejection  of  the  record  of  the 
action  of  Toland  &  Ilockhill  vs.  Sumrall  &  Waters.  That 
was  a  suit  between  other  parties,  and  falls  within  the  gene- 
ral rule  of  res  inter  alios  acta;  and  on  that  account  was  in  our 
judgment  rightly  rejected. 

The  remaining  objections  arise  from  the  instruction  given 
by  the  court  to  the  jury,  on  the  prayer  of  the  plaintiff,  and 
to  the  refusal  of  the  court  to  give  the  instructions  prayed 
for  by  the  defendant. 

The  instruction  given  by  the  court  upon  the  plaintifTs 
prayer,  is  not  understood  to  involve  any  other  difficnily  than, 
that  it  states  that  the  plaintiff  would  be  entitled  to  recover, 
"  whether  the  purchase  was  made  before  or  after  drawing  of 
said  bills,  or  whether  they  were  drawn  for  a  pre  existing 
debt,  or  drawn  and  sold  for  any  other  good  and  valuable 
consideration."  We  cannot  perceive  any  sound  legal  ob- 
jection to  this  instruction.  If  a  person  undertake,  in  con- 
sideration that  another  will  purchase  a  bill  already  drawn, 
or  to  be  thereafter  drawn,  and  as  an  inducement  to  the  pur- 
chase to  accept  it,  and  the  bill  is  drawn  and  purchased  upon 
the  credit  of  such  promise,  for  a  sufficient  consideration; 
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such  promise  lo  accept  is  binding  upon  tlie  party.  It  is  an 
original  promise  to  the  purcliascr,  not  merely  a  promise  for 
ihc  debt  or  another;  andiiavinga  sulTicicnt  consideration  lo 
support  it,  in  reason  and  justice,  as  well  as  in  law,  it  ought 
to  bind  him.  It  is  of  no  consequence  that  the  direct  con- 
sideration moves  to  a  third  person,  as  in  this  case  to  Ihe 
drawer  of  the  bill ;  fur  it  moves  from  the  purchaser,  and  is 
his  inducement  fur  taking  tlic  bill.  lie  pays  his  money  upon 
the  faith  of  it,  and  is  entitled  to  claim  a  fulfilment  of  it.  It 
is  not  a  case  falling  within  the  objects  or  the  mischiefs  of  the 
statute  of  frauds.  If  A.  says  to  B.  pay  so  much  money  to 
C.  and  I  will  repay  it  to  you,  it  is  an  original  independent 
promise ;  and  if  the  money  is  paid  upon  the  faith  of  it,  it  has 
been  always  deemed  an  obligatory  contract,  even  though  it 
be  by  parol ;  because  there  is  an  original  consideration 
moving  between  the  immediate  parties  to  the  contract. 
Damage  to  ihe  promissce,  constitutes  as  good  a  consideration 
as  benefit  to  the  promissor.  In  cases  not  absolutely  closed 
by  authority,  this  court  has  already  expressed  a  strong  in- 
clination not  to  extcnil  the  operation  of  the  statute  of  frauds, 
90  as  lo  embrace  original  and  distinct  promises,  made  by 
different  peisons  at  the  same  time  upon  the  same  general 
considGraiton(a).  Then,  again,  as  to  tlie  consideration,  it 
can  make  no  difference  in  law,  wliethcr  the  debt  for  which 
the  bill  is  taken  is  a  pre-existing  debt,  or  money  then  paid 
for  the  bill.  In  each  case  there  is  a  substantial  credit  given 
by  the  party  to  the  drawer,  upon  the  bill,  and  the  party  parts 
with  his  present  rights  ut  the  instance  of  the  promissee  ; 
whose  promise  is  substantially  a  new  and  independent  one, 
and  not  a  mere  guarantee  of  Ihe  existing  promise  of  the 
drawer.  Under  such  circumstances,  there  is  no  substantial 
distinction,  whether  the  bill  be  then  in  existence,  or  be 
drawn  afterwards.  In  each  case  the  object  of  the  promise 
is  to  induce  the  parly  to  take  the  bill  upon  the  credit  of 
the  promise;  and  if  he  does  so  take  it,  it  binds  the  pro- 
misiior.  The  question,  whether  a  parol  promise  to  accept  a 
Don-existing  bill,  amounts  to  an  acceptance  of  the  bill  when 

(a)  D'Wolf  M.  Kilauit,  1  Pttfn.  478. 
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drawn,  is  quite  a  different  question,  and  does  not  arise  in 
this  case.  If  the  promise  to  accept  were  binding,  the  plain- 
tiff would  be  entitled  to  recover,  although  it  should  not  be 
deemed  a  virtual  acceptance;  and  the  point  whether  it  was 
an  acceptance  or  not,  does  not  appear  to  have  been  made 
in  the  court  below. 

The  instructions  prayed  for  on  behalf  of  the  defendant 
and  refused  by  the  court,  present  several  objections  to  the 
plaintifTs  right  of  recovery. 

The  first  is,  that  the  plaintiff  is  not  entitled  to  recover,  if 
he  knew  that  the  defendant  at  the  time  of  taking  the  bill, 
had  not  funds  of  the  drawer  in  his  hands,  and  if  the  defend- 
ant's promise  was  under  the  expectation  of  receiving  funds, 
and  he  did  nol,  in  fact,  receive  them  at  the  maturity  of  the 
bill.  We  a^  of  opinion  that  this  objection  is  unfounded  in 
point  of  law.  If  the  drawee  have  no  funds  in  his  hands,  and 
the  fact  is  known  to  the  other  party,  and  yet  the  inducement 
to  take  the  bill  is  the  promise  of  the  drawee  to  accept  it,  it 
constitutes  a  valid  contract  between  the  parties;  if  there  is  a 
purchase  of  the  bill  upon  the  credit  of  such  promise.  The 
acceptance  of  the  drawee  of  a  bill  binds  him,  although  it  is 
known  to  the  holder  that  he  has  no  funds  in  his  hands.  It 
is  sufficient  that  the  holder  trusts  to  such  acceptance. 

Another  objection  is,  that  the  object  of  taking  the  bill 
was  to  pay  the  partnership  debt  of  the  plaintiff  and  the 
drawer  (who  had  been  partners  in  trade) ;  and  it  was  passed 
in  pursuance  of  an  agrecmbnt  between  them,  to  a  creditor  of 
the  firm,  who  subsequently  returned  it  for  the  dishonour. 
In  what  respect  this  changes  the  rights  of  the  plaintiff  as  to 
the  defendant,  it  is  somewhat  ditlicult  to  perceive.  There 
was  evidence  in  the  case,  to  show  that  the  plaintiff  was  upon 
the  dissolution  to  discharge  tiie  partnership  debts;  and  also 
that  upon  the  faith  of  this  very  promise  of  the  defendant,  he 
allowed  partnership  property  to  the  full  amount  of  the  bill, 
to  pass  into  the  drawer's  hands  for  his  own  exclusive  use. 
But  independently  of  this  evidence,  the  bill  itself  was  not  a 
partnership  bill,  though  the  drawer  and  the  plaintiff  had 
been  partners.  On  the  contrary,  it  was  to  be  drawn  on  the 
sole  account  and  credit  of  the  drawer,  and  was  to  be  ac- 
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cepted  on  that  account;  and  if  the  plaintiff  took  the  bill  as 
the  sole  bill  of  the  drawer,  on  the  credit  of  the  defendant's 
promise  to  accept  it,  for  a  valuable  consideration,  the  use 
to  which  he  should  apply  it,  whether  in  payment  of  joint 
debts  or  otherwise,  was  nothing  to  the  defendant.  It  in  no 
respect  changed  the  nature  of  his  own  undertaking.  The 
receiving  of  such  a  bill,  with  the  intent  to  apply  the  same 
to  the  payment  of  a  partnership  debt,  might  materially  affect 
the  plaintiff;  and  we  see  that  by  the  subsequent  insolvency 
of  the  drawer,  and  his  parting  with  the  partnership  effects, 
it  did  seriously  affect  his  remedy  in  respect  to  his  partner. 
The  question  is  not  put,  whether,  if  no  loss  had  been  sus- 
tained in  any  way,  the  plaintiff  would  have  been  entitled  to 
recover  against  the  defendant.  By  becoming  an  indorser 
upon  the  bill,  he  incurred  a  responsibility  to  Aose  to  whom 
he  indorsed  it,  very  different  from  that  which  be  incurred 
to  them  as  creditors  of  the  partncriihip.  This  alone  was  a 
sufficient  consideration  to  support  the  promise  to  accept.  It 
should  be  added,  that  the  application  of  the  bill  to  the  pay- 
ment of  debts  constituted  no  part  of  the  ground  of  the  pro- 
mise of  the  defendant. 

Another  objection  is,  that  the  partnership  accounts  remain 
unsettled,  and  therefore  the  plaintiff  ought  not  to  recover. 
Surely  this  alone  is  not  sudicient  to  deprive  the  plaintiff  of 
his  right  of  action.  It  is  perfectly  consistent  with  this  slate 
of  fact:!,  that  the  plaintiff  should  be  a  creditor,  of  the  firm  to 
an  e.itcnt  far  beyond  the  amount  of  $4000.  There  is  evi- 
dence in  the  record  from  which  the  jury  might  fairly  pre- 
sume, that  sucli  was  the  case.  But  the  circumstance,  that 
tbc  accounts  of  the  partnership  were  unsettled,  is  put  as 
of  itself  sufficient  to  defeat  the  plaintiff's  recovery;  which  it 
cannot  be  admitted  to  be,  if  in  any  possible  case,  consist- 
ently with  that  fact,  he  might  have  sustained  any  loss  by 
taking  the  bill  upon  the  faith  of  the  defendant's  promise. 

Another  objection,  arising  out  of  the  fourth  instruction 
prayed  for  by  the  defendant,  which  is  very  complicated  and 
embarrassing  in  its  presentation ;  is  the  effect  of  the  agrae- 
ment  therein  supposed  between  the  plaintiff  and  the  drawer 
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cept  both,  then  that  the  plaintiff  would  assist  the  drawer 
with  funds  to  take  up  the  non-accepted  bill  at  maturity.  This 
agreement  was  not  in  the  slightest  degree  prejudicial  to  any 
rights  of  the  defendant.  Its  object  was  to  provide  funds  in 
the  event  of  a  non-fulfilment  of  the  promise  of  the  defendant 
to  accept  either  of  the  bills.  It  did  not  waive  or  vary  the 
defendant's  contract ;  and,  at  most,  could  be  considered 
only  as  a  collateral  agreement  of  the  parties,  forming  addi- 
tional private  inducements  for  the  drawing  of  the  bill. 

The  same  instruction  includes  another  objection,  which 
is,  that  if  from  the  evidence  the  jury  should  believe  that  the 
plaintiff'  did  at  the  time  of  dratving  the  bills  state  to  the 
drawer,  that  defendant  promised  him  that  he  would  accept 
one  of  the  bills  unconditionally,  and  the  other,  if  in  funds ; 
and  that  the  drawee  did  not  accept  and  pay  at  maturity  one 
of  the  bills,  and  had  not  funds  of  the  drawer,  or  of  the 
plaintiff  to  pay  the  other  at  maturity  ;  that  they  ought  to 
find  for  the  defendant.  This  part  of  the  instruction  pro- 
ceeds altogether  upon  the  ground  that  the  mere  statement 
of  the  plaintiff  to  the  drawer,  that  the  promise  of  the  de- 
fendant was  conditional,  was  a  bar  to  the  recovery.  It  does 
not  affect  to  state,  that  if  in  point  of  fact  the  promise  was 
conditional,  such  would  and  ought  to  be  the  result;  but, 
that  it  was  sufficient  that  the  plaintiff  so  told  the  defendant, 
whether  the  fact  were  so  or  not.  In  our  judgment  the  rights 
of  the  plaintiff  are  to  be  decided  by  the  fact,  whether  the 
promise  was  conditional  or  not ;  and  not  by  the  mere  asser- 
tion of  the  plaintiff.  His  assertion  might  properly  be  weigh- 
ed by  the  jury  as  part  of  the  evidence,  to  control  or  explain 
it;  but  their  verdict  ought  to  be  governed  by  their  belief 
of  the  facts,  and  not  their  belief  that  a  particular  assertion 
was  made. 

These  are  all  the  objections  which  have  been  urged  at  the 
bar;  and  we  are  of  opinion,  that  the  court  was  right  in  re- 
jecting the  instructions  prayed  for  by  the  defendant. 

The  judgment  is  therefore  to  be  affirmed  with  costs. 

Vol.  II.— Y 
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Lb   Rot,   Bavabd  Si,    Co.    Plaintiffs   in    ebbor  va.   George 
JomnoK,  Dependant  in  xkror. 

In  u  ■cIIdd  DTigimny  commenced  aj^inlt  A.  tad  B.  u  piclnsra,  upon  u  ■!• 
lageJ  engigement  by  the  firm,  and  wheie  A.  nbo  w*i  ool  found  oi  served  wilh 
proeeH,  was  oflered  ai  i  wilneii  in  favour  of  B.,  having  been  reJeaied  by 
S.,  the  Court  ■aid  ;  "  It  ta  to  be  premiied  that  the  only  g;round  upon  whlcb  Ibo 
objeclion  em  bs  leslei]  ii  the  suppoaed  intereat  of  the  wiueu  in  the  evenl  of 
the  cauae ;  since  the  autl  having  rpgularJy  abated  li  to  him  by  the  cetura  that 
he  wat  "  DO  iohahilant,"  ha  wia  no  more  a  parly  lo  It,  ihan  he  would  haT« 
been  had  hit  name  been  aitogelher  omilled  in  the  decbratlon.  A*  lo  (he  ob- 
Jaetton  apon  the  acore  of  inlereal,  it  i*  aufiieienl  to  remark,  thai  it  was  mani- 
fetlly  hoalile  to  the  party  in  whose  favour  he  lesliGed,  and  who  offeied  it  in 
•vlJence ;  since  the  plaintifla'  recovery  sgiinat  the  defendant,  and  lalisfaelloa 
from  him,  would  be  a  bar  to  Ibeir  action  against  the  witnen;  >aJ  the  release 
of  A.  protected  him  against  any  action  which  A.  might  bring  against  him  lor 
eotitribulion  or  otherwise,"    (191] 

It  b  wen  settled,  that  if  a  bill  of  exchange  be  drawn  by  one  partner  in  the  name 
«f  the  firm,  or  if  a  ImII  drawn  on  the  firm  by  their  usual  name  and  style,  bs  ac- 
cepted  by  one  of  the  partners,  all  the  partnership  are  bound.  It  results  necet- 
nrily  from  the  nature  of  the  aaaoeiatian,  and  the  objects  for  which  it  is  con- 
stituted, that  each  partner  should  possess  the  power  to  bind  the  whole,  when 
sieltng  in  the  name  by  which  the  partnenbip  is  known ;  although  the  consent 
of  the  other  partners,  to  the  particular  eootnct  should  not  be  obtained,  or 
riiould  be  withheld.     [197] 

Third  persons  are  not  bound  lo  inquire  whether  the  partner  wilh  whom  they  are 
contracting  is  acting  on  the  partnership  account,  or  for  bis  individual  advan- 
lage.  The  Intereat  of  the  pailDei  In  the  joiDt  stock  of  tba  concern,  and  hia 
coowquent  authority  to  use  the  partneiship  name,  raises  a  preaumplion  that 
the  conlNct  was  made  for  joint  account ;  which  is  sufficient  to  bind  the  firm, 
unless  10  the  contrary  be  shown;  and  that  the  person  wilh  whom  the  partner  deals 
bad  notice,  or  reason  to  bcllere  that  the  former  was  acting  on  his  separate  ac- 
count.   [19a] 

Vbere  in  the  articles  of  partnership  no  name  of  the  firm  was  mentioned  u 
(greed  upori,  and  the  concern  went  inlooperation  under  the  atlicles,  the  books 
being  kept,  and  the  bills  and  accounts  relating  to  Iheit  transactions  being  made 
out  at  their  warehouse,  In  the  name  of  ■■  Hoflinan  &  Johnson  i"  it  eaaaol  he 
questioaed  but  that  a  name  thus  atsumed,  recognised,  and  publicly  used,  be- 
came the  legitimate  name  and  style  of  the  Grminollessso,  (btniCilhadbeen 
adopted  by  the  articles  of  partneiship.     [199] 

Where  a  bill  of  exchange  waa  drawn  by  A.,  after  the  diHOlution  of  his  partner- 
ahip  with  B,,  and  (he  proceeds  of  the  bill  went  to  pay,  and  did  pay,  the  part- 
nership debts  of  A.  &  B.,  which  A.  on  the  dissolution  of  the  Urm  hail  assumed 
to  pay;  the  bolder  of  the  bill  after  its  dishonour  can  havo  no  claim  on  B.  in 
consequence  of  the  particular  appraprialioa  of  (he  proceeds  of  the  bill.     {199] 

It  is  admitted,  that  ifoDO  of  thepaitneta  contracted  with  a  third  person, in  the  itame 
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of  the  firm  after  the  ditsolutioD,  but  that  fact  not  made  public,  or  known  by 
such  third  person,  the  law  considers  the  contract  as  being  made  with  the  firm, 
and  on  their  credit.  But  if  the  partner  deal  with  another  in  his  individual 
name,  and  upon  his  sole  responsibility,  without  even  an  allusion  to  the  part- 
nership, it  was  unimportant  to  that  other  to  know  that  the  partnership  was  dis- 
solved, since  he  was  dealing,  not  with  the  firm,  and  upon  their  credit,  but 
with  the  individual  with  whom  he  was  acting,  upon  his  own  credit.     [200] 


AN  action  of  debt  upon  a  bill  of  exchange  for  £1250  ster- 
ling, was  instituted  by  the  plaintiffs  in  error,  in  the  circuit 
court  for  the  county  of  Alexandria,  in  the  district  of  Colum- 
bia, against  Jacob  Hoffman  and  George  Johnson,  alleging 
them  to  be  partners  in  trade.  By  the  statute  of  Virginia, 
adopted  as  the  law  of  the  county  of  Alexandria,  this  formjof 
action  is  authorised  for  the  recovery  of  the  sum  due  upon  a 
bill  of  exchange,  and  damages  for  non-payment.  The  de- 
claration charged  the  bill  to  have  been  drawn  by  Jacob  HofT- 
man  and  George  Johnson,  trading  as  co-partners  in  Alexan- 
dria, under  the  name  of  Jacob  Hoffman,  the  same  being  for 
the  account  of  the  concern  ;  and  that  the  bill  was  purchased 
by  the  plaintiffs,  who  remitted  it  to  London ;  where  it  was 
presented  to  the  drawers,  and  was  returned  protested. 

The  process  was  not  served  on  Jacob  Hoffman. 

Upon  the  trial  of  the  cause,  it  was  proved  that  it  was  ge- 
nerally known  in  Alexandria,  in  1823,  that  the  defendant 
and  Jacob  Hoffman  were  jointly  concerned  in  buying  and 
selling  pork ;  and  by  the  articles  of  co-partnership  signed  by 
both  partners,  and  entered  into  on  the  10th  of  December 
1823,  it  was  agreed,  inter  alia,  that  the  funds  necessary  for 
the  purposes  of  the  partnerships  were  to  be  borrowed  from 
the  banks  or  otherwise,  upon  the  notes  of  George  Johnson, 
to  be  indorsed  by  Hoffman,  or  in  such  other  shape,  as  re- 
spects the  paper  of  the  parties,  as  might  be  found  suitable 
to  the  object  intended.  The  active  partner  in  the  business 
was  Jacob  Hoffman,  who,  besides  the  business  of  the  concern, 
carried  on  that  of  a  sugar  refiner,  a  buyer,  seller,  and  salter 
of  beef,  and  a  tobacconist ;  and  at  the  same  time  the  defen- 
dant, George  Johnson,  was  engaged  in  the  transaction  of 
business  on  his  own  account,  as  a  commission  merchant  and 
grocer. 
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The  cashier  of  the  bank  of  Alexandria  proved,  that  an 
account  was  opened  In  that  bunk  on  the  3d  of  December 
1823,  which  he  understood,  from  both  parties,  was  to  cdiD' 
prchend  the  cash  deposits  of  the  joint  concern,  and  the  pro- 
ceeds of  notes  discounted  for  the  purpose  of  raising  funds 
for  the  same.  For  some  years  before,  Jacob  Hoffman  kept 
an  account  in  the  bank,  until  the  opening  of  the  new  ac- 
count; upon  which  tbe  private  balance  due  the  bank  was 
transferred  to  it,  and  no  money  could  be  drawn  out  of  the 
bank  upon  the  account,  but  upon  the  check  of  Hoffman 
drawn  by  him  in  his  own  name.  Accounts  of  a  similar  cha- 
racter, in  the  same  form,  and  used  in  the  same  manner  and 
for  similar  purposes  were  proved  to  have  been  kept  at  the  same 
period  in  the  Farmers'  Bank,  and  in  the  Bank  of  Potomac. 
These  accounts  compreiiended,  indiscriminately,  all  the 
deposits  of  cash  kept  by  Hoffman  in  the  banks ;  as  well  as 
deposits  and  cash  of  the  joint  concern.  The  same  witness 
also  proved,  that  before  a  note  for  $0000,  drawn  by  the  de- 
fendant, and  indorsed  by  John  H.  Ladd  &.  Co.,  was  dis- 
counted by  the  bank,  he  sent  the  bill  of  exchange  which 
was  the  foundation  of  this  action  to  New  York,  at  the  request 
of  Hoffman,  to  be  there  negotiated.  The  bill  not  being 
sold  immediately  in  New  York,  Hoffman  went  there ;  and 
ossistcd  by  letters  of  recommendation  from  merchants  of 
Baltimore,  he  negotiated  the  bill,  and  out  of  the  proceeds 
of  the  same  liie  note  for  £0000  was  paid  at  the  bank  of  Alex- 
andria. The  proceeds  of  the  discount  of  this  note  were  used 
by  the  firm.  The  partnership  of  the  defendant  and  Jacob 
Hofiman  was  advertised  in  the  public  papers  of  Alexandria, 
the  advorlisement  being  subscribed  with  the  names  of  both 
persons ;  during  the  continuance  of  the  concern,  it  was  gene- 
rally known  in  Alexandria,  under  the  style  of  Hitman  fy 
Johnson;  accounts  were  rendered,  and  money  was  paid  in  that 
name,  and  the  firm  was  dissolved  on  the  10th  of  January  1824. 

By  the  terms  of  the  dissolution,  Mr  Hoffman  was  bound 
to  pay  the  debts  of  the  firm,  and  this  bill  was  drawn  to  ena- 
ble him  to  comply  with  this  contract. 

The  defendant  was  called  upon  early  in  June,  and  in- 
formed of  the  fate  of  the  bills ;  and  efforts  were  made  without 
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success  to  procure  payment  out  of  property  which  had  be- 
longed to  HofTman  and  Johnson,  and  which  was  in  the  hands 
of  a  trustee. 

The  questions  submitted  to  the  jury,  and  upon  which  the 
court  were  requested  to  charge  in  favour  of  the  plaintiffs 
below,  who  are  plaintiffs  in  error  in  this  court,  were : 

1.  That  upon  the  evidence  of  partnership,  and  that  the 
proceeds  of  the  bill  were  applied  to  the  payment  of  the  note 
which  had  been  discounted  for  the  firm ;  unless  the  defend- 
ant could  show  a  notice  of  the  dissolution  of  the  partner- 
ship, either  public  or  private,  before  the  bill  was  sold,  and 
that  the  bill  was  not  drawn  on  partnership  account;  the 
plaintiffs  were  entitled  to  recover. 

2.  If  the  jury,  from  the  evidence,  should  be  of  opinion 
that  the  bill  was  drawn  in  reference  to  the  business  of  the 
concern,  and  to  meet  the  engagements  of  the  same,  and  the 
proceeds  of  the  same  were  so  applied  ;  then  the  defendant 
is  liable  to  the  plaintiffs,  unless  he  proves  a  dissolution  of  the 
firm  and  knowledge  of  the  same  by  the  plaintiffs  before  the 
bill  was  negotiated. 

3.  That  if  the  jury  believed  the  name  of  Jacob  Hoffman 
was  sometimes  used  in  relation  to  the  business  of  the  con- 
cern, and  that  the  bill  was  drawn  in  the  name  of  Jacob 
Hoffman,  and  so  negotiated  for  the  firm  to  pay  its  notes ; 
the  plaintiff  is  entitled  to  recover,  unless  the  defendant  can 
prove  that  the  bill  was  not  drawn  and  negotiated  on  part- 
nership account,  or  that  the  partnership  was  dissolved  and 
the  plaintiff  notified  thereof,  or  the  dissolution  was  adver- 
tised before  the  bills  were  drawn  and  negotiated. 

The  court  having  refused  these  instructions,  and  a  verdict 
and  judgment  having  been  obtained  for  the  defendant,  this 
writ  of  error  was  prosecuted. 

The  case  was  argued  by  Mr  Swann  and  Mr  Key  for  the 
plaintiffs  in  error,  and  by  Mr  Jones  for  the  defendant. 

For  the  plaintiffs,  it  was  contended,  that  the  bill  upon 
which  this  suit  was  brought  was  drawn  by  Jacob  Hoffman 
on  account  of  himself  and  the  defendant,  to  provide  for  the 
payment  of  a  note  discounted  for  the  concern,  in  the  name 
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uaed  by  them  in  their arraagements  of  finance;  and  the  pro- 
ceeds of  the  sale  of  the  bill  having  gone  to  pay  the  note, 
the  defendant  was  liable  to  the  plaintifTs  for  the  amount  of 
the  bill  and  damages.     It  was  in  fuct  the  bill  of  the  firm. 

The  evidence  on  the  part  of  the  plaintitls  was  sufficient  to 
go  to  the  jury,  upon  the  principles  claimed  by  the  plaintiffs. 
The  name  of  Jacob  Hotlman  was  used  as  that  of  the  firm, 
and  if  several  persons  act  under  one  name,  ell  are  bound. 
Montagu  on  Partnership,  33,  note. 

While  it  is  admitted  that  the  partnership  was  not  bound 
for  all  the  acts  done  id  the  name  of  Jacob  Hoffman,  here 
was  a  transaction  in  reference  to  its  concerns,  and  it  is 
therefore  obligatory  on  all.  Gow  on  Partnership,  65,  70, 
189. 

The  language  of  the  bill  is  in  the  plural,  and  thus  it  is 
manifest  that  it  was  not  an  individual  transaction  of  Jacob 
Hoffman.  It  is  thus  drawn,  "JVinety  days  ailer  sight  of  our 
first  of  exchange,  (second,  third  and  fourth  of  same  tenor 
unpaid)  pay  (o  the  order,  &c." 

That  the  partnership  was  dissolved  before  the  bill  was 
drawn  is  immaterial.  The  dissolution  was  secret,  as  it  was 
not  known  lo  the  plaintiffs ;  and  they  must  be  supposed  to 
have  taken  the  bill  upon  the  notoriety  of  the  partnership. 
The  difRculties  which  prevented  the  early  sate  of  the  bill 
in  New  York,  may  have  been  removed  by  information  ob- 
tained  by  the  plaintiff  in  Alexandria,  and  particularly  of  the 
form  in  which  the  engagements  for  the  money  concerns  of 
the  firm  were  drawn. 

The  propositions  stated  by  the  counsel  of  the  plaintiflb 
should  have  been  submitted  to  the  jury. 

The  first  requested  the  court  to  say,  whether  the  bets 
proved  showed  a  partnership. 

The  second,  that  unless  notice  of  the  dissolution  was 
brought  home  to  the  plaintiffs,  the  defendants  were  liable. 

The  third,  that  there  was  evidence  that  the  parties  some- 
times used  the  name  of  Jacob  Hoffman;  and  the  bills  were 
drawn  to  raise  fuods  for  the  partnership,  and  therefore  the 
plaintiffs  were  entitled  to  charge  the  defendant,  unless  the 
defendant  could  prove  they  were  not  used  for  the  firm. 
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The  counsel  also  cited  Gow  on  Part.  155.  2  Bos.  ^ 
Pvl.  679. 

Mr  Jones,  for  the  defendant.  The  evidence  showed  a  spe- 
cial partnership,  to  buy  and  sell  pork,  and  all  the  trans- 
actions of  the  firm  were  in  the  name  of  Jacob  Hoffman  and 
George  Johnson.  If  the  name  of  Jacob  Hoffman  was  used 
at  the  banks,  it  was  not  so  used  as  the  name  of  the  firm, 
but  as  the  name  of  one  individual  of  the  same;  each  giving 
his  own  name  to  raise  funds  for  conducting  the  business. 

Nor  was  the  bill  taken  as  that  of  the  firm;  the  plaintifis 
refused  it  in  the  first  instance,  and  took  it  afterwards,  when 
assured  of  the  respectability  of  the  drawer,  individually. 
The  law  is  fully  settled,  that  when  it  is  claimed  to  make  a 
person  liable  as  a  partner,  in  a  firm  carried  on  in  the  name 
of  one  person,  it  must  be  shown  to  be  a  partnership  con- 
cern. The  defendant  is  protected  by  .this  principle ;  for  al- 
though the  proceeds  of  the  bill  were  applied  to  pay  the  note 
discounted  for  the  benefit  of  the  firm,  the  payment  of  that 
note  had  been  assumed  by  Jacob  Hoffman,  and  he  had  a 
right  to  raise  funds  on  his  own  responsibility  to  discharge  it. 

To  bind  a  partnership,  the  name  of  the  firm  is  essential. 
If  it  is  not  used,  it  must  be  presumed  to  be  an  individual 
transaction ;  and  if  the  proceeds  of  the  same  are  brought 
into  the  concern,  it  is  presumed  it  is  done  as  an  individual 
duty  to  the  firm. 

The  books  show  universally,  the  difierence  between  a 
manual  act  of  purchasing  goods,  which  may  be  done  by  one 
partner  to  bind  all ;  and  the  binding  of  all  by  writing,  in 
which  all  must  act,  or  he  who  acts  must  have  authority  to 
bind  all.  How  far  the  courts  have  gone  in  considering  that 
a  separate  debt,  which  is  contracted  by  one  of  a  firm,  is 
shown  by  the  following  cases.  4  Term  Rep.  270.  12  Eaat^ 
122.    Gow  on  Fart.  32.   1  Mk.  223.  1  MarshalVs  Rep.  249. 

It  is  incumbent  on  the  plaintiffs  to  prove  they  dealt  with 
the  firm,  or  with  a  view  to  the  liability  of  all  the  parties  to 
it.  Here  George  Johnson  was  unknown  to  the  plaintiffs ; 
Jacob  Hoffman  alone  appeared  in  the  transaction,  and  he 
drew  the  bill  in  his  own  name,  on  his  own  responsibility,  to 
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obtain  the  means  to  carry  into  effect  the  terms  of  the  disso' 
lution  of  the  partnership.  The  court  in  refusing  the  in- 
structions, therefore,  acted  in  conformity  with  the  law,  and 
the  facts  of  the  case. 

Mr  Justice  Washington  delivered  (he  opinion  of  the 
Court. 

The  plainlifTs  instituted  an  action  of  debt  under  the  sta- 
tute of  Virginia,  in  the  circuit  court  of  the  district  of  Co- 
lumbia, for  the  county  of  Alexandria,  against  Jacob  HofT- 
man  and  the  defendant  upon  a  bill  of  exchange  drawn  by 
the  said  Hoffinan,  and  dated  the  3d  of  January  1824.  The 
declaration  charges,  that  the  said  Jacob  Hoffman  and  George 
Johnson  were  partners  in  (he  business  of  buying,  curing, 
and  selling  pork  and  bacon,  and  carried  on  their  said  co- 
partnership business  under  the  name  and  firm  of  Jacob 
Hitman,  and  that  the  bill  of  exchange  on  which  the  suit  is 
brought,  was  drawn  in  the  name  of  Jacob  Hoffman,  for  and 
on  account  of  the  said  firm,  and  was  sold  to  the  plaintiffs, 
who  caused  it  to  be  presented  for  acceptance;  and  that  the 
same  was  duly  protested  for  non-acceptance  and  non-pay- 
ment, of  which  due  notice  was  given  to  the  defendants,  the 
drawers.  The  writ  being  returned  "  no  inhabitant,"  as  to 
Hoffinan,  the  suit  abated  against  him. 

From  the  evidence  disclosed  in  a  bill  of  exceptions,  taken 
by  the  plaintitl's  to  the  opinion  of  the  court,  the  case  ap- 
pears to  be  as  follows. 

On  the  10th  of  December  IS23,  Jacob  Hoffman  and  the 
defendant  entered  into  articles  of  co-partnership  under  their 
respective  signatures,  to  commence  and  prosecute,  on  joint 
account,  during  that  winter,  the  business  of  purchasing,  salt- 
ing up,  and  smoking  pork.  The  funds  necessary  to  the  accom- 
plishment of  the  objects,  intended  to  be  borrowed  from  the 
banks,  or  otherwise,  upon  the  paper  of  the  said  George 
Johnson  to  be  indorsed  by  Hoffman,  or  in  such  oincr 
shape,  as  respected  the  paper  of  the  parties,  as  might  be 
found  most  suitable  to  the  object  intendec^  Johnson  agree- 
ing, in  consideration  of  the  extraordinary  trouble  and  expe- 
rience which  Hoffman  would  devote  to  the  purchase  and 
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putting  up  or  the  pork,  to  pay  two-tliirds  of  the  interest 
arising,  or  growing  out  of  the  loan  which  should  be  made 
for  llie  business  conlemplated.  It  was  further  stipulated, 
that  the  business  should  be  carried  on  as  far  as  the  parties 
should  agree,  and  could  command  the  funds ;  and  that  the 
profits  and  loss  should  be  equally  divided  between  them. 
No  name  or  style  is  agreed  upon  under  which  the  business 
of  the  concern  was  to  be  transacted;  but  evidence  was 
given,  that  afler  the  parties  commenced  their  operation 
under  these  articles,  the  books  of  the  concern  were  kept, 
and  the  bills  and  accounts  were  made  out  at  their  ware- 
house, where  the  pork  was  cured  and  kept,  in  the  joint 
names  of  Hoffman  &  Johnson,  and  never  otherwise;  and 
that  ihey  continued  lo  be  so  kept  and  made  out  until  the 
pork  was  sold.  They  were  generally  known  in  Alexandria 
as  partners  in  buying,  curing,  and  salting  pork,  under  the 
name  and  style  of  Hoffman  &  Johnson,  in  which  they  acted 
in  relation  to  the  business  of  the  concern,  and  advertised  in 
the  newspapers. 

It  further  appears,  that,  besides  the  business  of  this  con- 
cern, and  during  the  same  period,  Hoffman  carried  on  tlie 
business  of  a  sugar  refiner,  of  a  buyer,  suiter  and  seller  of 
beef,  and  of  a  tobacconist;  and  the  defendant  that  of  a 
grocer,  an<l  commission  merchant,  in  tlie  town  of  Alexandria. 

Notwithstanding  what  has  been  stated  as  to  the  name  by 
which  this  firm  was  known  in  Alcxnndriu,  and  in  which  they 
did  business  at  their  warehouse,  it  seems  that  one  particular 
branch  of  business  was  conducted  solely  by,  and  in  the 
name  of  Hoffman  alone.  In  December  1323,  an  account 
was  opened  in  the  bank  of  Alexandria,  which  the  cashier 
understood  from  both  Hoffman  and  the  defendant,  was  to 
comprehend  both  the  cash  deposits  of  the  said  Concern  in 
that  bank,  and  the  proceeds  of  notes  therein  disaounted  to 
raise  money  for  the  use  of  the  firm.  This  account  was 
opened  on  the  3d  of  the  month  just  mentioned,  into  which 
a  trifling  balance  against  Hoffman  upon  his  private  account, 
before  kept  at  that  bank,  was  transferred.  This  new  ac- 
count was  so  kept  that  no  money  could  have  been  drawn 
out  of  the  bank,  upon  that  account,  eicept  upon  the  check 
Vol.  II.— Z 
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of  HofTman,  in  whose  name  alone  all  the  checks  were  drawn. 
Hofiinan  had  likewise  long  standing  accounts  in  liis  own 
oame  in  two  other  banks  in  Alexandria,  which  were  conti- 
nued in  the  same  name  after  this  concern  was  formed ;  id 
which  accounts  all  cash  deposits  in  those  banks  respectively, 
and  the  proceeds  of  notes  therein  discounted,  to  raise  cash 
for  the  use  of  the  concern,  were  entered.  These  latter  bank 
accounts  comprehended,  indiscriminately,  all  the  deposits 
and  cash  kept  by  Hotfman  in  those  bunks,  as  well  as  tlic 
deposits  and  cash  of  the  joint  concern. 

The  partnership  between  these  gcntlcnien,  which  com- 
menced on  the  lOth  of  December  1823,  was  dissolved  by 
mutual  consent,  on  the  :ilst  of  the  succeeding  month ;  under 
an  agreement,  by  which  HotTman  contracted  to  pay  all  the 
debts  due  by  the  tirm,  the  defendant  binding  liinuelf  to  give 
the  use  of  his  name,  eitlier  as  drawer  or  indorse?,  in  the 
renewal  of  all  notes  then  existing  until  the  bacon  should 
be  sold. 

On  the  ^Oth  of  January  I8'ii4,  the  bill  uf  exchange  on 
which  this  suit  is  brought,  was  drawn  by  Jacob  Uoflman  in 
his  own  name,  and,  as  he  states  in  his  deposition,  on  his 
individual  responsibility,  in  order  to  enable  him  to  raise 
money  to  comply  with  his  part  of  the  above  contract,  and 
in  particular  to  enable  him  to  discharge  a  uote  for  $6000 
which  had  been  drawn  by  the  defendant,  indorsed  by  John 
H.  Ladd  &.  Co.  and  Jacob  11  oilman,  and  discounted  at  the 
bank  of  Alexandria.  With  much  difficuhy,  and  after  great 
personal  exertions  by  Hotfman,  and  with  the  aid  of  a  letter 
from  Mr  Coll  in  favour  of  his  mercantile  standing,  he  suc- 
ceeded in  selling  this  bill  to  the  plaintifl's,  the  proceeds  of 
which  he  immediately  applied  to  the  discharge  of  the  above 
note  for  ^(SOOO.  In  his  negotiations  with  the  plaintiflii  the 
name  of  the  defendant  was  never  mentioned. 

As  a  part  of  the  evidence  here  detailed  is  taken  from  the 
deposition  of  the  before  mentioned  Jacob  Iloffman,  which 
was  offered  by  the  defendant's  counsel,  it  will  be  proper,  in 
the  first  place,  to  dispose  of  the  objection  made  to  the  com- 
petency of  this  evidence.  The  oSer  to  read  the  deposition, 
was  preceded  by  the  exhibition  of  a  release  executed  and 
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delivered  by  the  defendant  to  the  witness  prior  to  his  exami- 
nation. It  does  not  appear  that  any  objection  was,  or  could 
be  made  to  the  form  of  the  release;  and  the  only  question  is, 
whether,  in  point  of  law,  the  defendant  could  by  any  release 
render  Hoffman  a  competent  witness. 

It  is  to  be  premised,  that  the  only  ground  upon  which  the 
objection  can  be  rested,  is  the  supposed  interest  of  the  wit- 
ness in  the  event  of  the  cause,  since  the  suit  having  regu- 
larly abated  as  against  Hoffman,  by  the  return  that  he  was 
no  inhabitant,  he  was  no  more  a  party  to  it  than  he  would 
have  been,  had  his  name  been  altogether  omitted  in  the  de- 
claration. 

As  to  the  objection  upon  the  score  of  interest,  it  is  suffi- 
cient to  remark,  that  it  was  manifestly  hostile  to  the  party  in 
whose  favour  he  testified,  and  who  offered  it  in  evidence ; 
since,  if  the  plaintiffs  recovered  against  Johnson,  and  ob- 
tained satisfaction  from  him,  that  would  be  a  bar  to  their 
action  against  Hoffman,  and  the  release  of  Johnson  protect- 
ed him  against  any  action  which  Johnson  might  bring  against 
him  for  contribution  or  otherwise. 

The  general  rule  of  law,  in  relation  to  witnesses  who  are 
interested  in  the  event  of  the  cause,  goes  no  farther  than  to 
exclude  them  from  giving  evidence  in  favour  of  that  partyto 
whom  their  interest  inclines  them.  If  they  stand,  in  point 
of  interest,  indifiercnt  between  the  litigating  parties,  or  if 
they  testify  against  their  interest,  the  reason  of  the  rule  which 
excludes  their  testimony,  no  longer  exists 

We  come  now  to  the  instructions  to  the  jury,  asked  for 
by  the  plaintiffs'  counsel,  and  which  the  court  refused  to 
give.  The  first  is,  that  if  the  jury  believe  from  the  evidence, 
that  the  defendant  and  Jacob  Hoffman  entered  into  the  arti- 
cles of  co-partnership  offered  in  evidence,  and  that  an  ac- 
count was  kept  for  the  said  concern  in  the  bank  of  Alex- 
andria, in  the  name  of  Hoffman,  in  which  the  notes  dis- 
counted for  the  use  of  the  partnership,  and  deposits  of  money 
on  partnership  account,  were  entered  to  the  credit,  and 
checks  drawn  for  the  same  in  the  said  Hoffman's  name,  and 
that  the  said  Hoffman  drew  the  bills  mentioned  in  the  de- 
claration, and  sent  them  to  New  York  to  be  sold,  for  the 
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purpose  of  raising  money  to  pay  certain  notes  which  had 
been  discounted  in  the  bank  of  Alexandria  on  partnership 
account,  some  of  them  drawn  by  said  Hofiman,  and  indorsed 
by  Ihe  defendant  or  other  persons,  and  others  drawn  by  the 
defendant,  and  indorsed  by  Hoffman  or  others,  and  that  the 
same  was  sold  to  the  plaintiffs,  and  the  proceeds  thereof 
applied  by  said  Hoffman  to  the  payment  of  the  said  notes ; 
then  the  plaintiffs  are  entitled  to  recover,  unless  the  defend- 
ant can  show  a  dissolution  of  co-partnership,  and  notice 
thereof,  either  public,  or  to  the  plaintiffs,  before  the  bills 
were  sold,  or  that  the  said  bills  were  not  drawn  on  partner- 
ship account,  but  on  the  individual  responsibility  of  Hoffman. 
The  second  instruction  which  the  court  was  called  upon 
to  give,  is  substantially  the  same  as  the  first,  except  that  it 
omits  a  circumstance  much  relied  upon  in  the  argument, 
that  the  bank  account  of  the  concern  was  kept  in  the  name 
of  Hoffman,  upon  whose  checks  alone  the  money  was  drawn 
out. 

The  third  instructionstates,  that  if  the  jury  should  believe 
from  the  evidence,  that  the  defendant  and  Hoffman  some- 
times used,  in  relation  to  the  business  of  the  concern,  the 
name  and  style  of  Jacob  Hotfman,  as  representing  the  firm, 
and  that  the  bill  in  question  was  drawn  in  that  name  by  the 
said  Hoffman,  and  negotiated  for  the  purpose  of  raising 
funds  to  pay  notes  due  by  the  said  concern ;  then  the  plain- 
tiffs were  entitled  to  recover,  unless  the  defendant  could 
prove  that  the  said  bill  was  not  drawn  and  negotiated  on 
partnership  account,  but  on  account  of  the  said  Hoffman 
alone,  or  that  the  partnership  was  dissolved,  and  the  piain- 
tifTs  notified  thereof,  or  the  dissolution  advertised  before  the 
bills  were  drawn  and  negotiated. 

In  support  of  this  action,  it  has  been  argued  by  the  coun- 
sel for  the  plaintiffs,  that  the  bill  in  question  was  drawn  in 
the  name  of  the  firm  under  which  the  partnership  concerns 
of  Jacob  Hoffman  and  George  Johnson  were  transacted  ;  that 
it  was  drawn  on  partnership  account,  and  that  the  proceeds 
of  the  bills  were  in  fact  applied  by  Hoffman  to  the  discharge 
of  a  debt  due  by  the  concern.  These  being  the  facts,  it  is 
Insisted  that  the  court  below  ought  to  have  complied  with 
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the  prayer  of  the  plaintifis'  counsel,  and  instructed  the  jury, 
that  if  they  were  so  understood  by  them,  the  plaintiffs  were 
entitled  to  recover.  And  if  this  statement  of  the  facts  be 
correct,  and  the  instructions  asked  for  had  been  so  framed 
as  to  present  them  fairly  to  the  jury,  this  court  entertains  no 
doubt  but  that  such  instructions  should  have  been  given. 

It  is  well  settled,  that  if  a  bill  of  exchange  be  drawn  by 
one  partner  in  the  name  of  the  firm,  or  if  a  bill  drawn  on  the 
firm  by  their  usual  name  and  style,  be  accepted  by  one  of 
the  partners,  all  the  partners  arc  bound.  It  results  necessa- 
rily from  the  nature  of  the  association,  and  the  objects  for 
which  it  is  constituted,  that  each  partner  should  possess  the 
power  to  bind  the  whole,  when  acting  in  the  name  by  which 
the  partnership  is  known,  although  the  consent  of  the  other 
partners  to  the  particular  contract  should  not  be  obtained, 
or  should  even  be  withheld.  Were  it  otherwise,  the  affairs 
of  the  concern  could  with  difiiculty  be  carried  on ;  and  these 
persons  could  seldom,  if  ever,  know,  when  they  might  safely 
deal  upon  the  credit  of  the  firm.  It  follows,  that  such  third 
persons  are  not  bound  to  inquire,  much  less  to  assure  them- 
selves that  the  partner  with  whom  they  arc  contracting  is 
acting  on  the  partnership  account,  or  for  his  own  individual 
advantage.  The  interest  of  the  partner  in  the  joint  stock 
of  the  concern  and  his  consequent  authority  to  use  their 
name,  raises  a  presumption  that  the  contract  was  made  for 
joint  account,  which  is  sufficient  to  bind  the  firm,  unless  the 
contrary  be  shown  and  that  the  person  with  whom  th'e  part- 
ner deals,  had  notice  or  reason  to  believe,  that  the  former 
was  acting  on  his  separate  account. 

It  is  now  to  be  seen  how  these  principles  of  law  apply  to 
the  case  under  consideration. 

It  is  quite  clear,  that  the  name  of  this  firm  is  no  where 
designated  in  the  articles  of  copartnership  which  have  been 
referred  to.  The  mode  in  which  a  particular  branch  of  their 
business  was  to  be  conducted,  cannot  reasonably  be  con- 
strued to  give  a  name  to  the  firm.  It  manifestly  had  no 
allusion  to  that  subject.  The  stipulation  that  the  funds  ne- 
cessary for  the  purposes  of  the  concern  should  be  raised 
upon  the  paper  of  Johnson,  to  be  indorsed  by  Hoffman,  or 
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in  such  other  shape  bs  might  be  found  most  suitable  to  the 
object  of  the  parties,  do  more  designnted  Jacob  Hoffmnn, 
thitn  it  did  George  Johnson,  as  the  name  of  the  copartner- 
ship. If  it  did,  then  the  name  would  be  lost  or  changed,  ai; 
often  as  the  parties  should  agree  to  raise  funds  for  the  con- 
cern in  some  other  mode  than  the  one  specified.  It  is  un- 
necessary to  decide  whether  the  omission  to  agree  upon  a 
partnership  name  in  the  body  of  the  instrument  was,  or  was 
not  supplied  by  the  signatures  of  the  contracting  parties  to 
it,  because  it  was  in  full  and  uncontradicted  proof,  that 
after  the  concern  went  into  operation  under  the  articles, 
their  books  were  kept,  and  the  bills  and  accounts  relating 
to  iheir  business  were  made  out  at  their  warehouse,  in  the 
joint  names  of  Hoffman  &.  Johnson,  )>y  which  name  the  lirm 
was  generally  known  in  Alexandria,  and  in  which  they  acted 
in  relation  to  the  business  of  the  concern,  and  advertised  in 
the  newspapers.  Now  it  cannot  be  questioned,  but  that  a 
name  thus  assumed,  recognized  and  publicly  used,  became 
the  legitimate  name  and  style  of  the  firm,  not  less  so,  than 
if  it  had  been  adopted  by  the  articles  of  copartnership. 

Keeping  in  mind  the  principles  of  law  which  have  been 
stated,  and  the  fact  or  the  evidence  of  it,  in  relation  to  the 
name  of  this  concern,  it  will  not  be  difBcuIt  to  decide  the 
question,  whether  the  instructions  asked  for  by  the  plaintiffs 
ought,  or  ought  not  to  hove  been  given.  It  is  obvious  that 
the  court  was  required  by  tlic  two  first  of  them,  either  to 
assume  the  fact  that  Jacob  Huffman  &.  George  Johnson 
carried  on  their  business  ns  partners  under  the  name  and 
firm  of  Jacob  Hotlinan  :  or  to  lay  it  down  as  law  to  the  jury, 
that  it  is  competent  to  one  partner  to  bind  the  copartnership 
by  a  bill  drawn  in  his  individual  name,  even  after  a  dissolu- 
tion of  the  partnership,  if  that  fact  was  not  advertised  or 
known  to  the  person  taking  the  bill ;  provided  the  object  of 
the  partner  who  draws  and  negotiates  the  bill,  be  to  dis- 
charge certain  debts  due  by  the  concern,  and  the  proceeds 
are  afterwards  so  applied. 

Now  the  fact  which  the  court  was  called  upon  to  assume, 
was  all  important  to  be  proved  to  entitle  the  plaintiffs  to 
recover.     It  is  averred  in  the  declaration,  and  is  in  point  of 
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law  the  foundation  of  the  plaintiffs'  demand  against  the  de- 
fendant Johnson.  But  what  right  had  the  court  to  assume  • 
a  fact  which  was  not  warranted  by  any  just  interpretation 
of  the  articles  of  copartnership,  or  of  any  other  written  in- 
strument which  was  given  in  evidence,  but  which,  if  it  ex- 
isted at  all,  was  to  be  deduced  from  the  parol  evidence,  of 
which  the  jury  were  alone  competent  to  judge? 

The  court  was  not  called  upon  to  predicate  the  conclu- 
sion of  law  upon  the  fact  that  the  defendant  and  Hofimao 
traded  under  the  name  and  firm  of  Jacob  Hoffman  ;  if  that 
fact  should  be  so  found  by  the  jury, — and  unless  it  was  so 
found,  it  is  quite  clear  that  the  bill  in  question,  although 
drawn  for  the  purpose  before  mentioned,  and  although  the 
proceeds  were  so  applied,  did  not  bind  the  defendant,  and 
consequently,  the  court  was  right  in  refusing  to  give  these 
instructions  in  the  form  in  which  they  were  propounded, — 
unless  the  fact  was  that  which  all  the  instructions  assume, 
and  which  formed  the  basis  of  the  plaintifiV  argument  before 
this  court ;  the  plaintiffs  contracted  in  point  of  law,  as  they 
manifestly  did  in  fact,  with  Jacob  Hoffman  alone,  and  upon 
his  sole  responsibility,  and  the  use  which  Hoffman  intended 
to  make  or  did  make,  of  the  proceeds  of  the  bill,  was  quite 
as  unimportant  to  them  and  to  tlieir  cause,  as  it  would  have 
been,  had  they  contracted  with  Hofiman  &  Johnson  under 
the  name  of  their  firm. 

As  to  the  necessity  of  bringing  home  to  the  knowledge  of 
the  plaintiffs,  in  one  of  the  modes  stated  in  the  instructions 
asked  for,  the  dissolution  of  the  co-partnership,  in  order  to 
prevent  their  recovery  against  Johnson ;  we  are  all  of  opinion, 
that  it  did  not  exist  in  point  of  law,  unless,  in  point  of  fact, 
the  bill  was  drawn  in  the  name  of  the  firm.  We  admit  that 
if  one  of  the  partners  contracted  in  the  name  of  his  firm 
with  a  third  person,  after  the  partnership  is  dissolved,  but 
that  fact  not  made  public  or  known  by  such  third  person, 
the  law  considers  the  contract  as  bein.^  made  with  the  firm 
and  upon  their  credit,  and  this  for  a  reason  too  obvious  to 
require  explanation.  But  if  the  partner  deal  with  another 
in  his  individual  name,  and  upon  his  sole  responsibility,  with- 
out even  an  allusion  to  the  partnership,  as  the  jury  wop* 
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have  been  well  warranted  in  concluding  ihe  facts  to  be  in 
this  case,  it  was  unimportant  to  ItiKi  other  to  know  that  the 
partnership  was  dissolved ;  since  he  was  dealing,  not  with  the 
film,  and  upon  their  credit,  but  with  the  individual  with 
whom  he  was  contracting,  and  upon  his  credit. 

It  only  remains  to  notice  the  single  point  of  diflference 
between  the  last,  and  the  two  preceding  instructions.  These, 
as  has  before  been  noticed,  assume  the  fact  that  the  partners 
carried  on  the  business  of  the  concern  under  the  aame  and 
style  of  Jacob  HofTman.  That  places  the  plaintiffs'  right  of 
recovery  upon  the  circumstance,  that  the  defendant  and 
Hoffman  sometimes  used,  in  relation  to  the  busiDess  of  the 
concern,  the  name  and  style  of  Jacob  Hoffman,  as  repre- 
senting the  firm,  in  connection  with  the  other  facts  stated 
in  the  preceding  instructions. 

But  would  the  court  have  been  warranted  in  stating  to  the 
jury,  what  this  instruction  manifestly  purports;  that  whatever 
may  be  the  name  agreed  upon  by  the  partners,  and  in  which 
they  generally  act,  in  relation  to  the  business  of  the  concern, 
s^Il,  if  they  have  sometimes  used,  in  that  relation,  the  name 
and  style  of  one  of  the  partners,  bills  drawn  in  that  name, 
and  negotiated  for  the  purpose  stated  in  the  instruction, 
would  bind  the  other  partner'?  We  clearly  think  not.  The 
circumstance  relied  upon  in  this  instruction,  as  to  what  the 
partners  sometimes  did,  was  no  doubt  proper  to  be  leH  to 
the  jury,  as  evidence  conducing  to  maintain  the  averment 
in  the  declaration,  that  Jacob  Hoff'man  and  the  defendant 
carried  on  business  as  partners  in  trade  under  the  name  of 
Jacob  Hoffman ;  if  the  court  had  been  called  upon  to  leave 
that  as  a  fact  to  the  jury.  But  it  was  nothing  more  than 
evidence  of  that  fact,  upon  which  it  would  have  been  highly 
improper  in  the  court  to  predicate  any  principle  of  law 
whatever.  This  point  we'  conceive  was  fully  settled  in  the 
case  of  Townsley  ««.  Sumrall,  decided  a  few  days  ago  by 
this  court,  ante  page  170. 

We  arc,  upon  the  whole,  of  opinion  that  the  court  below 
was  right  in  refusing  to  give  any  of  the  instructions  prayed 
for ;  and  that  the  judgment  of  that  court  ought  to  be  affirmed 
with  costs. 


^, 
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appellee. 

An  entry  was  made  in  the  land  office  of  Kentucky,  of  one  thousand  acres,  in  the 
name  of  "  John  Floyd's  beim,"  without  naming  the  persons  who  were  the 
heirs.  Upon  an  objection  to  the  validity  of  the  entry,  the  court  said ;  that 
substituting  a  legal  description,  which  cannot  be  misunderstood,  for  the  more 
definite  description  by  the  proper  names  of  the  persons  who  are  the  hein, 
was  not  of  such  substantial  importance  as  to  vitiate  the  transaction.     [208] 

An  entry  was  made  "  so  as  to  join  the  settlements  on  the  north  east  and  south 
pides  thereof,  so  as  not  to  run  into  the  old  military  surveys  which  are  legal** 
The  old  military  surveys  formed  together  a  parallelogram,  and  adjoined  the  lands 
intended  to  be  described  by  the  entry.  It  was  objected  that  the  limitation  on 
the  entry,  *'  so  as  not  to  run  into  the  old  military  surveys  which  are  legal," 
rendered  the  whole  entry  so  uncertain  as  to  make  it  void. 

The  rules  which  are  settled  in  Kentucky,  would  require  that  this  entry,  had  the 
restriction  respecting  the  military  surveys  been  omitted,  should  be  surveyed 
equally  on  the  north  east  and  south  side  of  the  settlement,  the  whole  land  to 
be  included  by  rectangular  lines.  The  old  military  survey  must,  therefore,  be 
so  contiguous  to  the  settlement,  as  to  stop  one  or  two  of  those  lines.  A  sub- 
sequent locator  knows  where  to  look  for  (hem,  and  the  testimony  in  the  cause 
informs  us  that  he  would  encounter  no  difficulty  in  finding  them.  "  We  consider 
the  last  words  *  which  are  legal,'  merely  as  an  affirmance  that  they  are  so,  not 
as  leaving  it  doubtful ;  and  consequently  that  they  make  no  change  in  the 
entry."     [209] 

It  is  well  settled,  both  in  the  court  of  Kentucky  and  in  this  Court,  that  a  posses- 
sion which  will  bar  an  ejectment,  is  also  a  bar  in  equity.     [212] 

Each  of  the  parties  held  in  possession  distinct  parts  of  the  land  in  controversy. 
In  this  state  of  things  it  is  well  {^ettled,  that  the  party  having  the  better  right, 
is  in  constnictive  possession  of  all  the  land  not  occupied,  in  fact,  by  his  adver- 
sary.    [212] 

The  law  of  Kentucky  authorises  (heir  courts  of  chancery  to  make  decrees  against 
absent  defendants,  on  the  publication  of  an  order  for  two  months  successively 
in  some  paper  authorised  to  make  the  publication,  and  on  fixing  it  up  at  cer- 
tain public  places,  piescribed  by  the  act.  This  publication  Is  considered  as  a 
constructive  service  of  the  process.  The  supreme  court  of  Kentucky  has  de- 
cided that  the  publication  must  be  continued  for  two  calendar  months.     [214] 

As  the  plaintiffs  in  the  circuit  court  claimed  under  a  conveyance  made  in  pur- 
suance of  a  decree  of  a  court  of  competent  jurisdiction,  the  bill  ought  not  to 
have  been  dismissed  for  want  of  parties.  The  circuit  court  ought  to  have  given 
leave  to  make  new  parties,  and  on  their  failing  to  bring  the  proper  parties  be- 
fore the  court,  the  dismission  should  have  been  without  prejudice.     [215] 

THIS  was  an  appeal  from  the  circuit  court  of  Kentucky, 
in  which  court  the  appellants  had  filed  a  bill  against  the 
appellee,  claiming  from  him  a  conveyance  of  the  legal  title 
Vol.  II.— 2  A 
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to  certain  lands  in  the  state  of  Kentucky,  to  which  the  ap' 
pellee  had  the  len;!il  title;  but  by  the  appellants  it  was  al- 
leged, that  they  had  a  prior  equitable  title,  derived  under 
certain  entries  made  in  the  land  office  of  that  stale.  The 
bill  was  dismissed  by  the  circuit  without  costs,  and  from  the 
decree  of  dismissal  an  appeal  was  entered  to  this  Court. 

The  defendant,  Robeit  Wickliffe,  claimed  the  land  under 
patents  to  John  Craig  for  2000  acres,  dated  2d  of  December 
1785,  and  to  A.  Fox  and  John  Craig  for  2000  acres,  dated 
on  the  same  day.  He  also  asserted  a  possession,  protected 
by  the  statute  of  limitations.  The  title  under  these  patents 
interfeTes  with  the  entries  under  which  the  appellants  claim- 
ed; and  the  appellants  in  the  circuit  court  sought  to  obtain 
a  conveyance  of  all  the  interference,  and  also  other  portions 
of  the  grants  to  Floyd,  not  included  within  the  boundaries 
of  Craig's,  and  Craig  and  Fox's  patents. 

The  entries  under  which  the  heirs  of  John  Floyd  and 
those  who  hold  under  them  claim  the  land,  were  as  follows : 

"  1779,  October  29.  John  Floyd  this  day  appeared  and 
claimed  a  right  to  a  settlement  and  pre-emption  to  a  tract 
of  land,  lying  on  Four  Mile  creek,  eight  miles  north  west 
from  Boonsboro,  including  a  plantation,  claimed  by  the 
said  Floyd,  called  Woodstock,  raising  corn  on  the  premises 
— 177G,  satisfactory  proof  being  made  to  the  court,  that 
Boid  Floyd  has  a  right  to  a  settlement  of  400  acres,  in- 
cluding said  improvement,  and  a  pre-emption  of  1,000  acres 
adjoining,  and  that  a  certificate  issue,  &c." 

Under  this  certificate  for  a  settlement  and  pre-emption 
the  entries  were  made. 

"November  3d,  1779.  John  Floyd  enters  400  acres  of 
land  by  virtue  of  a  certificate,  &c.,  on  Four  Mile  creek, 
about  eight  miles  north  west  from  Boonsboro,  including  a 
plantation  called  Woodstock." 

"  17B0,  April  26.  John  Floyd,  assignee  of  James  Taylor, 
assignee  of  George  Muse,  enters  800  acres ;  as  assignee  of 
Lance,  200  acres,  upon  military  warrants,  between  the  lines 
of  David  Robinson  and  John  Carter,  Andrew  Boyd,  Thomas 
Barns  and  Jonathan  Martin,  on  Four  Mile  creek." 
This  entry  appears  to  have  been  located  in  two  surveys. 
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Rnd  is  designated  on  the  plat  245  acres  and  240  acres. 
The  latter  interferes  with  the  land  held  by  the  appellee. 

"April  J 9,  J 778.  John  Floyd,  assignee,  enters  1,C00 
acres  upon  a  military  warrant,  on  Boon's  creek,  adjoining 
David  Robinson's  west  line,  extending  along  said  line,  and 
westwardly  for  quantity.  A  part  of  this  appears  to  be  sur- 
veyed in  a  survey  of  246  acres,  as  represented  on  the  plat  " 

"  May  31,  1783.  John  Floyd's  heirs  enter  1000  acres  on 
a  pre-emption  warrant  No.  1054,  joining  the  settlement  at 
Woodstock  on  the  north  cast  and  north  sides  thereof,  so  as 
not  to  run  into  the  old  military  surveys  which  are  legaU^ 

These  surveys  all  adjoin,  and  were  patented  in  January 
J  789  to  Mourning,  George,  John  Floyd,  and  Jane  Brecken- 
ridge,  wife  of  Alexander  Breckenridge,  formerly  Jane  Floyd, 
widow  of  said  John  Floyd. 

The  appellants,  had,  under  a  decree  of  the  Fayette  circuit 
court  of  Kentucky,  obtained  a  conveyance  from  the  patentee 
of  G94  acres,  part  of  the  land  embraced  in  these  surveys. 

The  appellee  had  made  no  effort  to  establish  the  entries 
under  which  he  claimed,  relying  upon  his  elder  legal  title, 
and  an  asserted  possession. 

Mr  Buckner,  for  the  appellants,  insisted:  1.  That  the 
entries  of  Floyd  were  valid,  as  supported  by  the  testimony  in 
the  cause. 

2.  That  by  the  deposition  of  J.  \V.  Hunt,  a  witness  in 
the  cause,  it  was  proved  that  they  and  those  from  whom 
they  derive  title  have  had  the  possession  of  the  land  since 
1800. 

3.  The  greater  part  of  the  survey  of  200  acres  of  the  de- 
fendant, made  in  the  name  of  Craig  and  Fox,  is  within  the 
claim  of  the  appellants. 

4.  The  bill  of  the  complainants  ought  not  to  have  been 
dismissed,  but  if  all  who  are  interested  in  the  claim  were 
not  before  the  court  leave  should  have  been  given  to  make 
new  parties. 

He  argued  that  the  objects  called  for  in  the  entries  of 
Floyd,  were  notorious  at  the  time  they  were  respectively 
made ;  and  he  referred  to  the  evidence  contained  in  the  de- 
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positions  of  the  witnesses  to  siipport  the  position.  To  show 
that  the  call  to  exclude  "  old  military  surveys  which  are 
legal,"  did  not  vitiate  the  entry,  he  cited  the  following  coses. 
Drake  V8.  Ramsey  &  Logan,  Hardin's  Rep.  34.  383.  386. 
2  JifarshalCs  Rep.  305.  Jackson  va.  Johnson's  Heirs,  1 
Bibhy  61.   Overton  &.  Reed  vs.  Roberts,  4  Bibb,  156. 

As  to  the  question  of  possession,  relied  upon  by  the  ap- 
pellee; it  was  insisted  that  the  deposition  of  Hunt,  in  rela- 
tion to  the  possession  of  the  oppellants,  was  contradicted  but 
by  one  witness,  and  was  entitled  to  belief.  There  was  no 
satisfactory  evidence  of  any  possession  in  the  appellee.  He 
also  urged,  that  to  enable  a  party  to  protect  himself  under 
the  statute  of  limitations,  upon  which  the  appellee  relied, 
proof  of  a  continued,  uninterrupted  possession  for  twenty 
years  should  be  established,  by  clear  and  satisfactory  testi- 
mony, nnd  this  had  not  been  done. 

A  right  of  entry  is  not  taken  away  by  a  possession  with- 
out claim  of  title ;  and  therefore  if  the  possession  of  the  ap- 
pellee existed  before  the  date  of  his  patents,  it  will  not 
avail.  The  time  intended  by  the  statute,  never  commences 
until  the  possession  is  adverse. 

If,  however,  it  were  conceded  that  the  evidence  of  the 
witness  examined  on  the  part  of  the  appellee,  proved  that  he 
took  possession  of  any  part  of  the  land  in  controversy  prior 
to  the  possession  of  the  appellants,  no  benefit  could  result  to 
the  appellee  for  the  same,  beyond  the  boundary  of  the  por- 
tion of  the  land  which  the  person  taking  possession  of  the 
land  Intended  to  adopt.  The  quo  anitno  in  which  an  entry 
on  lands  is  made,  will  determine  the  extent  of  the  posses- 
sion acquired  by  the  entry.  He  cited  Clark  vs.  Lynn's 
Heirs,  1  MarehaWs  Rep.  347. 

Admitting  the  proof  of  the  appellee  to  be  conclusive  as  to 
such  portion  of  the  land  as  is  within  the  boundary  intended, 
when  the  possession  was  taken  ;  there  remained  for  the  ap- 
pellants a  considerable  part  to  which  the  statute  of  limita- 
tions could  not  apply. 

While  he  freely  conceded  that  all  who  should  have  been 
made  parties  to  the  complainant's  bill  were  not  before  the 
circuit  court,  yet,  as  the  entries  under  which  tlie  complain- 
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ants  in  the  bill  claimc<l  were  valid,  and  their  title  had  been 
sanctioned  bj  the  decree  of  the  Fayette  circuit  court;  and  as 
it  was  manifest  that  the  appellants  had  the  superior  equity; 
he  contended  that  this  Court  would  reverse  the  decision  of 
the  court  below,  and  remand  the  cause,  with  leave  to  amend 
the  bill,  and  make  all  persons  parties  who  were  required  by 
the  rules  of  chancery;  in  order  for  a  final  decision  upon  iho 
real  merits  of  the  case. 

Mr  C.  A.  Wickliffe,  for  the  appellee,  contended : 
i.  That  the  presumptive  entry  of  1000  acres  of  Floyd  was 
void,  upon  the  principle  well  settled  by  the  courts  of  Ken- 
tucky, that  every  call  of  an  entry  which  might  give  it  shape 
or  locality,  and  which  are,  in  the  adjudications  of  thosa 
courts,  denominated  "  locative  calls,"  must  be  proven  ;  and 
the  objects  called  for  should  have  been  notorious  at  the  date 
of  the  entry. 

2.  The  entry  is  bad  on  the  face  of  it.  It  is  vuguc  in  the  call 
to  adjoin  the  settlement  on  the  north  and  south  sides,  "so 
as  nU  to  run  into  the  old  milUary  surveys  which  are  legal." 

3.  The  location,  or  presumptive  entry  is  void  upon  the 
ground  that  the  land  law  of  Virginia  and  Kentucky  never 
did  authorise  an  entry  to  be  made  in  any  other  way,  than  by 
the  proper  names  of  the  person  locating. 

He  argued,  that  the  requisition  "  to  adjoin  the  settlement 
on  the  north  and  south  sides,  so  as  not  to  run  into  the  old 
military  surveys,"  was  indefinite.  The  land  might  adjoin  on 
all  sides  with  equal  propriety.  A  subsequent  locator  would 
in  vain  look  for  the  precise  position  of  such  lands.  The  in- 
junction "  so  as  not  to  run  into  old  surveys,"  would  give  no 
information  of  any  certain  character.  What  surveys  were 
they  9  How  could  any  one  know,  without  the  particular 
survey  had  been  stated,  which  of  the  old  surveys  were 
good,  and  which  were  bad  1  and  yet,  this  knowledge  was 
essential.  He  cited  in  support  of  his  arguments  on  these 
points,  1  Bibb,  10.  Williams  vs.  Taylor,  1  liibb,  41.  0. 
1  Bibb,  35.  127.  135,  6.  138.  29,  30.  Cox  vs.  Smith,  liar- 
din's  Rep.  411.  Grubbs  vs.  Rice,  2  Bibb,  1 1 0.  Walker  vs. 
Hmitgtmiery,  2  Bibb,  259.  Kincard  i».  BIythc,  2  Bibb,  479. 
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476.   Thomas  vs.  Bowman,  3  Bibb,  128.  132.    Also  3  Bibb, 
162.  bA3.     4  Bibb,  132.     Howard  vs.  Todd  and  olliers,  in 
I  J^arshall's  Reports. 

He  also  urged  that  tlie  entry  in  the  name  of  "  the  heirs 
of  John  Floyd"  was  indefinite,  and  therefure  void;  as  those 
terms  did  not  designate  tlie  persons  to  take,  the  same  having 
been  made  in  1763,  before  the  law  abolishing  primogeniture. 
The  land  therefore  descended  to  the  heirs  at  law,  and  it  is  not 
shown  wlio  is  such  heir.  The  complainants  in  the  circuit 
court  did  not  show  any  title  to  the  land  claimed  by  them, 
derived  from  the  persons  who  are  alleged  to  have  been  the 
proprietors,  as  heirs  of  John  Floyd. 

The  appellants  must  not  only  show  an  equitable  title  out 
of  the  appellees,  but  they  must  connect  themselves  with  it. 
Upon  the  evidence  on  the  record,  there  are  parties  who  have 
nr  had  an  interest  in  the  land  ns  heirs  or  under  the  heirs  of 
John  Floyd ;  and  those  persons  were  not  before  the  court,  or 
the  proper  course  pursued  to  authorize  a  decree  against 
them  in  their  absence.  Urcckenridge's  heirs  were  not  legal- 
ly called  upon,  and  the  circuit  court  rightfully  dismissed  the 
bill. 

It  was  also  contended,  that  the  appellants  are  not  entitled 
to  relief  upon  the  further  grounds,  that  the  patents  to  Craig, 
and  to  Fox  and  Craig,  were  more  than  thirty  years  old,  before 
the  commencement  of  the  suit.  That  there  is  proved  an 
actual  adverse  possession  of  more  than  twenty  years  before 
the  commencement  of  the  suit  by  the  appellee,  and  those 
under  whom  he  claims;  and  that  the  evidence  upon  the  re- 
cord fully  established  these  positions;  and  the  counsel  to 
prove  the  same  went  fully  into  an  examination  of  the  depo- 
sitions of  the  witnesses. 

He  also  said,  that  the  appellee  had  (he  first  legal  posses- 
sion within  the  interference.  And  although  that  possession 
was  by  a  tenant  and  purchaser,  it  extended  itself  to  the 
limits  of  tlie  elder  title  of  the  appellee,  unless  it  can  be 
chown  to  have  been  restricted  by  limits.  Kendall  et  al.  vs. 
Slaughter,  1   Marshall,  376. 

In  Miller  vs.  Humphries,  2  MarskaU,  446,  it  was  held 
that  iflhere  was  an  entry  of  an  elder  patentee,  on  an  inter- 
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ference  before  the  entry  of  his  adversary,  the  elder  patentee 
is  in  possession  to  the  extent  of  the  claim,  and  the  subse- 
quent entry  of  the  junior  patentee,  is  an  ouster  only  to  the 
extent  of  the  claim  of  the  junior  grantee.  Also  cited  Green 
V8.  Liter  et  al.  8  Cranch,  220.    2  fVheaton,  229. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  suit  in  chancery,  brought  by  the  plaintiffs  in  the 
court  of  the  United  States  for  the  seventh  circuit  and  dis- 
trict of  Kentucky,  to  obtain  a  conveyance  of  lands,  to  which 
the  defendant  has  a  legal  title,  but  to  which  the  plaintiffs 
claim  the  equitable  title,  under  prior  entries  which  they  al- 
lege to  be  valid.  At  the  hearing,  the  bill  was  dismissed  with 
costs.  From  this  decree  the  plaintiffs  have  appealed  to  this 
Court. 

The  plaintiffs  derive  their  title  from  John  Floyd,  deceased. 
As  the  patent  of  the  defendant  is  anterior  to  that  under 
which  the  plaintiffs  claim,  their  equitable  title  cannot  be 
sustained,  unless  it  be  founded  on  prior  valid  entries.  These 
entries,  therefore,  must  be  examined. 

In  1779,  John  Floyd  obtained  a  certificate  for  a  settle- 
ment right  of  400  acres,  and  a  pre-emption  right  to  1000 
acres  to  adjoin  his  settlement.  On  the  3d  of  November  1779, 
he  made  an  entry  of  this  400  acres,  to  include  a  plantation 
called  Woodstock.  The  validity  of  this  entry  is  not  contro* 
verted,  nor  is  it  otherwise  important  than  as"  it  may  serve  to 
establish  the  entry  of  the  pre-emption  warrant,  so  far  as  that 
entry  depends  upon  the  settlement. 

On  the  31st  of  May  1783,  John  Floyd's  pre-emption  war- 
rant was  entered  in  the  following  words : 

John  Floyd's  heirs  enter  1000  acres  of  land  on  a  pre-emp- 
tion warrant.  No.  1054,  joining  the  settlement  at  Woodstock, 
on  the  north,  east,  and  soutfi  sides  thereof,  so  as  not  to  run 
into  the  old  military  surveys,  which  are  legal. 

Two  objections  have  been  made  to  this  entry ;  the  first  is, 
that  it  is  made  in  the  name  of  the  heirs  of  John  Flovd,  with- 
out  naming  them. 

That  there  is  less  precision  and  certainty  in  this  descrip- 
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tion  than  if  the  heira  were  nsmed,  muat  be  admitted,  but  the 
Court  is  not  prepared  to  say  that  the  entry  is  on  that  account 
a  nullity.  No  case  haa  been  adduced,  in  which  the  courts 
of  Kentucky  have  so  decided ;  and  as  the  description  is  suf- 
ficiently certain  to  identity  the  persons  entitled  under  it,  we 
should  feel  great  difficulty  in  declaring  it  to  be  void. 

In  considering  this  question,  the  peculiar  situation  of  Ken- 
tucky at  the  time  cannot  be  overlooked ;  warrants  had  been 
issued  for  more  land,  perhaps, -than  was  to  be  found  in  the 
country ;  certainly  for  more  than  was  valuable.  These  war- 
rants had  been  most  generally  placed  in  the  hands  of  locat- 
ots  by  the  proprietors,  who  resided  in  the  atlantic  states. 
The  communication  between  the  principal  and  agent  was 
tedious  and  uncertain.  The  holder  of  the  warrant  might 
often  hear  of  the  death  of  its  proprietor,  at  a  critical  moment ; 
when  its  immediate  location  was  very  interesting  to  the  fa- 
mily of  the  deceased ;  and  when  he  was  not  informed  of  the 
names  of  the  persons  entitled  to  the  warrant.  To  delay  in 
making  the  entry  until  this  information  could  be  gained, 
might,  and  probably  would  be  very  injurious  to  the  family 
of  the  deceased ;  and  no  injury  could  result  to  any,  from 
making  it  in  the  name  of  the  heirs  generally.  If  they  were 
not  all  entitled,  they  would  all  be  trustees  for  those  who 
were.  The  entry  is  an  incipient  step  towards  obtaining  a 
title.  Its  object  is  at  the  same  time  to  appropriate  the  liuid 
it  covers,  and  to  give  notice  to  others  that  the  land  is  appro* 
priated.  We  do  not  think  the  technical  objection  to  sub- 
stituting a  legal  description,  which  cannot  be  misunderstood, 
for  the  more  definite  description  by  the  proper  names  of  the 
persons  who  are  heirs ;  is  of  such  substantial  importance  as 
to  vitiate  (he  transaction.  We  are  confirmed  in  this  opinion, 
by  the  fact  that  the  survey  was  made  in  pursuance  of  the 
entry  in  the  name  of  the  heirs  of  John  Floyd  generally,  and 
that  the  patent  was  issued  on  this  survey.  Several  other 
entries  and  surveys  were  made  for  the  heirs,  without  speci- 
fying their  names,  and  patents  issued  on  them  all.  The  ob- 
jection was  certainly  not  deemed  valid  by  the  officer  who 
was  entrusted  with  the  power  of  granting  titles  to  land. 

A  second,  and  more  serious  objection  has  been  taken  to 
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the  laoguage  of  the  entry.     It  is,  to  Join  the  Hctllemcnt  on 
the  north,  east,  and  south  sides  thereof,  so  a»  not  to  run  into 
the  old  military  surveys,  which  are  legeU. 

The  old  military  suTveys,  forming  together  a  parallelo- 
griun,  adjoined  Floyd's  settlement  on  the  north  west,  mak- 
ing an  acute  angle  with  its  northern  line;  so  that  the  portion 
of  his  pre-emption  warrant  which  adjoined  his  settlement  on 
the  north,  could  not  be  exlended  (he  whole  length  of  the 
northern  line  without  interfering  with  them.  It  is  contended 
that  this  limitation  on  the  entry,  "  so  as  not  to  run  into  the 
old  military  surveys,  which  are  legal,"  renders  the  whole  bo 
uncertain  as  to  make  it  void. 

We  do  not  think  so.  The  rules  which  are  settled  in  Ken- 
tacky  would  require  that  this  entry,  had  the  restriction  re- 
specting the  military  surveys  been  omitted,  should  be  sur- 
veyed equally  on  the  north,  east,  and  south  sides  of  the 
settlement;  the  whole  land  to  be  included  by  rectangular 
lines.  The  old  military  surveys,  therefore,  must  be  so  con- 
tiguous to  the  settlement  as  to  stop  one  or  two  of  these  linei. 
A  subsequent  locator  knew  where  to  look  for  them,  and  the 
testimony  in  the  cause  informs  us,  thnt  he  would  encounter 
no  difficulty  in  finding  them.  The  evidence  is,  that  they  were 
well  known;  and  that  the  lines  were  plainly  marked,  so  as 
to  be  traced  without  difficulty. 

We  consider  the  last  words  of  the  entry,  "which  are  legal," 
merely  as  an  affirmance  that  they  are  so,  not  as  leaving  it 
doubtful ;  and  consequently,  that  they  make  no  change  in  the 
entry.  Understanding  them  in  this  sense,  we  perceive  no 
sufficient  objection  to  the  entry.  We  cannot  perceive  any 
reason,  why  the  lines  might  not  be  stopped  by  an  old  military 
survey  which  is  well  known,  as  well  as  by  any  other  well 
known  object.  The  shape  and  form  of  the  land,  indepen- 
dent of  this  reference,  being  given  by  the  settled  rules  Jo 
Kentucky,  the  position  of  the  old  military  surveys  inuit  be 
such  as  to  vary  thai  shape.  A  subsequent  locator  could 
find  no  real  difficulty  in  fixing  the  form  of  the  entry.  But  if 
this  restriction  be  entirely  discarded,  and  the  entry  be  sur- 
veyed without  regard  tolheold  military  surveys,  it  will  make 
Tery  little  difference  in  the  degree  of  interference  between 
Vni..  II 2  R 
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the  claims  of  the  parties,  and  no  difference  id  the  decree 
which  will  be  mitde  by  this  Court.     It  will  therefore  not  be 
necessary  lo  decide  at  this  time,  in  what  manner  this  entry 
onght  to  be  construed. 

The  lands  held  by  the  defendant  also  interfere  with  an- 
other entry  made  by  Floyd. 

On  the  29th  of  April  1780,  John  Floyd  entered  1600  acres 
upon  a  military  warrant,  on  Boon's  creek,  adjoining  David 
Robinson's  west  line,  extending  along  said  line,  and  weit- 
wardly  for  quantity. 

David  Robinson  had  a  survey  made  in  1776,  on  a  military 
warrant.  He  aAerwards  entered  a  settlement  and  pre-emp- 
tion warrant  to  adjoin  this  military  survey;  and  surveyed  them 
in  September  17S0.  The  counsel  for  the  defendant  objects 
to  the  legality  of  this  entry,  because  il  does  not  designate 
the  tract  for  the  west  line  of  which  it  calls ;  end  because  Da- 
vid Robinson's  survey  had  not  sufficient  notoriety  to  inform 
a  subsequent  locator,  on  what  part  of  Boon's  creek  he  was 
to  search  for  it. 

The  first  objection  is  certainly  not  well  founded.  Floyd's 
entry  was  made  before  David  Robinson's  settlement  and  pre- 
emption were  surveyed ;  possibly,  before  they  were  entered. 
But,  were  it  otherwise,  this  settlement  and  pre-emption  form 
one  tract  with  his  military  survey  so  as  to  have  the  same 
west  line. 

There  is  more  weight  in  the  second  objection.  The  tes- 
timony to  establish  the  notoriety  of  Robinson's  survey  is  far 
from  being  conclusive.  John  Bradford  deposes  that  he  was 
conversant  in  the  quarter  in  which  these  lands  lie  in  Novem- 
ber 1779;  that  be  had  no  knowledge  of  the  military  survey 
of  David  Robinson,  but  from  the  records,  except  from  com- 
mon conversation,  but  does  not  know  at  what  time  he  first 
heard  it  spoken  of.  He  knows  thai  Robinson  and  Hickmao 
have  military  surveys  in  that  neighbourhood,  but  never  un- 
derstood their  precise  situation.  He  believes  the  M'Geei,  at 
M'Gee's  station,  knew,  and  could  show  the  lands  of  David 
Robinson,  but  of  this  be  is  not  certain. 

Robert  Boggs  deposes,  that  he  was  at  the  making  of  David 
Robinson's  military  survey,  and  that  he  has  been  conversant 
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in  the  neighbourhood  from  the  year  1775  to  the  time  of  giving 
his  deposition.  To  the  question,  *'  from  your  first  knowledge  of 
those  surveys  (Robinson^s  and  others')  were  they  known  and 
familiarly  spoken  of  by  the  names  of  their  proprietors,  as  afore- 
said V^  he  answers,  "  he  thinks  they  were,  shortly  after.''  He 
says,  *'  he  thinks  the  lines  of  Robinson's  and  Martin's  surveys 
could  have  been  found  by  reasonable  inquiry,  at  any  time 
after  they  were  made,  for  they  were  plainly  marked."  He 
left  Kentucky,  and  returned  in  the  year  1779.  He  left  it 
again  in  the  fall  of  1780,  and  returned  in  1783.  He  is  not 
certain  that  any  person  was  acquainted  with  the  lines  of  Da- 
vid Robinson's  military  survey  on  the  29th  day  of  April  1780, 
except  David  and  William  Robinson,  David  M'Gee,  John 
Haye,  and  Jacob  Boughman.  The  Robinsons  and  Bough- 
man  lived  in  Virginia,  M'Gee  at  his  station,  about  one  and 
a  half,  or  two  miles  from  the  survey.  The  body  of  the  land 
was  spoken  of,  and  he  believes,  was  known  by  many. 

In  estimating  the  weight  of  this  testimony,  it  must  be  re- 
collected that  the  depositions  were  taken  more  than  forty 
years  after  Floyd's  entry  was  made.  Few  persons  who 
were  alive  and  in  the  neighbourhood  at  the  time,  now  sur^ 
vive.  A  fact  resting  mainly  in  memory,  which  might  have 
been  established  with  ease  in  1780,  would  be  ascertained 
with  difficulty  in  1825.  Examining  the  testimony  under  this 
aspect  of  circumstances,  we  think,  although  it  may  not  be 
conclusive,  it  is  sufficient  to  sustain  the  entry.  John  Brad- 
ford had  no  personal  knowledge  of  Robinson's  survey,  but 
intimates  that  he  was  acquainted  with  it  from  the  records 
and  from  common  conversation.  His  deposition  is  not  ex- 
plicit as  to  time.  His  deposition,  however,  appears  rather 
to  refer  to  a  remote  time.  The  people  at  that  time  were  in 
stations,  and  the  nearest,  certainly  one  within  two  miles  of 
the  place,  was  M'Gee's.  He  believes,  but  is  not  certain,  that 
the  M'Gees  knew  and  could  have  shown  the  land.  Robert 
Boggs  was  present  at  the  survey.  It  was  known  and  spoken 
of  as  Robinson's  shortly  afterwards.  Though  he  mentions 
only  five  persons  who,  in  addition  to  himself  knew  the  lines, 
three  of  whom  resided  in  Virginia;  still,  he  says  the  body  of 
the  land  was  spoken  of,  and  he  believes,  was  ki^wn  by  many. 
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A  military  survey,  msde  before  the  land  office  was  opened, 
must  have  attracted  the  general  attention  of  those  id  the 
neighbourhood;  and  after  the  office  was  opened,  muit  have 
excited  general  inquiry.  Those  surveys  were  established 
by  law ;  and  it  was  consequently  an  object  with  locators,  to 
obtain  exact  information  respecting  tbem,  in  order  to  avoid 
tfaem.  Robinson's  survey  was  spoken  of  at  M'Gee's,  the  very 
place  where  inquiry  would  be  made.  Other  witnesses  whose 
knowledge  of  that  part  of  the  country  commenced  five  or 
■iz  years  afterwards,  speak  of  Robinson's  survey  as  having 
then  acquired  general  notoriety.  There  is  then  strong  reason 
to  believe  that  a  subsequent  locator,  having  Floyd's  entry  in 
his  hands,  could,  with  reasonable  inquiry,  have  found  ibe 
west  line  of  Robinson's  entry. 

The  defendant  also  relies  on  an  adversary  possession  in 
himself  and  those  under  whom  he  claims,  for  more  than 
twenty  years.  His  proof  of  this  fact  is  sufficient;  and  it  is 
well  settled  both  in  the  courts  of  Kentucky  and  in  this  Court, 
that  a  possession  which  will  bar  an  ejectment,  is  also  a  bar 
in  equity.  But  in  this  case,  the  plaintiffs  also  have  been  in 
possession.  John  W.  Hunt  deposes  that  he  took  possession 
of  the  tract  of  land  in  controversy,  for  the  plaintiffs,  leased 
it  out  for  a  number  of  years,  and  accounted  with  them  for 
the  rent.  He  exhibits  the  copy  of  an  agreement  made  with 
Isaac  Johnson  and  Thomas  Coleman,  on  the  12th  day  of, 
August  1800,  for  three  years;  and  says  that  other  tenants 
■Qcceeded  them,  who  continued  to  pay  him  the  rent  for  the 
plaintifTs,  until  the  year  1815.  The  rent  he  received  in  that 
year  was,  he  believes,  for  the  year  1814.  Each  of  the  par- 
ties then  has  held  possession  of  distinct  parts  of  the  land  in 
controversy.  In  this  state  of  things,  it  is  well  settted(a),  that 
the  parly  having  the  better  right,  is  in  constructive  posses- 
sion of  all  the  land  not  occupied  in  fact  by  his  adversary. 
If  then  the  plaintiffs  in  this  case  have  the  better  title,  that 
title  is  barred  by  the  possession  of  the  defendant,  so  far  ai 
that  possession  was  actual,  but  not  farther. 

No  question  can  arise  in  this  case,  under  the  act  which 

*        (a)  CncD  M.  Lilri,  8  Cranth,  339. 


JANUARY  TERM  1829.  818 

[Hunt  and  other*  vf .  WicklUfo.] 

makes  the  possession  of  seven  years  a  bar,  because  the 
plaintiffs  were  in  actual  possession  of  part  of  the  land  until 
the  year  1815,  and  this  suit  was  instituted  in  April  ISi^O. 

If  then,  the  title  of  John  Floyd  is  regularly  vested  in  the 
plaintiffs,  we  perceive  no  sufficient  obstacle  to  their  reco- 
vering at  least  a  part  of  the  land  in  controversy. 

The  plaintiffs  claim  694  acres  of  land,  part  of  the  entries 
which  have  been  considered;  and  charge  generally  in  their 
bill,  that  they  have  regularly  obtained  a  conveyance  for  the 
same  from  the  heirs  of  the  said  Floyd,  by  metes  and  bounds, 
without  specifying  the  persons  through  whom  the  title  is 
derived. 

The  will  of  John  Floyd,  proved  and  admitted  to  record  io 
Jefferson  county,  in  March  1794,  is  among  the  exhibits  in 
the  cause.  In  that  will  he  devised  his  tract  of  land  called 
Woodstock  (which  includes  the  land  in  controversy)  to  bis 
daughter  Mourning  Floyd,  and  to  his  son  George  Floyd. 
Patents  issued  on  the  entries  and  surveys  for  the  lands  in 
dispute,  to  Mourning  Floyd,  John  Floyd,  George  Floyd,  and 
Jane  Floyd,  widow  of  the  said  John  Floyd,  as  tenants  in 
common. 

It  appears  from  another  exhibit  in  the  cause,  that  in  the 
year  1815  the  plaintiffs  with  others  filed  their  bill  in  the  cir- 
cuit court  of  Fayette  county,  in  the  state  of  Kentucky,  sitp 
ting  in  chancery,  against  the  heirs  and  devisees  of  Thomas 
Turpin  and  of  John  Floyd  deceased,  praying  for  a  convey- 
ance of  699  acres  of  land,  part  of  the  Woodstock  tract. 

The  bill  states  that  in  January  1798,  Thomas  Turpin  sold 
to  John  W.  Hunt  and  Abijah  Hunt  699  acres  of  land,  part 
of  John  Floyd's  survey,  called  and  known  by  the  name  of 
Woodstock  tract;  and  on  the  same  day  executed  his  bond  to 
them  in  the  penalty  of  $4000,  with  a  condition  for  the  con- 
veyance thereof,  on  or  before  the  first  day  of  March  there- 
after. The  said  Abijah  Hunt  and  Thomas  Turpin  both  de- 
parted this  life,  no  conveyance  of  the  land  being  made. 
Abijah  Hunt  by  his  last  will,  devised  his  interest  in  the  land 
to  the  plaintiffs;  and  the  legal  estate  of  Thomas  Turpin  de- 
scended to  his  heirs. 

The  bill  farther  states  that  John  Floyd  devised  his  tract  of 
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land  called  Woodstock  consisting  of  4000  acres,  of  which 
the  land  sold  by  Thomas  Turpin  was  part,  to  his  daughter 
Mourning  Floyd,  since  intermarried  with  John  Stewart,  and 
his  son  George  Floyd,  to  be  equally  divided  between  them; 
that  the  said  Stewart  and  wife  did  execute  a  deed  for  the 
said  669  acres  of  land  to  Thomas  Turpin  in  his  life  time; 
but  they  are  informed  that  the  same  was  burnt  in  the  office 
of  the  county  court  of  Fayette,  when  the  same  was  destroy- 
ed by  fire. 

A  subpoena  issued  on  this  bill,  which  was  not  executed  on 
several  of  the  defendants,  among  whom  were  included  John 
Stewart  and  Mourning  his  wife,  they  being  no  inhabitants 
of  the  country. 

In  February  1815,  the  court  ordered  that  unless  the  non- 
resident defendants  shall  appear  and  answer  on  or  before  the 
first  day  of  the  next  June  term,  the  bill  should  be  taken  for 
confessed  against  them ;  and  that  a  copy  of  the  order  be  in- 
serted in  some  authorised  newspaper  of  the  commonwealth, 
for  eight  weeks  in  succession,  agreeably  to  law. 

It  appearing  that  this  order  was  published,  and  that  pro- 
cess was  served  on  the  resident  defendants,  the  court,  in 
June  term  1816,  decreed  that  the  bill  should  be  taken  for 
confessed,  and  that  a  commissioner  appointed  by  the  court 
should  convey  the  title  of  the  defendants  to  the  plaintiffs* 

The  plaintiffs  in  this  suit  claim  title  to  the  lands  in  con- 
troversy under  the  conveyance  executed  in  pursuance  of  this 
decree.  The  defendant  insists  that  no  title  passes  by  it,  be- 
cause Floyd's  heirs  were  not  parties  to  the  suit. 

The  laws  of  Kentucky  authorise  their  courts  in  chancery 
to  make  decrees  against  absent  defendants,  on  the  publica- 
tion of  an  order,  such  as  was  made  in  this  cause  by  the  cir- 
cuit court  of  Fayette  county,  for  two  months  successively, 
in  some  paper  authorised  to  make  the  publication,  and  on 
fixing  it  up  at  certain  public  places  prescribed  by  the  act. 
This  publication  is  considered  as  a  constructive  service  of 
the  process.  The  court  of  Fayette  county  obviously  sup- 
posed a  publication  for  eight  weeks  to  be  a  compliance  with 
this  law;  but  we  understand  that  the  supreme  court  of  the 
state  has  determined  otherwise.     That  tribunal  has  decided 
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that  the  publication  must  be  continued  for  two  calendar 
months.  Under  this  construction  of  the  act,  the  heirs  of 
John  Floyd  were  never  before  the  court,  and  the  decree 
was  made  against  persons  who  were  not  parties  to  the  suit. 
It  cannot  affect  them(o).  The  court  therefore  has  no  evi- 
dence  that  the  legal  or  equitable  right  of  Floyd's  devisees 
has  been  acquired  by  the  plaintiffs.  They  cannot  be  allowed 
to  assert  the  equity  of  those  devisees  against  the  defendant, 
without  making  them  parties  to  the  suit. 

But  as  the  plaintiffs  claimed  under  a  conveyance  made  in 
pursuance  of  a  decree  of  a  court  of  competent  jurisdiction  ; 
we  do  not  think  their  bill  ought  to  have  been  dismissed. 
The  circuit  court  ought  to  have  given  leave  to  make  new 
parties ;  and  on  their  failing  to  bring  the  proper  parties  be- 
fore the  court,  the  dismission  should  be  without  prejudice. 

The  decree  of  the  circuit  is  reversed,  and  the  cause  re- 
manded; with  directions  that  the  plaintiffs  have  leave  to 
amend  their  bill,  and  make  new  parties. 


This  cause  came  on  to  be  heard,  on  the  transcript  of  the 
record  from  the  circuitT  court  of  the  United  States  for  the 
district  of  Kentucky,  and  was  argued  by  counsel ;  on  consi- 
deration whereof,  it  is  considered,  ordered  and  decreed  by 
this  court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby  reversed  and  annulled ; 
and  that  this  cause  be,  and  the  same  is  hereby  remanded  to 
the  said  circuit  court  with  directions  that  the  plaintiffs  have 
leave  to  amend  their  bill  and  make  new  parties. 

(a)  Pratt.  Reg.  in  Ch.  125.     Ca.  Chan.  48.     Com.  Dig.  tit.  Chancery.  Y.  8. 
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WnxiAM  Pattkbsos,  pLAiMTi^r  IN  EBRoB  vt.  The  Rxv.  WlLlU 
Jehks  et  al.   Defekdantb  m  erkok. 

Cenilnictlon  of  the  prn* lnoD>  of  the  Uealiei  with  the  iDditni,  mids  by  iha  itata 
of  Geotgii  rclalive  lu  boundirln;  aod  of  Ihe  icU  of  tbe  leglilitura  of  ihil 
((■to,  reliUvB  to  gnnta  of  lindi  withio  iti  lanilorUI  limiM,  tnd  wbicb  ware 
BOt  wilhin  the  Indian  boundary  line,  aa  defined  by  (be  Ireillea  and  aa  recog- 
nlied  by  Iboie  icu- 

Dodoubledly,  the  preiumpiioa  li  in  hiour  of  the  valtdity  of  arety  gnat  iMued 
in  the  foimi  preacribed  by  lii*i  Kod  ii  ia  iDcumbeDt  oo  him  who  coDtroTarli 
It  toaupport  hii  objactioDi.  The  whole  burthen  of  proof  lleaon  him.  But  if 
hia  objoetiona  depend  on  fact),  ihow  facta  mual  be  aubmltted  to  a  juiy.  If 
eppoalng  leilimony  tie  produced,  that  teatimony,  alio,  muit  be  laid  before  the 
Jiny;  and  the  court  may  declare  the  law  upon  the  (act,  but  cannot  declare  11 
on  Ihe  tealimony.     [22T] 

ITlbeaiale  of  Geoi^iahave  conainied  thdr  treaty  with  the  Cherokee  Indiana,  by 
any  aubaequent  acta  minireitinfi  in  unilerslandtng  ot  It ;  Ihia  Court  would  not 
beailate  to  adopt  that  coaitiiiction.     [230] 

ir  ttie  ante  of  Georgia  ha*  pmctiolly  eoltled  tbe  liinita  of  Fnnlcliu  county,  auch 
Mtllemcnl  au|{bt  lo  have  been  conclusive  on  the  circuit  court.     [1S2] 

la  the  nalure  of  things,  we  perceive  no  reason  why  the  grant  of  the  land  In  coa- 
troveny  should  not  be  good  for  land  ivhlch  It  might  lawfully  ptas ;  and  void 
M  la  that  part  of  Ihe  tract  for  tbe  granting  of  wbicb  tbe  office  had  not  been 
open.  It  la  every  day'a  praelico  to  make  grama  far  landa  whieb  ban  In  part 
been  granted  lo  olhcrs.  It  has  never  been  sug^ated,  that  (be  whole  grant  is 
void,  because  a  part  of  tbe  land  was  not  grantable.     [2SS] 

The  principle,  Ibat  a  palent  conveying  lanJs  lying  partly  wilhin,  and  partly 
without  ihe  teirilory  retained  by  the  Indians,  wai  void  aa  to  so  much  as  lay 
wllhln  it,  and  valid  far  Ibe  reaiilue,  was  sellled  by  thia  Court  in  the  caae  of 
Danfarlh  ea.  Wear,  9  fVhtatan,  673.  Thia  decision  waa  made  on  a  patent 
depending  on  the  ilulules  af  North  Caraliua,  nhicb  contain  prohibitions  at 
least  aa  strong  as  ihase  af  Georgia.     [236] 

THIS  cause  came  up  on  a  writ  of  error  to  the  sixth  cir- 
cuit court  of  the  Unileil  Stales  for  the  district  of  Georgia. 
It  was  tried  in  MilledgeviDe  at  May  term  1827.  In  the 
course  of  the  trial,  a  number  of  questions  were  raised,  on 
tome  of  which,  the  judges,  being  divided  in  opinion,  re- 
fused to  give  the  jury  the  instruction  prayed  by  the  plaintiff; 
and  a  verdict  and  judgment  were  rendered  for  the  de- 
fendants. The  present  writ  of  error  was  brought  to  reverse 
this  judgment. 

In  the  court  below,  the  plaintiff,  to  sustaiD  his  case,  gave 
in  evidence  a  grant  from  the  state  of  Georgia  toBazil  Jones, 
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for  7160  acres  of  land,  in  Franklin  county,  on  the  waters 
of  the  south  fork  of  the  Oconee  ri^er,  since  called  the  Ap- 
palachie,  bearing  date  the  24th  day  of  May  1787,  and  de- 
duced his  title  to  the  disputed  premises  regularly  from  the 
grantee. 

On  the  part  of  the  defendants,  it  was  contended  that  this 
grant  was  void. 

1.  Because  the  land  attempted  to  be  granted  was  without 
the  temporary  boundary  line  of  the  state,  and  within  the 
Indian  hunting  ground. 

2.  Because  the  survey  wanted  the  line  and  station  trees 
required  by  law ;  the  surveyor  had  omitted  to  note  on  his 
plat  the  beginning  corner;  had  laid  down  the  watercourses 
inaccurately ;  and  had  been  guilty,  as  was  alleged,  of  va- 
rious other  acts  of  fraud*  negligence,  irregularity,  or  igno- 
rance, in  making  and  platting  the  survey,  prior  to  the  ema- 
nation of  the  grant. 

Evidence  was  also  given  on  behalf  of  the  plaintiff,  to 
establish  the  lines,  and  to  prove  the  possession  of  the  de- 
fendants within  them. 

The  first  exception  stated,  that  the  plaintiff  gave  evidence 
conducing  to  prove  that  the  south  fork  of  the  Oconee  river, 
known  as  the  Appalachie,  runs  through  the  land  described 
by  the  grant  and  plat  aforesaid,  under  which  the  plaintiff 
derives  title ;  and  that  all  the  lands  within  the  said  grant, 
which  are  in  possession  of  the  defendants  in  this  action,  are 
on  the  north  and  east  side  of  the  said  south  fork  of  the 
Oconee  river,  and  within  the  territorial  limits  of  the  state 
of  Georgia,  as  defined  by  Hawkins's  line,  which  said  line 
was  run  by  Benjamin  Hawkins,  under  t-he  authority  of  the 
United  States,  to  define  the  temporary  boundary  line  be- 
tween the  state  of  Georgia  and  the  Creek  Indians :  and  that 
all  the  lands  included  within  the  aforesaid  grant  are  situated 
on  the  waters  of  the  said  south  fork  of  the  Oconee  river. 
And  thereupon,  the  counsel  for  the  plaintiff  moved  the  court 
to  instruct  the  jury,  that  the  grant  from  the  state  of  Geor- 
gia to  Bazil  Jones,  under  which  the  plaintiff  derives  title 
to  7160  acres  of  land  in  Franklin  county,  in  the  said  state. 
Vol.  n.— 2  C 
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wat  a  legal  and  valid  grant ;  which  tDStniction  the  court, 
being  divided  in  opintoq,  refused  to  give. 

The  second  exception  stated,  that  the  counsel  for  the 
plaintiff  aUo  moved  the  court  to  instruct  the  jury,  that, 
upon  the  aforesaid  evidence,  taking  Ihe  same  as  true,  the 
said  tract  of  land,  so  granted  to  Bazil  Jones,  was,  at  the 
time  of  the  survey  and  grant  thereof,  within  the  territorial 
limits  of  the  state  of  Georgia,  as  ascertained  by  laws  and 
treaties;  within  the  limits  of  Franklin  county,  u  by  law  de- 
fined; and  not  within  the  Indian  boundary  line;  which  in- 
struction the  court,  being  divided  in  opinion,  refused  to  give. 

The  tiiird  exception  stated,  that  the  counsel  for  the  plain- 
lis*  also  moved  the  court  to  instruct  the  jury,  that  the  said 
grant  to  Bazil  Jones,  under  which  plaintiff  derived  title,  was 
a  legal  and  valid  grant,  for  all  the  lands  exhibited  on  the 
plat  as  lying  north  and  east  of  the  south  fork  of  the  Oconee 
river,  now  called  Appalachie,  including  aU  the  waters  of 
the  tame  f  which  instruction,  the  court,  being  divided  in 
opinion,  refused  to  give. 

The  fourth  exception  stated,  that  the  counsel  for  the 
plaintiff  moved  the  court  to  instruct  the  jury,  that  the  said 
grant  to  Bazil  Jones,  under  which  the  plaintiff  derives  title, 
was  a  legal  and  valid  grant,  for  all  the  lands  exhibited  on 
the  plats  as  lying  north  and  east  of  the  south  fork  of  the 
Oconee  river,  called  Appalachie;  which  instruction,  Ihe 
said  court,  being  divided  in  opinion,  refused  to  give. 

The  liflh  exception  stated,  that  the  plaintiff  moreover 
gave  evidence  conducing  to  identify  and  prove  certain 
corner  trees,  station  trees,  and  lines,  of  the  said  tract  of 
land,  granted  to  Bazil  Jones  aforesaid,  before  described,  and 
including  all  the  lands  on  the  north  and  east  side  of  the 
south  fork  of  the  Oconee  river,  in  th^  possession  of  the  de- 
fendants. And  thereupon,  the  counsel  for  the  said  plaintiff 
moved  the  court  to  instruct  the  jury,  that  neither  the  want 
of  the  line  and  station  trees  required  by  any  law,  nor  the 
omission  of  the  surveyor  to  note  on  his  plat  the  beginning 
corner,  nor  any  mistake  in  platting  the  water  courses,  nor 
any  fraud,   irregularity,  negligence,    or   ignorance   of  the 
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officers  of  government,  prior  to  the  issuing  of  the  grant  to 
Bazil  Jones,  under  which  the  plaintiff  derives  title ;  did,  or 
could,  legally,  affect  the  right  of  the  plaintiff  to  recover ; 
that  the  existence  of  the  grant  is,  in  itself,  a  sufficient 
ground  to  infer  that  every  prerequisite  has  been  performed ; 
and  that  as  to  all  irregularities,  omissions,  acts  of  fraud, 
negligence,  or  ignorance  of  the  officers  of  government, 
prior  to  the  emanation  of  the  grant,  the  government  of 
Georgia,  and  not  the  plaintiff  claiming  under  her  grant, 
must  bear  the  consequences  resulting  from  them;  which 
instruction,  the  court,  being  divided  in  opinion,  refused  to 
give. 

The  sixth  exception  stated,  that  the  plaintiff  moreover 
gave  evidence  conducing  to  prove,  that  the  title  of  Bazil 
Jones,  the  grantee  of  the  said  land,  had  been  regularly  and 
legally  conveyed  to  the  lessee  of  the  plaintiff  in  this  ac- 
tion, before  the  commencement  thereof;  and  that  all  the 
lands  in  the  possession  of  the  defendants,  and  of  each  of 
them,  at  the  time  of  the  service  of  the  process  in  this  action, 
were  within  the  lines  described  by  the  said  grant  to  the  said 
Bazil  Jones,  and  were  on  the  north  and  east  side  of  the  said 
south  fork  of  the  Oconee  river.  And,  thereupon,  the  said 
counsel  for  the  plaintiff  moved  the  court  to  instruct  the 
jury,  that,  upon  the  aforesaid  evidence,  if  the  jury  believed 
the  same,  the  plaintiff  was,  by  law,  entitled  to  recover  the 
premises  in  dispute;  which  instruction  the  court,  being 
divided  in  opinion,  refused  to  give. 

On  the  part  of  the  plaintiff  in  error,  also  plaintiff  in  the 
original  action,  two  points  were  made : 

1.  That  the  grant  to  Bazil  Jones  is  a  good  and  valid 
grant,  in  toto. 

2.  That,  if  not  good  for  the  whole  it  is  so  at  least 
in  part,  including  all  the  premises  disputed  in  the  present 
action. 

To  maintain  these  propositions,  it  was  insisted, 

1.  That,  at  the  time  of  the  emanation  of  the  grant  to 

Bazil  Jones,  under  which  the  plaintiff  desires  title,  the  lands 

lying  on  the  south  fork  of  the  Oconee  river,  including  aU 

the  waters  cf  the  satne^  were  within  the  territorial  limits  of 
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the  state  of  Georgia,  within  the  limits  of  Franklin  county, 
as  by  law  defined,  and  not  within  the  temporary  Indian 
boundary  line;  and  that  the  said  grant  to  Bazil  Jones  was, 
and  is,  a  good  and  valid  grant  for  all  the  lands  exhibited  on 
the  plat  as  lying  north  and  east  of  the  south  fork  of  the 
Oconee  river,  now  called  Appalachie,  including  all  Ike 
wattra  of  the  tame. 

2.  That  a  large  part  of  the  land  embraced  in  the  said 
grant  lies  north  and  east  of  the  south  fork  of  the  Oconee 
river,  now  called  Appalachie,  being  the  branch  designated 
by  the  United  Stales  commissioner,  Hawkins,  as  the  tem- 
porary Indian  boundary  line ;  and  was,  consequently,  at  the 
time  of  the  isEuing  the  said  grant,  within  the  acknowledged 
limits  of  the  state  of  Georgia.  As  to  bo  much  of  the  said 
land,  therefore,  the  grant  is  valid;  and,  since  this  compre- 
hends all  that  was  in  possession  of  the  defendants  at  the 
commencement  of  the  present  action,  the  plaintiff  is  entitled 
to  recover. 

3.  That  neither  the  want  of  the  line  and  station  trees 
required  by  any  law,  nor  the  omission  of  the  surveyor  to 
note  on  his  plat  the  beginning  comer,  nor  any  mistake  io 
his  platting  the  water  courses,  nor  any  fraud,  irregularity, 
negligence,  or  ignorance  of  the  officers  of  government, 
prior  to  the  issuing  of  the  grant  to  Bazil  Jones,  under  which 
the  plaintitf  derives  title,  did,  or  could,  legally,  affect  the 
right  of  the  plaintiff  to  recover;  that  the  existence  of  the 
grant  is,  in  itself,  a  sufficient  ground  to  infer  that  every 
prerequisite  has  been  performed ;  and  that,  as  to  all  irregu- 
larities, omissions,  acts  of  fraud,  negligence,  or  ignorance 
of  the  officers  of  government,  prior  to  the  emanation  of  the 
grant,  the  government  of  Georgia,  and  not  the  plaintiff 
claiming  under  her  grant,  must  bear  the  consequences  re- 
sulting from  them. 

The  case  was  argued  by  Mr  Wilde  and  Mr  Berrien  for 
the  plaintiff,  and  by  Mr  Haynes  for  the  defendant. 

For  the  plaintiff  io  error  it  was  contended, 
That  the  plaintiff  having  made  out  a  regular  title  from 
the  grantor,  and  the  defendant  being  in  possession  of  the  land 
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covered  by  the  title,  the  only  question  was  upon  the  validity 
of  the  grant ;  and  the  decision  of  this  inquiry  will  depend 
upon  which  was  the  temporary  boundary  line  between  the 
state  of  Georgia  and  the  Indian  tribes  in  1787,  the  grant 
having  issued  at  that  period  9 

.A  grant  of  lands,  the  Indian  title  to  which  has  not  been 
extinguished,  is  not  void  for  that  cause  alone,  independent 
of  statutory  regulations.     3  Johns.  365.     6  Cranch,  87. 

This  grant  is  not  avoided  by  any  statute  of  the  state  of 
Georgia,  which  can  legally  operate  upon  it.  Statutes  poa- 
ierior  to  the  emanation  of  this  grant  cannot  affect  it.  If  the 
grant  issued  legally,  it  created  a  vested  right,  which  could 
Dot  be  divested.  This  grant  is  dated  24th  of  May  1787, 
and  these  principles  dispose  of  all  the  acts  of  the  legislature 
posterior  to  that  date.  The  acts  of  1780,  Prince*8  Dig. 
263,  sect.  20,  and  1783,  Prince^  268,  5,  are  all  retrospective 
in  terms. 

Penal  statutes  must  be  construed  strictly ;  and  of  this  kind 
is  the  act  of  1767,  Princess  Dig.  278,  sect.  2,  3 ;  and  it  ap- 
plies to  lands  granted  and  surveyed  at  the  date  of  the  law. 
The  plaintiff's  survey  was  before;  his  grant  was  after  the  date 
of  this  act« 

The  third  article  of  the  treaty  of  August  1787,  between 
the  Creeks  and  the  state  of  Georgia,  Marbury  vs.  Crawford, 
Prince^  605,  provides  that  a  new  line  shall  be  drawn  without 
delay  between  the  present  settlements  in  the  said  state,  and 
the  hunting  grounds  of  the  said  Indians,  to  begin  on  Savan- 
nah river,  where  the  present  line  strikes  it,  thence  up  the 
said  river  to  a  place  on  the  most  northern  branch  of  the 
same,  commonly  called  Keowee,  where  a  north-east  line 
to  be  drawn  from  the  top  of  the  Oconee  mountain  shall  in- 
tersect; thence  along  the  said  line  in  a  south  west  direction 
to  the  said  mountain  ;  thence  in  the  same  direction  to  Ta- 
galo  river,  thence  to  the  top  of  the  Currohee  mountain, 
thence  to  the  head  of  the  moat  southern  branch  of  the  Oconee 
river  ^  including  all  the  waters  of  the  same;  thence  down  the 
said  river  to  the  old  line. 

The  same  boundary  is  recognized  in  the  Uth  article  of  the 
Gulphinton  treaty,  C.  ^  M.  Digest^  508.   The  treaty  of  1 186, 
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with  the  Creeks,  declares  thai,  "  the  present  temporary  lines 
reserved  to  the  Indians  for  their  hunting  grounds  shall  be 
agreeable  to  the  treaties  of  AuguEta  and  Gulphinton ;"  and 
it  provides  that  the  lines  shall  be  marked  as  soon  as  the  In- 
dians can  attend  to  see  it  done.     C.  ^  M.  Dig.  619. 

The  land  act  of  1764,  sect.  1,  defines  the  lines  of  the  In- 
dian hunting  ground  in  the  terms  of  the  treaty,  and  lays  off 
two  new  counties,  Franklin  and  fVcuhiitgton,  C.  ^  M.  Dig. 
330;  and  the  10th  section  of  the  act  of  1785,  C.SfM.  Dig. 
3S6,  shows  the  construction  which  the  legislature  put  on 
the  treaty. 

The  adoption  of  a  waving  boundary  line,  "including  all 
the  waters,"  is  in  conformity  with  the  example  and  prac- 
tice of  the  United  States  in  her  numerous  Indian  treaties. 

The  counsel  referred  to  4  art.  Treaty  with  the  Chero- 
keeBinl785.  Treaty  with  the  same  in  1791,  1807.  1  art.  in 
the  treaty  with  the  Peoria  tribe  in  1819,  with  the  Choctaws 
in  180&,  with  the  Chickasaws  in  1766,  and  other  treaties. 

All  the  land  covered  by  the  plaintiff's  grant  was,  at  the 
time  of  the  execution  of  the  survey,  and  the  emanation  of  the 
grant,  within  the  limits  of  the  state  of  Georgia,  and  within 
the  body  of  the  county  of  Franklin ;  and  if  th^  same  was 
subsequently  rctroceded  to  the  Indians,  such  retrocesnon 
would  not  divest  the  vested  rights  of  the  grantee.  Its  utmost 
effect  would  be  to  subject  the  title  in  fee  to  the  Indian  title 
of  occupancy,  and  the  former  would  cease  to  be  incumbered 
whenever  the  latter  should  be  rentoved. 

If  further  proof  were  necessary  to  show  that  the  lands  on 
the  waters  of  the  south  fork  of  the  Oconee  left  out  by  the 
line  of  1 798,  were  within  the  limits  of  the  state  of  Georgia, 
and  had  been  ceded  by  the  Indians  and  granted  by  the  state; 
that  proof  is  supplied  by  an  express  recognition  of  the  fact 
by  the  joint  act  of  Georgia  and  the  United  States.  Articles 
of  agreement  or  cession  in  1803.  4  article,  Prince's  M.  537. 

As  to  the  proposition,  that  part  of  the  land  in  the  grant 
IB  within  the  Indian  boundary  and  void,  and  that  conse- 
quently the  whole  grant  is  void :  the  decision  of  this  Court  in 
Oanforth  us.   Wear,  9   fVheatoH,  673,  establishes  a  con- 
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trary  doctrine,  and  is  conclusive  in  favour  of  the  plaintiff 
in  error  on  this  point. 

For  the  defendants  in  error,  Mr  Haynes  maintained : 

1.  That  the  grant  to  Bazil  Jones  was  void,  and  that  no 
title  under  it  could  be  valid;  the  survey  and  grant  lying 
beyond  the  temporary  boundary  line  of  the  state  of  Georgia ; 
and  that  all  surveys  and  grants  located  on  the  Indian  hunt- 
ing ground,  beyond  the  then  temporary  boundary  line  of  the 
state,  were  prohibited  by  the  statute  laws  of  Georgia,  and 
declared  to  be  null  and  void,  and  inhibited  from  going  to 
the  jury  as  evidence. 

2.  That  the  warrant,  survey  and  grant  purported  to  be 
for  land  stated  to  be  in  the  county  of  Franklin,  and  the 
land  embraced  in  the  survey  extended  across  the  western 
line  of  the  county  of  Franklin;  and  all  surveys  and  grants, 
not  lying  in  same  county,  not  laid  out,  are  by  law  declared 
to  be  null  and  void. 

3.  That  if  the  expression,  "  waters  of  the  south  fork  of  the 
Oconee  river,"  contained  in  the  plat,  mean  the  south  fork  of 
the  Oconee  itself,  or  the  Appalachie  river,  the  grant  is  void 
on  its  face;  as  the  survey  and  grant  are  in  direct  violation  of 
the  statutes  of  the  state. 

4.  That  waters  of  the  south  fork  of  the  Oconee  river  "  do 
not  mean  the  south  fork  of  the  Oconee  itself,  or  Appalachie, 
but  only  tributary  streams  of  that  river;  and  that  the  survey 
and  grant  are  void,  for  the  suppression  of  the  fact  that  one 
of  the  streams  marked  in  the  plat,  was  the  south  fork  of  the 
Oconee  or  Appalachie,  and  for  the  suggestion  of  the  false- 
hood that  the  land  lay  within  the  county  of  Franklin  when 
in  truth  a  great  part  of  it  lay  without  that  county.  By  this 
suppression  of  truth,  and  suggestion  of  falsehood,  the  state 
was  deceived  ;  and  by  the  fraudulent  deception  practised  by 
the  grantee,  the  survey  and  grant  are  void  in  law ;  and  par- 
ticularly so  in  this  case,  as  the  grantee,  Bazil  Jones,  was  the 
surveyor  who  committed  the  fraud  on  the  state  for  his  own 
benefit. 

In  support  of  the  first  point,  the  treaties  with  the  Indians, 
and  the  construction  given  to  them  by  the  legislature  of 
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Georgia,  wererelied  upon.  The  treaty  of  Augusta  in  1763, 
Marbury  fy  Craw/ord'$  Digest,  604,  605,  calls  for  "  the  most 
southern  branch  of  the  Oconee  river ;"  and  the  act  of  the  le- 
gislature of  Georgia,  in  defining  the  line  of  the  state,  adopts 
the  saihe  language.    Prince's  Dig.  370. 

An  enlarged  construction  of  (he  treaty  was  attempted,  but 
this  was  not  authorised  by  the  legislature,  when  defining  (he 
boundaries  of  the  county  of  Franklin;  the  act  declaring  the 
boundaries  to  be  "  the  most  southern  stream  of  the  Oconee 
river." 

.  This  definition  of  boundary  is  referred  to  in  subsequent 
treaties,  and  the  term^  of  description  in  those  treaties  are 
retained.     M.  ^  C.  Dig.  607. 

Georgia  has  always,  both  in  her  treaties  with  the  Indians 
and  in  her  legislative  enactments,  respected  this  boundary 
line ;  as  well  from  a  sense  of  justice  to  the  Indians,  as  from 
a  regard  for  her  own  dignity;  and  she  has  never  admitted 
that  the  temporary  boundary  extended  west  of  "the  south 
fork  of  the  Oconee." 

A  particular  examination  of  the  treaties  with  the  Indians 
will  show  conclusively,  that  "  the  south  fork  of  the  Oconee," 
mentioned  in  the  treaties  of  ]7d3,  is  Appalachie  river,  as 
known  in  the  laws,  and  to  the  citizens  of  Georgia.  M.  fy  C. 
619.  ffaiWrw'*  ZKg.  364.  Prince's  TXg.  263. 268. 275. 278. 
304.  Wathina,  363.  551.  These  treaties  and  statutes  of 
the  state,  show  beyond  controversy,  that  the  grants  within 
the  boundary  of  the  Indian  lands  were  void. 

Upon  the  second  point  it  was  urged,  that  the  act  of  1784, 
passed  soon  after  the  treaty  of  1783,  made  at  Augusta, 
made  the  grants  beyond  the  line  of  Franklin  county,  estab- 
lished by  that  law,  absolutely  void.     Prince's  Dig.  270. 

The  warrant  calls  for  land  in  the  county  of  Franklin,  and 
the  survey  says  the  land  does  lie  there ;  and  the  grant  is  is- 
sued accordingly.  Taking  the  Appalachie  as  the  western 
boundary  of  the  county,  the  land  does  not  lie  withio  the 
county.  The  surveyor  who  staled  the  foct  to  be  otherwise, 
committed  a  deception  on  the  slate. 

By  the  laws  of  Georgia,  a  grant  of  land  not  in  the  conn- 
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ties  laid  oat  by  the  state  is  void.  Such  grants  are  to  be  de- 
clared null  and  void.     Prince,  263.  271.  276.  27S. 

The  third  proposition  of  the  defendant  in  error  was  con- 
sidered as  established  by  the  treaties  and  statutes  referred 
to;  and  in  maintaining  the  fourth,  it  was  urged  by  the  coun- 
sel, that  the  representation  of  Bazil  Jones,  in  returning  the 
survey,  was  an  intended  deception  oa  the  state,  and  no  title 
to  the  land  could  be  derived  through  the  same.  Cited  7 
Bac.  Ah.  64.  4.  4  Com.  Dig.  307,  308.  2  Coke's  Rep.  33. 
2  Wilaon'e  Rep.  347.  10  Johns.  23.  9  Cranch,  99.  101. 
10  Johns.  23.     5  Wheaion,  293.     1  Wheaton,  i  15.  155. 

In  answer  to  the  claim  of  the  plaintiff  in  error,  that  the 
grant  was  good  for  that  part  of  the  land  which  was  admitted 
to  lie  within  the  county  of  Franklin,  although  it  might  be 
void  as  to  the  part  beyond  the  same ;  the  counsel  for  the  de- 
fendants contended,  that  the  law  is  fully  settled,  that  an  in- 
strument void  in  part  is  void  altogether.  Cited  1  Plowd. 
54.  3  Taunionj  226.  Cro.  James,  34.  3  Coke's  Rep.  77. 
14  Johns.  454. 458.  4  Com.  Dig.  307.  1  Co.  Rep.  26.  1 1 
Co.  Rep.  89.    9  Wheaton,  673. 

The  attempt  to  obtain  relief  from  the  weight  of  these  au- 
thorities, by  urging,  that  while  acts  prohibited  by  statute  vi- 
tiate all  proceedings  connected  with  them,  the  same  princi- 
ple does  not  extend  to  an  act  contrary  to  the  common  law, 
is  opposed  by  authorities ;  and  if  this  were  not  so,  the 
grant  to  Bazil  Jones  is  prohibited  by  express  statute.  Act 
of  1778.     JK.^C.  401. 

These  acts  were  not  ex  post  facto,  upon  the  authority  of 
Calder  vs.  Bull,  3  DaU.  386. 

When  an  act  is  declared  void,  either  by  statute  or  com- 
mon law,  it  is  considered  not  to  have  had  any  legal  exist- 
ence; nor  can  it  be  set  up  and  made  valid  in  the  hands  of 
any  third  person.    2  Bl.  Com.  63.     Douglass,  736. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court 
of  the  United  States  for  the  sixth  circuit  and  district  of 
Greorgia,  in  a  case  in  which  the  plaintiff  in  error  was  plain- 
Vol.  II.— 2  D 
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tiff  in  ejectment.  The  plaintiff  derived  title  from  a  grant 
dated  in  May  1787,  which  was  issued  by  the  governor  of 
Georgia  to  Bazil  Jones.  At  the  trial,  the  counsel  for  the 
plaintiff  moved  the  court  to  instruct  the  jury  on  several 
points,  on  all  which  the  judges  were  divided ;  and  therefore 
the  instructions  were  refused,  to  which  refusal  eiceplions 
were  taken.  The  verdict  and  judgment  were  rendered  in 
fiiTODr  of  the  defendants ;  and  the  plaintiff  has  sued  out  this 
writ  of  error,  by  which  the  record  is  removed  into  this  Court. 
The  opinions  refused  by  the  court,  and  the  ezeeptions  taken 
by  counsel,  will  be  severally  considered. 

The  first  is  in  theae  words. 

The  plaintiff  moreover  gave  evidence  conducing  to  prove, 
that  the  south  fork  of  the  Oconee  river,  known  as  the  Ap- 
palachie,  run§  through  the  land  described  by  the  grant  and 
plat  aforesaid,  under  which  the  plaintiff  derives  title;  and 
that  all  the  lands  within  the  said  grant,  which  are  in  posses- 
sion of  the  defendants  in  this  action,  are  on  the  north  and 
east  side  of  the  said  south  fork  of  the  Oconee  river,  and 
within  the  territorial  limits  of  the  state  of  Georgia,  as  de- 
fined by  Hawkins's  line,  which  said  line  was  run  by  Benjamin 
Hawkins,  under  the  authority  of  the  United  States,  to  define 
the  temporary  boundary  line  between  the  state  of  Georgia 
and  the  Creeli  Indians;  and  that  all  the  lands  included  within 
the  aforesaid  grant  are  situated  on  the  waters  of  the  said 
south  fork  of  the  Oconee  river.  And  thereupon,  the  counsel 
for  the  said  plaintiff  moved  the  court  to  instruct  the  jury, 
that  the  grant  from  the  slate  of  Georgia  to  Bazil  Jones,  under 
which  the  plaintiff  derives  title  to  7160  acres  of  land  in 
Franklin  county,  in  said  state,  was  a  legal  and  valid  grant; 
which  instruction  the  court,  being  divided  in  opinion,  re- 
fused to  give. 

This  prayer  is  expressed  in  such  terms  that  the  court 
could  not  with  propriety  have  granted  it  without  explanation ; 
whatever  opinion  on  the  law  of  the  case  might  have  been 
entertained.  Without  stating  a  single  fact,  or  placing  the 
prayer  on  the  belief  of  the  jury  that  the  evidence  proved  any 
fact,  the  court  is  asked  to  say  positively,  that  the  grant  to 
Bazil  Jones  is  legal  and  valid.     Undoubtedly  the  presum|>- 
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tioD  is  in  favour  of  the  validity  of  every  grant  issued  in  the 
forms  prescribed  by  law;  and  it  is  incumbent  on  him  who 
controverts  it,  to  support  his  objections.  The  whole  bur- 
then of  proof  lies  on  him;  but  if  his  objections  depend  on 
facts,  those  facts  must  be  submitted  to  a  jury.  If  opposing 
testimony  be  produced,  that  testimony  also  must  be  laid  be- 
fore the  jury ;  and  the  court  may  declare  the  law  on  the  fact, 
but  cannot  declare  it  on  the  testimony.  In  this  case,  the 
prayer  states  that  the  plaintiff  offered  testimony  conducing 
to  prove  certain  facts  which  were  deemed  essential  to  the 
validity  of  the  grant,  and  asked  the  court  to  say,  not  that  if 
the  testimony  was  believed,  or  if  those  facts  were  proved, 
the  grant  was  valid,  but  positively  that  the  grant  was  valid. 
The  court  did  not  err  in  refusing  to  give  this  instruction.  • 

The  second  exception  states  that  the  counsel  for  the 
plaintiff  also  moved  the  court  to  instruct  the  jury,  that,  upon 
the  aforesaid  evidence,  taking  the  same  as  true,  the  said  tract 
of  land,  so  granted  to  Bazil  Jones,  was,  at  the  time  of  the 
survey  and  grant  thereof,  within  the  territorial  limits  of  the 
state  of  Georgia  as  ascertained  by  laws  and  treaties,  within 
the  limits  of  Franklin  county  as  by  law  defined,  and  not 
within  the  Indian  boundary  line;  which  instruction,  the 
court,  being  divided  in  opinion,  refused  to  give. 

This  prayer  is  made  on  the  admission  of  the  testimony 
stated  in  the  first,  and  on  its  sufiliciency  to  prove  that  the 
tract  of  land  granted  to  Bazil  Jones  was  situated  on  the 
waters  of  the  south  fork  of  the  Oconee  river;  and  that  the 
land  in  controversy  lay  on  the  north  and  east  side  of  that 
fork,  and  within  the  territorial  limits  of  the  state  of  Georgia, 
as  defined  by  the  line  run  by  Benjamin  Hawkins,  under  the 
authority  of  the  United  States,  to  define  the  temporary  boun- 
dary line  between  the  state  of  Georgia  and  the  Creek  In- 
dians. 

From  these  facts  the  court  is  asked  to  draw  the  conclusion 
that  the  tract  of  land  was,  at  the  time  of  the  survey  and 
grant  thereof,  within  the  territorial  limits  of  the  state  of 
Georgia,  and  within  the  limits  of  Franklin  county,  as  by  law 
defined ;  and  not  within  the  Indian  boundary  line. 

This  prayer  requires  the  court  to  say  what  was  the  boun- 
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dary  between  that  part  of  the  state  of  Georgia,  to  which  its 
jurisdiction  was  extended,  and  the  Indians ;  and  also  what 
were  the  limits  of  Franklin  county.  As  it  requires  an  in- 
struclion  respecting  the  whole  tract,  the  court  was  bound  to 
inquire  whether  the  whole  tract  was  within  those  limits. 
To  ascertain  these  boundaries,  the  laws  of  Georgia,  and  the 
treaties  of  that  state  with  the  Creek  and  Cherokee  Indians, 
must  be  examined. 

On  the  Slst  day  of  May,  in  the  year  1783,  a  treaty  was 
made  at  Augusta,  between  the  state  of  Georgia  and  4he 
Cherokee  Indians,  describing  the  line  which  should  there- 
after separate  the  settlements  of  the  whites  from  the  hunting 
grounds  of  the  Indians.  This  line  commences  on  the  Sa- 
vannah river,  and  is  of  no  importance  in  this  case  until  it 
reaches  the  top  of  the  Currohee  mountain.  It  is  to  proceed 
"  thence  to  the  head  or  source  of  the  most  southern  branch 
of  the  Oconee  river,  including  all  the  waters  of  the  same, 
and  thence  down  the  middle  of  the  said  branch  to  the  Creek 
line." 

On  the  first  day  of  November  in  the  same  year,  the  state 
of  Georgia  formed  a  treaty  with  the  Creek  Indians,  for  the 
purpose  of  drawing  the  line  between  the  settlements  of  the 
whites  and  the  hunting  grounds  of  the  Indians.  This  line 
also  commences  on  the  Savannah  river,  and  runs  as  described 
in  the  treaty  to  the  top  of  the  Currohee  mountain.  It  proceeds 
"  thence  lo  the  head  or  source  of  the  most  southern  branch 
of  the  Oconee  river,  including  all  the  waters  of  the  same, 
thence  down  the  said  river  to  the  old  line." 

A  subsequent  treaty  was  held  with  the  Creeks  on  the  12th 
of  November  1785,  at  Galphinton.  The  4th  article  of  this 
treaty  declares,  that  "  the  present  temporary  line  reserved  to 
the  Indians  for  their  hunting  ground,  shall  be  agreeable  to 
the  treaty  held  at  Augusta  in  the  year  1783. 

On  the  28th  of  November  1788,  the  commissioners  of  the 
United  States,  held  a  treaty  with  the  Cherokees  at  Hopewell ; 
in  which  it  was  agreed  that  the  boundary  line  should  run 
from  the  top  of  the  Currohee  mountain  "  to  the  bead  of  the 
south  fork  of  Oconee  river." 

The  treaty  at  Shoulder-bone,  concluded  in  the  year  1786, 
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confirmed  the  line  as  established  in  the  treaties  of  Augusta 
and  of  Galphinton.  All  the  treaties  between  Georgia  and 
the  Indians,  stipulate  that  the  lines  shall  be  marked  as  soon 
as  possible  ;  but  it  does  not  appear  that  they  were  ever 
marked.  A  treaty  was  afterwards  entered  into  at  New  York, 
between  the  United  States  and  Creek  Indians,  on  the  7th 
day  of  August  in  the  year  1790,  which  fixes  the  boundary 
line  from  the  top  of  the  Currohee  mountain,  '*  to  the  head 
or  source  of  the  main  south  branch  of  the  Oconee  river«  called 
the  Appalachie,  thence  down  the  middle  of  the  said  south 
branch  to  its  confluence  with  the  Oakmulgee." 

In  pursuance  of  this  treaty  the  line  from  the  Currohee 
mountain  to  the  head  or  source  of  the  main  south  branch  of 
the  river  Oconee,  was  run  by  Benjamin  Hawkins. 

Some  ambiguity  undoubtedly  exists  in  the  treaty  made 
with  the  Creeks  at  Augusta,  which,  in  a  contest  between 
Georgia  and  the  Creeks,  might  claim  a  construction  favour- 
able to  the  pretension  of  the  less  powerful  and  less  intelli- 
gent or  skilful  party  to  the  compact.  But  in  a  controversy 
in  which  both  parties  claim  title  under  the  state  of  Georgia, 
it  would  seem  reasonable  to  give  the  article  that  construc- 
tion which  Georgia  herself  has  put  upon  it,  provided  it  be 
reconcileable  to  the  words.  The  line  is  to  run  *'  to  the  source 
of  the  most  southern  branch  of  the  Oconee  river,  including 
all  the  waters  of  the  same."  The  source  of  the  most  south- 
ern branch  is  the  source  of  the  main  stream  of  that  branch. 
It  is  a  point  to  which  the  line  is  to  be  run  from  the  top  of 
the  Currohee  mountain.  This  line,  if  the  treaty  gave  no  di- 
rections respecting  its  course,  would  be  a  straight  line. 
But  the  treaty  directs  it  to  be  so  run  as  "  to  include  all  the 
waters  of  the  same ;"  that  is,  "  all  the  waters"  of  the  most 
southern  branch.  The  line  must  therefore  be  drawn  from 
the  one  given  point  to  the  other,  in  such  direction  as  to  in- 
clude all  the  waters  of  the  most  southern  branch  of  the 
Oconee.  It  must  therefore,  instead  of  being  straight,  pass 
round  the  sources  of  all  those  streams  which  empty  into  the 
south  fork  on  its  northern  side,  and  are  between  the  points 
of  commencement  and  of  termination.  But  it  is  obvious 
that  no  line  from  the  top  of  the  Currohee  mountain  to  the 
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source  of  the  most  southern  branch  of  the  Oconee  river,  can 
include  the  waters  which  empty  into  it  on  the  southern  side. 

To  obviate  this  difficulty,  the  defendants  insist  that  the 
line  shall  pass  round  the  main  branch  of  the  south  fork  of  the 
Oconee  to  the  source  of  the  lowest  stream  which  empties 
into  it  on  the  south  side,  and  proceed  down  that  stream. 

This  line  would  include  all  the  waters  of  the  south  fork, 
but  is  attended  with  other  difficulties  of  no  inconsiderable 
magnitude.  The  words  of  the  treaty  seem  to  require  that 
the  line  should  stop  at  the  source  of  the  main  stream,  not  at 
the  source  of  an  inconsiderable  rivulet.  From  this  source 
the  line  is  to  proceed  down  the  river.  It  is  reasonable 
to  suppose  that  it  proceeds  down  the  river  from  the  source 
of  the  river,  not  from  the  source  of  a  small  branch.  It  is  to 
include  all  the  waters,  that  is  all  the  tributary  streams  of 
that  at  whose  source  it  stops.  But  this  construction  requires 
it  to  stop  at  the  source  of  a  stream,  which  is  itself  tributary 
to  the  very  river  which  is  spoken  oris  one  of  its  waters. 

If  this  construction  be  admitted,  and  the  source  of  the 
lowest  stream  on  the  south  side  be  substituted  for  the  source 
of  the  main  stream,  still  the  line  must  run  down  that  lowest 
water  course  to  the  south  fork,  and  down  the  south  fork  to 
the  old  line.  The  case  does  not  inform  us,  that  even  this 
line  would  include  the  whole  tract  granted  to  Bazil  Jones. 
That  tract  is  stated  to  lie  on  the  waters  of  the  south  fork, 
but  not  on  the  Georgia  side  of  the  most  extreme  of  those 
waters.  So  much  of  it  as  may  be  situated  on  the  Indian 
side  of  that  water  course,  would  be  within  the  Indian  hunt- 
ing grounds. 

The  treaty  made  with  the  Cherokees  at  Augusta  on  the 
1st  day  of  June  1783,  is  apparently  intended  to  establish  the 
same  line  which  was  afterwards  adopted  in  the  treaty  with 
the  Creeks.  The  only  variance  in  the  language  is  that  in 
the  treaty  with  the  Cherokees,  the  line  from  the  source  of 
the  southern  branch  of  the  Oconee  river,  is  to  run  "  down 
the  middle  of  the  said  branch  ;*'  in  the  treaty  with  the 
Creeks,  it  is  to  run  ''  down  the  river."  It  is  not  probable 
that  different  lines  could  have  been  intended. 

If  the  state  of  Georgia  has  construed  this  treaty  by  any 
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subsequent  acts  manifesting  her  understanding  of  it,  we 
should  not  hesitate  to  adopt  that  construction  in  this  case. 
But  the  bill  of  exceptions  contains  no  fact,  showing  that 
Georgia  has  adopted  a  construction  of  her  treaties  with  the 
Indians,  which  would  establish  the  boundary  claimed  by 
the  plaintiff.  On  the  contrary,  in  February  1787,  an  act 
was  passed  "  for  the  appointment  of  commissioners  to  run 
the  line  designating  the  Indian  hunting  grounds.''  This 
act  directs  the  commissioners  to  proceed  in  conjunction 
with  those  to  be  appointed  by  the  Creek  nation,  to  trace 
and  mark  ^'the  temporary  boundary  line,  as  heretofore 
established ;  that  is  to  say,  from  the  Currohee  mountain, 
in  the  direction  of  the  present  temporary  line  from  Zu- 
galo  river,  till  the  same  shall  strike  the  head  or  source  of 
the  main  direct  stream  of  the  south  branch  of  Oconee  river, 
called  also  Appalachie,  by  which  is  to  be  understood  the 
main  fork  of  Oconee  river,  next  above  Little  river." 

This  act  seems  to  reject  all  claim,  on  the  part  of  Georgia, 
to  lands  lying  south  of  the  main  stream  of  the  south  branch 
of  Oconee,  and  to  adopt  the  construction  of  the  treaties  at 
Augusta,  which  appears  to  have  been  adopted  by  the  com- 
missioners of  the  United  States,  at  the  treaty  at  Hopewell, 
in  1785. 

The  prayer  we  are  considering,  also  requested  the  court 
to  instruct  the  jury  that  the  tract  of  land  granted  to  Bazil 
Jones  was  within  the  limits  of  Franklin  county  as  by  law  de- 
fined. 

In  February  1784,  the  legislature  passed  an  act  for  laying 
off  two  more  counties  to  the  westward.  One  of  these  was 
the  county  of  Franklin. 

The  first  section  declares,  "  that  the  present  temporary 
line,  circumscribing  the  Indian  hunting  ground,  shall  be 
marked  by  a  line  drawn  from  that  part  of  the  north  branch 
of  Savannah  river,  known  by  the  name  of  the  Owee,  which 
shall  be  intersected  by  a  line  north  east  from  the  Oconee 
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mountains ;  thence  in  the  same  direction  to  Zugalo  river; 
from  thence  in  a  direct  line  to  the  top  of  Currohee  moun- 
tain ;  thence  to  the  head  or  source  of  the  most  southern 
stream  of  the  Oconee  river,  including  all  the  waters  of  the 
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tame ;  thence  down  the  said  river  to  the  old  line,  tbence 
along  the  old  line." 

The  only  difTerencc  between  thia  legislative  description 
of  the  line,  circumscribing  the  Indian  hunting  ground, 
and  that  io  the  treaty,  ia  in  the  substitution  of  the  word 
X  stream,"  for  the  word  "  branch."  In  the  treaty,  "  the 
branch,"  end  in  the  law, "  the  stream,"  appear  to  be  consider- 
ed as  "  the  river."  The  line  is  to  run  from  its  source  "down 
the  said  river."  This  language  would  seem  to  indicate, 
that  a  coDsiderable,  or  main  branch,  or  stream ;  one  which 
had  acquired  the  name  of  river;  not  a  small  rivulet,  was  in 
the  mind  of  the  legislature.  The  line  which  runs  to  it  from 
the  top  of  the  Currohee  mountain  is  subject  to  all  the  uncer- 
tainty which  attends  the  same  line,  as  described  in  the  treaty 
of  Augusta. 

The  2d  section  of  the  act  proceeds  to  define  the  exterior 
lines  of  the  county  of  Franklin.  They  run  from  the  Savan- 
nah river  to  the  south  branch  ofthe  Oconee  river ;  thence,  up 
the  said  river,  to  the  head  or  source  of  the  most  southern 
stream  thereof;  thence  along  the  temporary  line,  separating 
the  Indian  hunting  ground,  to  the  northern  branch  of  the 
Savannah,  dec. 

The  southern  boundary  of  Franklin  county,  from  the  place 
where  the  line  from  the  Savannah  strikes  the  most  southern 
branch  of  the  Oconee  river,  is  up  that  river  to  the  head  or 
source  of  the  most  southern  stream  thereof.  You  find  the 
head  or  source  of  this  most  southern  stream,  by  proceeding 
up  the  river. 

It  may  well  be  doubted  whether  this  description  will  ad- 
mit of  leaving  the  river  for  any  of  its  small  rivulets.  The 
words,  the  most  southern  stream  ofthe  south  branch  ofthe 
Oconee,  whose  source  is  to  be  found  by  proceeding  up  the 
river,  may  be  satisfied,  either  by  pursuing  the  most  southern 
stream  which  has  acquired  the  name  of  river,  or  the  most 
southern  stream  which  empties  into  the  river.  It  can  scarcely 
be  imagined  that  Georgia  has  not  settled  practically  the 
limits  of  Franklin  county ;  and  any  such  settlement  ought  to 
have  been  conclusive  with  the  circuit  court.  But  no  such 
settlement  is  stated  in  the  record,  and  the  court  is  required 
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to  say,  in  what  manner  its  boundary  lines  are  to  be  drawn, 
in  pursuance  of  the  act  of  assembly  by  which  it  was  consti- 
tuted. The  court  is  relieved  from  the  difficulty  by  the  same 
circumstance  which  made  it  unnecessary  to  determine  the 
line  which  circumscribed  the  Indian  hunting  grounds.  The 
statement  of  fact  on  which  the  opinion  of  the  court  is  asked, 
does  not  affirm  that  the  land  lies  on  the  northern,  or  Georgia 
side  of  the  most  southern  stream,  but  that  it  lies  on  the  wa- 
ters of  the  south  branch  of  the  Oconee  river.  For  this  rea- 
son this  instruction  ought  not  to  have  been  given  as  asked. 

The  third  exception  states,  that  the  said  counsel  for  the 
plaintiff  also  moved  the  court  to  instruct  the  jury,  that  the 
said  grant  to  Bazil  Jones,  under  which  plaintiff  derived  title, 
was  a  legal  and  valid  grant,  for  all  the  lands  exhibited  on 
the  plat  as  lying  north  and  cast  of  the  south  fork  of  the 
Oconee  river,  now  called  Appalachie,  including  all  the 
waters  of  the  same;  which  instruction,  the  court,  being  di- 
vided in  opinion,  refused  to  give. 

The  court  understands  the  words,  ^*  including  all  the 
waters  of  the  same,"  to  mean  waters  north  and  east  of  the 
south  fork  of  the  Oconee  river.  This  application,  like  the 
second,  is  supposed  to  be  made  on  the  assumption  that  the 
facts  stated  in  the  first  are  true.  If  they  are,  then  all  the 
land  contained  in  the  patent,  lying  north  and  east  of  the 
south  branch  of  Oconee,  is  on  the  Georgia  side  of  the  line 
circumscribing  the  Indian  hunting  ground,  and  within  the 
county  of  Franklin,  as  described  by  law.  The  application 
supposed  to  be  made  to  the  court,  is  to  instruct  the  jury 
that  the  grant  is  good  for  so  much  land  as  lies  within  the 
county  of  Franklin,  although  part  of  the  tract  may  be  with- 
out that  county  and  within  the  Indian  boundary.  The 
counsel  for  the  defendants  insist  that,  under  the  laws  of 
Georgia,  the  whole  patent  is  void,  if  any  part  of  the  land  it 
purports  to  grant  be  within  the  Indian  boundary.  The 
counsel  for  the  plaintiff  contend  that  the  laws,  so  far  as 
they  have  declared  patents  to  be  void,  are  entirely  retro- 
spective ;  and  that  prospectively,  they  only  inflict  penalties 
on  persons  who  shall  make  surveys  in  contravention  of  the 
statute. 

Vol.  II.— 2  E 
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In  Janaary  1780,  an  act  was  passed  "  for  the  more  Bpeedy 
and  effectual  settling  of  this  state."  The  iOth  section 
enacts,  "  thai  no  warrant,  survey  or  plat,  made  or  laid  out 
in  the  lands  yet  within  the  lines  of  the  Indians,  shell  be  held 
valid,  and  the  same  is  hereby  declared  null  and  void  to  all 
intents  and  purposes  whatever;  nor  shall  any  grant  which 
nay  hereafter  be  surreptitiously  obtained,  be  deemed  legal 
or  of  any  effect." 

We  do  not  think  the  language  of  this  section  entirely  re- 
trospective. The  words  "  made  or  laid  out,"  may  apply  to 
the  future  as  well  as  the  past,  and  comprehend  warrants  and 
surveys  which  shall  be,  as  well  as  those  which  have  been, 
made  or  laid  out  in  the  lands  yet  within  the  lines  of  the 
Indians. 

In  February  1783,  Georgia  passed  an  act  for  opening  her 
land  office.  The  1 J  th  section  of  this  act  is  retrospective  so 
for  as  it  annuls  surveys  and  grants.  Its  prospective  provi- 
aions  only  inflict  penalties  on  the  persons  who  shall  make 
surveys  or  attempt  to  obtain  a  grant.  But  the  13th  section, 
after  describing  the  limits  of  the  state,  provides,  "  that  no- 
thing herein  before  contained  shall  extend,  or  be  construed 
to  extend,  to  authorize  or  empower  any  surveyor,  or  other 
person  or  persons  whatsoever,  to  survey,  run,  or  make  lines 
upon  the  lands,  before  described  as  being  allowed  to  the 
Indians  for  hunting  ground,  or  any  part  or  parcel  thereof, 
before  or  until  permission  for  that  purpose  shall  be  granted 
by  the  legislature  and  made  known  by  proclamation." 

In  consequence  of  this  proviso,  the  land  office  could 
not  be  considered  as  opened  for  lands  within  the  Indian 
boundary. 

The  5th  section  of  the  act  of  1 785,  which  has  been  relied 
on,  is  retrospective. 

The  act  of  February  1787,  for  the  appointment  of  com- 
missioners to  run  the  line  designating  the  Indian  hunting 
ground,  inflicts  additional  penalties  on  those  who  shall 
thereafter  survey  or  cause  to  be  surveyed,  or  obtain  grants 
for  any  lands  beyond  the  temporary  line  designating  the 
Indian  hunting  ground.  The  3d  section  is  in  these  words, 
"  whereas,  notwithstanding  the  most  positive  laws  to  the 
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contrary,  many  persons,  from  design  or  accident,  have  run 
large  quantities  of  land  and  obtained  grants  for  the  same, 
southward  of  the  present  temporary  line  between  the  good 
citizens  of  this  state  and  the  Indians,  and  expect  to  hold 
the  same  when  a  cession  of  said  land  can  be  obtained.  Be 
it  therefore  enacted,  that  the  surveys  or  grants  for  such 
land  be  considered,  and  they  are  hereby  declared  to  be  null 
and  void,  and  of  no  effect  whatever." 

This  enactment  is  undoubtedly  retrospective.  It  mani- 
fests, however,  unequivocally  the  opinion  of  the  legislature, 
that  all  the  surveys  and  grants  which  are  declared  void,  had 
been  made  and  issued  contrary  to  the  most  positive  laws. 
However  these  laws  may  be  construed,  it  is,  we  think,  ob- 
vious, that  the  office  was  not  opened  for  lands  situated 
within  the  Indian  hunting  grounds,  and  that  grants  for  them 
were  not  authorized. 

But  is  the  whole  grant  a  nullity  because  it  contains  some 
land  not  grantable  9 

In  the  nature  of  the  thing,  we  perceive  no  reason  why  the 
grant  should  not  be  good  for  land  which  it  might  lawfully 
pass,  and  void  as  to  that  part  of  the  tract  for  the  granting 
of  which  the  office  had  not  been  opened.  It  is  every  day's 
practice  to  make  grants  for  lands,  which  have  in  fact  been 
granted  to  others.  It  has  never  been  suggested  that  the 
whole  grant  is  void  because  a  part  of  the  land  was  not 
graiitable. 

The  act  of  February  lb07,  after  stating  "  that  many  per- 
sons had  run  large  quantities  of  land,  and  obtained  grants 
for  the  same  southward  of  the  present  temporary  line  be- 
tweeen  the  good  citizens  of  this  state  and  the  Indians," 
enacts  '<  that  the  surveys  or  grants  for  such  lands. shall  be 
considered  null  and  void ;"  and  the  survey  in  this  case  was 
made  in  September  1786. 

This  enactment  might  with  as  much  propriety  be  con- 
strued to  apply  to  those  surveys  only,  which  were  made 
entirely  within  the  Indian  boundary,  as  to  that  part  of  a  sur- 
vey, which  lies  on  the  Georgia  side  of  that  boundary.  Neither 
construction  would  probably  pursue  the  real  intent  of  the 
legislature.     Georgia  was  willing  to  grant  all  the  lands  as 
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far  as  the  Indian  boundary,  but  unwilling  to  pK§s  that  line. 
The  sole  object  of  the  enactment,  was  to  restrain  her  citi- 
zens from  passing  it,  by  making  void  all  surveys  and  grants 
of  lands  beyond  it.  It  ie  therefore  a  reasonable  construction 
of  the  act,  to  consider  it  as  applying  to  surveys  and  grants, 
so  far  only  as  they  were  contrary  to  law.  There  is  a  plain 
difference  between  a  grant  comprehending  lands  which  may, 
with  landa  which  may  not  be  granted,  and  one  made  on  a 
fraudulent  misrepresentation  or  illegal  consideration  which 
extends  to,  and  vitiates  the  whole  instrument.  Understand- 
ing this  prayer  as  involving  the  validity  of  the  grant,  so  far 
only  as  respects  its  extending  in  part  into  the  Indian  country, 
we  think  it  ought  to  have  been  granted. 

The  4th  prayer,  if  not  a  repetition  of  the  3d,  varies  from 
it  only  by  omitting  tho  words  "  including  all  the  waters  of 
the  same ;"  consequently,  the  opinion  which  has  been  ex- 
pressed on  the  third,  is  applicable  to  this. 

The  principle  that  a  patent  conveying  lands  lying  partly 
within  and  partly  without  the  territory  rettuned  by  the  In- 
dians, was  void  us  to  so  much  as  lay  within  it  and  valid  for 
the  residue,  was  settled  by  this  court  in  the  case  of  Damforth 
va.  Wear(a).  That  decision  was  made  on  a  patent  depend- 
ing on  the  statutes  of  North  Cdrolina,  which  contain  pro- 
hibitions at  least  as  strong  as  those  of  Georgia. 

The  5th  prayer  slates,  that  the  plaintiff  moreover  gave 
evidence  conducing  lu  identify  and  prove  certain  corner 
trees,  station  trees,  and  lines,  of  the  said  tract  of  land,  grant- 
ed to  Bazil  Jones  aforesaid,  before  described,  and  including 
all  the  lands  on  the  north  and  east  side  of  the  south  fork  of 
the  Oconee  river,  in  the  possession  of  the  defendants.  And 
thereupon,  the  counsel  for  the  said  plaintiff  moved  the  court 
to  instruct  the  jury,  that  neither  the  want  of  the  line  and 
station  trees  required  by  any  law,  nor  the  omission  of  the 
surveyor  to  note  on  his  plat  the  beginning  corner,  nor  any 
mistake  in  plaiting  the  water  courses,  nor  any  fraud,  irregu- 
larity, negligence,  cr  ignorance  of  the  officers  of  government, 
prior  to  the  issuing  of  the  grant  to  BaziI  Jones,  under  which 
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the  plaintifT  derives  title,  did,  or  could,  legally  afTect  the 
right  of  the  plaintiff'  to  recover;  that  the  existence  of  the 
grant  is,  in  itself,  a  sufficient  ground  to  infer  that  every  pre- 
requisite has  been  performed ;  and  that  as  to  all  irregulari- 
ties, omissions,  acts  of  fraud,  negligence,  or  ignorance  of 
the  officers  of  government,  prior  to  the  emanation  of  the 
grant,  the  government  of  Georgia,  and  not  the  plaintiff 
claiming  under  her  grant,  must  bear  the  consequences  re- 
sulting from  them;  which  instruction,  the  court,  being  di- 
vided in  opinion,  refused  to  give. 

This  prayer  is,  in  some  of  its  parts,  unexceptionable.  In 
others,  it  is  expressed  in  such  vague  and  general  terms,  as 
to  make  it  unsafe  for  any  court  to  grant  it.  In  the  case  of 
Polk's  lessee  vs.  Wcndle(a),  this  court  decided  that  a  grant 
raises  a  presumption  that  every  prerequisite  has  been  per- 
formed; consequently,  that  no  negligence  or  omission  of  the 
officers  of  government  anterior  to  its  emanation  can  affect 
it.  The  part  of  the  prayer  which  respects  the  defects  sup- 
posed to  be  in  the  plat,  speaks  of  the  want  of  the  line  and 
station  trees  rcquirecf  by  any  law,  without  specifying  the 
laws  alluded  to,  and  the  omission  of  the  surveyor  to  note  on 
his  plat  the  beginning,  and  of  any  mistake  in  platting  the 
water  courses. 

The  act  for  opening  the  land  office  contains  no  particular 
rules  respecting  plats ;  and  the  act  which  requires  surveyors 
to  note  the  beginning  corner  of  their  surveys,  passed  in  De- 
cember 1789,  long  after  the  emanation  of  this  patent.  It 
would  seem  that  the  officer  by  whom  the  patent  was  issued, 
was  the  proper  judge  of  all  things  apparent  on  the  face  of 
the  plat,  and  that  the  patent  itself  presupposes  that  the  plat 
was  sufficient  in  law  as  to  those  recjuisitcs  of  which  he  could 
judge  by  inspection.  This  part  of  the  instruction  might 
have  been  given.  But  it  is  connected  with  a  request  that 
the  court  would  instruct  the  jury  that  no  fraud  on  the  part 
of  the  officers  of  government  could  affect  the  plaintiff's  title. 
It  is  not  easy  to  perceive  the  extent  of  this  instruction;  and 
it  could  not,  we  think,  have  been  safely  given. 

ia\  9  Cranrh,  87      5  Ji'heaton,  293 
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The  6th  evception  states,  Ihat  the  said  plaiotiS*  moreover 
gave  evidence  conducing  to  prove  that  the  title  of  Bozil 
Jones,  the  gnuitee  of  the  said  land,  had  been  regularly  and 
legally  conveyed  to  the  lessor  of  the  plaintiff  in  this  action, 
before  the  commencement  thereof;  and  that  all  the  lands  in 
the  possession  of  the  defendants,  and  of  each  of  them,  st  tlie 
time  of  the  service  of  the  process  in  this  action,  were  within 
tbe  lines  described  by  the  said  grant  to  the  said  Bazil  Jones, 
and  were  on  the  north  and  east  side  of  the  said  south  fork  of 
the  Oconee  river.  And  thereupon,  the  said  counsel  for  the 
plaintiff  moved  the  court  to  instruct  the  jury,  that,  upon  the 
aforesaid  evidence,  if  the  jury  believed  the  same,  the  plain- 
tifTwas,  by  law,  entitled  to  recover  the  premises  in  dispute; 
which  instruction,  the  court,  being  divided  in  opinion,  re- 
fused  to  give. 

This  prayer  states  more  explicitly  the  facts  contained  in 
the  3d  and  4th,  and  is  understood  to  come  completely  within 
the  opinion  of  the  court  on  them. 

It  is  the  opinion  of  this  court  that  the  circuit  court  erred 
in  not  instructing  the  jury  that  the  grant  under  which  the 
plaintiff  made  title  was  valid  as  to  the  lands  in  possession  of 
the  defendants;  and  that  for  refusing  to  give  this  instruction 
the  judgment  of  the  said  circuit  court  ought  to  be  reversed 
and  the  cause  remanded,  that  a  venire  facias  de  novo  may 
be  awarded. 


JANUARY  TERM  1829.  239 


J.  Harpeh,  Plaintiff  in  erorr  vs,  Antuony  Butler,  Defend- 
ant IN  ERROR. 

By  the  law  of  MiisLisippi,  the  aBsignee  of  a  choee  in  action  may  institute  a  suit  in 
his  own  name.  When  therefore  an  executor,  having  proved  the  will  of  his 
testator,  in  Kentuclcy,  had  assigned  a  promissory  note  due  to  the  estate  by  a 
citizen  of  Mississippi ;  the  suit  was  well  brought  by  the  assignee,  without  any 
probate  of  the  will  in  that  state. 

ERROR  to  the  district  court  of  the  United  States  for  the 
district  of  Kentucky. 

The  only  question  submitted  to  the  court  was,  whether 
the  assignee  of  a  chose  in  action,  assigned  by  an  executor 
in  the  state  where  he  had  proved  the  will  and  taken  out 
letters  testamentary,  where  the  debt  was  contracted,  and 
where  the  testator  lived  and  died ;  could  maintain  an  action 
in  another  state,  without  a  new  probate  and  new  letters  tes- 
tamentary taken  out  in  the  state  in  which  the  action  was 
brought. 

The  question  arose  on  the  demurrer  of  the  defendant  to 
the  plaintiff's  replication,  setting  out  the  probate,  letters 
testamentary,  assignment,  &c.  The  district  court  sustained 
the  demurrer  and  decided  against  the  plaintiii^s  right  of 
action. 

The  causes  of  demurrer  shown  by  the  defendant  in  error, 
were: 

1.  That  the  replication  does  not  allege  and  set  forth  that 
the  will  of  the  testator  was  proved,  and  that  letters  testa- 
mentary were  granted  to  the  executor  in  the  state  of  Mis- 
sissippi. 

2.  That  the  replication  does  not  show  that  the  will  of  the 
testator  was  proved,  and  probate  thereof  granted  to  the  ex- 
ecutor or  any  other  person  within  the  jurisdiction  of  the 
court ;  nor  that  it  was  granted  by  a  tribunal  of  competent 
jurisdiction. 

Mr  Jones,  for  the  plaintiff,  contended  that  the  assignment 
being  consummate  in  the  jurisdiction  where  the  executor's 
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aulhorit}'  was  indisputable,  operated  a  complete  transfer  of 
the  chose  in  action  tliere ;  and  carried  with  it  a  right  of 
action  every  where ;  to  which  no  new  probate,  or  letters 
testamentary,  could  have  added  any  validity  whatsoever. 

No  counsel  appeared  for  the  defendant. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  debt  brought  by  (he  plaintiff  in  error, 
in  the  court  of  the  United  States  for  the  district  of  Missis- 
sippi, as  the  assignee  of  Henry  Clay,  executor  of  James 
Morrison  deceased.  The  defendant  pleaded  in  abatement, 
that  the  will  of  James  Morrison  had  not  been  proved  or  re- 
corded in  the  state  of  Mississippi,  nor  had  letters  testamen- 
tary therein  been  granted  to  Henry  Clay  the  executor.  To 
this  plea  there  was  a  replication,  which  set  out  the  probate 
of  the  will  in  the  state  of  Kentucky,  the  letters  testamentary 
to  the  executor,  and  the  assignment,  in  the  state  of  Ken- 
tucky, of  the  note  on  which  the  action  was  brought  to  the 
plaintiff  in  error.  To  this  replication  the  defendant  de- 
murred. The  court  gave  judgment  for  the  defendant,  and 
the  plaintiff  has  sued  out  this  writ  of  error. 

The  district  court  proceeded  on  the  idea  that  the  execu- 
tor could  not  transfer  a  chose  in  action  in  Kentucky,  be- 
cause the  obligor  did  not  reside  in  that  state.  This  court 
supposes  the  law  to  be  otherwise.  The  assignment  in  Ken- 
tucky could  not  enable  the  assignee  to  sue  in  the  courts  of 
Mississippi,  unless  the  law  of  the  court  authorized  an  as- 
signee to  sue  in  his  own  name.  But  since  this  is  permitted 
in  the  courts  of  Mississippi,  the  plea  in  abatement  cannot 
be  sustained. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court  with  directions  to  over-rule  the  demurrer. 
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Lessee  of  William  A.  Powell,  and  othebs  vs,  John  Hahman. 

Uoder  the  statute  of  limitations  of  Tennessee,  of  seventeen  hundred  and  nlnety- 
sevea,  a  possession  of  seven  years  is  a  protection  only  when  held  under  a 
grant,  or  under  valid  mesne  conveyances,  or  a  paper  title,  which  are  legally  or 
equitably  connected  with  a  grant ;  and  a  void  deed  is  not  such  a  conveyance 
as  that  a  possession  under  it  will  be  protected  by  the  statute  of  limitations, 

THIS  case  came  before  the  Court  from  the  circuit  court 
of  western  Tennessee,  on  a  certificate  of  division  from  the 
judges  of  that  court. 

In  the  court  below,  the  lessor  of  the  plaintiff  showed  a 
regular  title  to  the  lands  in  question,  under  a  grant  from 
the  state  of  North  Carolina;  and  proved  that  the  defendant 
was  in  possession  of  the  land  in  dispute. 

The  defendant  proved,  that  he  had  been  in  peaceable 
possession  of  the  land  for  more  than  seven  years^  holding 
adversely  to  the  plaintiff,  under  a  deed  from  the  sheriff  of 
Montgomery  county,  dated  the  I4th  of  April  1808,  founded 
upon  a  sale  for  taxes;  but  which  sale  was  admitted  to  be 
void,  because  the  requisites  of  the  law  in  regard  to  the  sale 
of  lands  for  taxes,  had  not  been  complied  with. 

Upon  the  trial  of  this  cause,  it  occurred  as  a  question, 
whether,  under  the  statute  of  limitations  of  Tennessee  of 
1797,  a  possession  of  seven  years  is  a  protection  only  when 
held  under  a  grant  or  under  valid  mesne  conveyances,  or  a 
paper  title,  which  are  legally  or  equitably  connected  with  a 
grant;  or  whether  a  possession  under  a  void  deed  is  such  a 
conveyance,  as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.  The  judges  being  opposed 
upon  this  question,  it  was  referred  to  this  Court  for  their 
opinion. 

Mr  Chief  Justice  M ausiiall  delivered  the  opinion  of  the 
Court. 

The  question  now  referred  to  this  Court  differs  from  that 
which  was  decided  in  Patton's  lessee  vs.  Easton,  1  Wheat- 
Vol.  II.— 2  F 
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476,  in  this,  that  the  defeodant  who  sets  up  a  possession  of 
sercn  years  in  bar  of  llie  plaintiff's  title,  endeavours  to  con- 
nect himself  with  a  grant.  The  sale  and  conveyance  how- 
ever, by  which  this  connexion  is  to  be  formed,  are  admitted 
to  be  void.  The  conveyance  being  made  by  a  person  hav- 
ing no  authority  to  make  it,  is  of  no  validity,  and  cannot 
coQuect  the  purchaser  with  the  original  grant.  We  are  there- 
fore of  opinion  that  the  law  is  for  the  plaintiff,  and  that  this 
be  certified  as  the  opinion  of  this  Court. 


This  cause  came  on  to  be  heard  on  a  certificate  of  division 
of  opinion  of  the  judges  of  the  circuit  court  of  the  United 
States  for  the  district  of  west  Tennessee,  and  on  the  ques- 
tions and  points  on  which  the  said  judges  of  that  court  were 
divided  in  opinion,  and  which  have  been  certified  to  this 
Court;  and  was  argued  by  counsel:  on  consideration  whereof, 
this  Court  is  of  opinion,  that  under  the  statute  of  limitations 
of  Tennessee,  of  seventeen  hundred  and  ninety  seven,  a  pos- 
session of  seven  years  is  aprotection  only  when  held  undera 
grant  or  under  valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a  grant; 
and  that  a  void  deed  is  not  such  a  conveyance,  as  that  a  pos- 
session under  it  will  be  protected  under  the  statute  of  limi- 
tations ;  all  which  is  directed  and  ordered  to  be  certified  to 
the  said  circuit  court  of  the  United  States,  for  the  seventh 
circuit  and  district  of  west  Tennessee. 
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John  T.  Ritchie,  Appexlant  ve.  Philip  Mauro  a?(d  Joseph 

FossEST,  appellees. 

Hie  Tilue  of  the  interest  a  guardian  has  in  the  minor's  estate,  is  not  the  value 
of  the  estate,  but  that  of  the  office  of  guardian.  This  is  of  no  value,  ex- 
cept so  far  as  it  affords  a  compensation  for  labours  and  services ;  and  in  a  con- 
troversy between  persons  claiming  adversely  as  guardians,  having  no  distinct 
interest  of  their  own,  it  cannot  be  considered  as  amounting  to  a  sufficient  sum 
to  authorise  an  appeal  to  this  Court,  from  a  circuit  court  of  the  district  of  Co- 
lumbia. 

THIS  was  an  appeal  from  the  circuit  court  of  the  county 
of  Washington ;  in  which  court  the  proceedings  of  the  or- 
phans' court  of  that  county,  appointing  a  guardian  to  the 
estate  of  a  minor,  had  been  reversed  on  appeal,  and  the 
court  had  proceeded  to  pass  such  a  decree  as  it  adjudged 
the  orphans'  court  should  have  passed.  From  this  decree 
of  the  circuit  court,  the  appellant  came  before  this  Court, 
and  he  sought  to  sustain  the  decision  of  the  orphans'  court. 

The  appellant,  under  an  order  of  the  orphans'  court,  bad 
been  appointed  the  guardian  of  John  W.  Ott ;  and  had,  in 
pursuance  of  the  same  order,  entered  into  a  bond,  as  guar- 
dian of  the  said  John  W.  Ott,  in  the  penal  sum  of  $10,000, 
with  sureties. 

The  case  was  argued  upon  the  whole  of  the  matter  con- 
tained in  the  decree,  by  Mr  C.  C.  Lee  and  Mr  Chambers,  for 
the  appellant;  and  by  Mr  Bradley  for  the  appellees.  As 
the  Court  did  not  decide  but  upon  one  of  the  points  in  the 
case  presented  by  the  counsel,  the  arguments  upon  the 
others  are  omitted. 

An  objection  was  made  by  the  counsel  of  the  appellees^ 
that  the  amount  in  controversy  was  not  sufficient  to  au- 
thorise an  appeal  from  the  circuit  court  of  Washington 
county  to  this  Court.  The  whole  question  to  be  decided 
on  this  appeal  was,  whether  the  appellant  or  the  appellees 
were  legally  entitled  to  the  guardianship  of  the  person  and 
estate  of  John  W.  Ott,  a  minor;  whose  estate,  it  was  ad- 
mitted, was  of  considerable  value.     It  was  also  admitted. 
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that  neither  the  appellant  nor  the  appellees  had  any  interest 
in  the  estate,  except  that  which  would  be  obtained  from  the 
compensation  they  might  derive  for  their  labours  and  re- 
sponsibilities, as  guardians  of  the  minor. 

The  counsel  for  the  appellant  contended,  that  the  right 
of  appeal  was  complete,  as  the  property  which  would  come 
into  the  hands  of  the  guardian  exceeded  two  thousand  dol- 
tart ;  and  the  bond  given  by  him,  by  order  of  the  orphans' 
court,  was  in  the  sum  of  ten  thousand  dollars. 

The  law  is  well  settled,  that  a  trustee  may  appeal  when 
the  property  under  his  charge  is  of  sofGcient  amount,  al- 
though he  has  no  interest  whatever  in  the  trust  estate.  A 
guardian  is  a  trustee,  and  should  be  considered  in  the  same 
relations  to  the  property  of  his  ward. 

Mr  Bradley,  for  the  appellees,  submitted  the  question  of 
the  right  of  appeal  to  the  Court,  presenting  only  the  sugges- 
tion that  the  pecuniary  benefit  of  the  appellant  from  the 
estate,  could  net,  under  any  circumstances,  amount  to  one 
thousand  dollars.  Whatever  claims  on  the  estate  of  his  ward 
the  appellant  might  have,  for  services  to  be  rendered  here- 
aflcr;  in  the  state  of  things  at  the  time  of  the  appeal,  as  he 
had  never  acted  as  guardian,  he  had  no  pecuniary  claims 
whatsoever. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  the  present  case,  a  majority  of  the  Court  arc  of  opinion 
that  this  Court  has  no  jurisdiction  in  the  case ;  the  value  in 
controversy  not  being  sullicient  to  entitle  the  party  by  law 
to  claim  an  appeal.  The  value  is  not  the  value  of  the  mi- 
nor's estate,  but  the  value  of  the  office  of  guardian.  The 
present  is  a  controversy  merely  between  persons  claiming 
adversely  as  guardians,  having  no  distinct  interest  of  their 
own.  The  ofHce  of  guardian  is  of  no  value;  except  so  far 
OS  it  affords  a  compensation  for  labour  and  services  there- 
after to  be  earned. 
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Thompson  Willson  and  otbebs,  Plaintiffs  in  error  vs.  The 
Black  Bird  Creek  Marsh  Company,  Defendants. 

Thif  Court  has  frequently  decided,  that  to  sustain  its  jurisdiction  in  appeals  and 
writs  of  error,  it  is  not  necessaiy  to  state,  in  terms,  upon  the  record,  that  the 
constitution,  or  a  law  of  the  United  States  was  drawn  in  question.  It  is  suffi- 
cient to  bring  the  case  within  the  provisions  of  the  25th  section  of  the  judicial 
act,  if  the  record  shows  that  the  constitution  or  a  law  of  the  United  States  most 
have  been  misconstrued,  or  the  decision  could  not  have  been  made ;  or  that 
the  constitutionality  of  a  state  Uw  was  questioned,  and  the  decision  was  in 
in  favour  of  the  party  claiming  under  such  law.     [250] 

The  act  of  the  assembly  of  the  state  of  Delaware,  by  which  the  construction  of 
the  dam  erected  by  the  plaintiffs  was  authorised,  shows  plainly  that  this  is  one 
of  those  many  creeks  passing  through  a  deep  level  marsh,  adjoining  the  DeU- 
ware,  up  which  the  tide  flows  for  some  distance.  The  value  of  the  property 
on  its  banks,  must  be  enhanced  by  excluding  the  water  from  the  marsh,  and 
the  health  of  the  inhabitants  probably  improved.  Measures  calculated  to  pro- 
duce these  objects,  provided  they  do  not  come  in  collision  with  the  powers  of 
the  general  government,  are,  undoubtedly,  within  those  which  are  reserved  to 
the  states.  But  the  measure  authorised  by  this  act,  stops  a  navigable  creek, 
and  must  be  supposed  to  abridge  the  rights  of  those  who  have  been  accus- 
tomed to  use  it.  But  this  abridgement,  unless  it  comes  in  conflict  with  the 
conilitution,  or  a  law  of  the  United  States,  is  an  affair  between  the  govern- 
ment of  Delaware  and  its  citizens;  of  which  this  Court  can  take  no  cog- 
nizance.    [251] 

If  congress  had  passed  any  act,  in  execution  of  the  power  to  regulate  commerce, 
the  object  of  which  was,  to  control  state  legislation  over  these  small  navigable 
creeks,  into  which  the  tide  ebbs  and  flows,  and  which  abound  throughout  the 
lower  country  of  the  middle  and  southern  states ;  we  should  feel  not  much 
difficulty  in  saying,  that  a  state  law  coming  in  conflict  with  such  act  would  be 
voiil.  But  congress  has  passed  no  such  act.  The  repugnancy  of  the  law  of 
Delaware  is  placed  entirely  on  its  repugnancy  to  the  law  to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states ;  a  power  which  has 
not  been  so  exercised  as  to  affect  this  question.     [252] 

THIS  was  a  writ  of  error  to  the  high  court  of  errors  and 
appeals  of  the  state  of  Delaware. 

The  Black  Bird  Creek  Marsh  Company  were  incorporated 
by  an  act  of  the  general  assembly  of  Delaware,  passed  in 
February  1822 ;  and  the  owners  and  possessors  of  the  marsh, 
cripple,  and  low  grounds  in  Appoquinimink  hundred,  in  New 
Castle  county,  and  state  of  Delaware,  lying  on  both  sides  of 
Black  Bird  Creek,  below  Mathews's  landing,  and  extending 
to  the  river  Delaware  ;  were  authorised  and  empowered  to 
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make  and  construct  a  good  and  sufficient  dam  acroaa  said 
creek,  at  such  place  as  the  managers  or  a  majority  of  them 
■hall  find  to  be  most  suitable  for  the  purpose ;  and  also,  to 
bank  tlie  said  marsh,  cripple,  and  low  ground,  &,c. 

After  the  passing  of  this  act,  the  company  proceeded  to 
erect  and  place  in  the  creek  a  dam,  by  which  the  naviga- 
tion of  the  creek  was  obstructed ;  also  embanking  the  creek, 
and  carrying  into  execution  all  the  purposes  of  their  incor- 
poration. 

The  defendants  being  the  owners,  &c.  of  a  sloop  called 
the  Sally,  of  95  0-95tha  tons,  regularly  licensed  and  enrolled 
according  to  the  navigation  laws  of  the  United  States,  broke 
and  injured  the  dam  so  erected  by  the  company ;  and  there- 
upon an  action  of  trcspaaa,  vi  et  armis,  was  instituted  against 
them  in  the  supreme  court  of  the  state  ofDelaware,  in  which 
damages  were  claimed  amounting  to  $20,000.  To  the  de- 
claration filed  in  the  supreme  court,  the  defendants  filed 
three  pleas;  the  first  only  of  which  being  noticed  by  the 
Court  in  their  decision,  the  second  and  third  are  omitted. 

This  plea  was  in  the  following  terms : 

1.  That  the  place  where  the  supposed  trespass  is  alleged 
to  have  been  committed,  was,  and  still  is,  part  and  parcel  of 
said  Black  Bird  Creek,  a  public  and  common  navigable 
creek,  in  the  nature  of  a  highway,  in  which  the  tides  have 
always  flowed  and  re-flowed;  in  which  there  wa8,and  of  right 
ought  to  have  been,  a  certain  common  and  public  way,  in 
the  nature  of  a  highway,  for  all  the  citizens  of  the  state  of 
Delaware  and  of  the  United  States,  with  sloops  or  other  ves- 
sels to  navigatC)  sail,  pass  and  repass,  into,  over,  through, 
in,  and  upon  the  same,  at  all  times  of  the  year,  at  their  own 
free  will  and  pleasure. 

Therefore  the  said  defendants,  being  citizens  of  the  state 
of  Delaware  and  of  the  United  States,  with  the  said  sloop, 
sailed  in  and  upon  the  said  creek,  in  which,  &.c.  as  they  law- 
fully might  for  the  cause  aforesaid :  and  because  the  said.gum 
piles,  &c.  bank  and  dam,  in  the  said  declaration  mentioned, 
&.C.  had  been  wrongfully  erected,  and  were  there  wrongfully 
continued  standing,  and  being  in  and  across  said  navigable 
creek,  and  obstructing  the  same,  so  that  without  pulling  up, 
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cutting,  breaking,  and  destroying  the  said  gum  piles,  &c. 
bank  and  dam  respectively,  the  said  defendants  could  not 
pass  and  repass  with  the  said  sloop,  into,  through,  over,  and 
along  the  said  navigable  creek.  And  that  the  defendants, 
in  order  to  remove  the  said  obstructions,  pulled  up,  cut, 
broke,  &c.  as  in  the  said  declaration  mentioned,  doing  no 
unnecessary  damage  to  the  said  Black  Bird  Creek  Marsh 
Company;  which  is  the  same  supposed  trespass,  &c. 

The  plaintiffs,  in  the  supreme  court  of  the  state,  demurred 
generally  to  all  the  pleas;  and  the  court  sustained  the  de- 
murrers, and  gave  judgment  in  their  favour.  This  judgment 
was  affirmed  in  the  court  of  appeals,  and  the  record  remand- 
ed, for  the  purpose  of  having  the  damages  assessed  by  a  jury. 
Final  judgment  having  been  entered  on  the  verdict  of  the 
jury,  it  was  again  carried  to  the  court  of  appeals,  where  it 
was  affirmed,  and  was  now  brought  before  this  Court,  by 
the  defendants  in  that  court,  for  its  review. 

The  case  was  argued  for  the  plaintiffs  in  error  by  Mr 
Coxe ;  and  by  Mr  Wirt,  attorney  general,  for  the  defendants. 

Mr  Coxe  insisted  that  the' record  contained  a  case  in 
which  the  constitutionality  of  a  law  of  the  state  of  Delaware 
had  been  brought  into  question  ;  and  the  decision  of  the 
highest  tribunal  of  the  state  had  been  in  favour  of  its  con- 
stitutionality. Under  the  provisions  of  the  25tli  section  of 
the  judiciary  law,  this  case  is,  therefore,  protected  before 
this  Court. 

It  may  be  admitted  that  other  questions  were  presented 
to  the  courts  of  Delaware.  As  the  act  incorporating  the 
defendants  in  error  was  subsequently,  in  part,  repealed, 
those  courts  had  before  them  other  questions  arising  under 
the  repealing  statute.  But  he  contended,  that  upon  the  au- 
thority of  many  cases  decided  in  this  Court,  there  was  suffi- 
cient apparent  on  the  record,  to  show  that  the  constitution- 
ality of  the  law  to  which  the  plaintiff  in  error  objects,  must 
have  been  decided  before  those  tribunals. 

It  has  been  repeatedly  held,  that  to  give  this  Court  juris- 
diction it  is  not  necessary  that  the  constitutionality  of  the 
law  shall  have  been  specially  questioned  before  the  state 
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court.  If  upon  examination  of  the  record  it  shall  be  found 
that  unless  the  court  should  have  held  the  law  to  be  con- 
stitutional, ihey  could  not  have  given  the  judgment  presented 
by  the  record,  it  is  sufficient  to  maintain  the  jurisdiction 
here,  under  the  act  of  ctmgress. 

Mr  Coxe  contended  that  the  judgment  of  the  high  court 
of  errors  and  appeals  was  erroneous,  because  the  act  of  the 
general  assembly  of  the  state  of  Delaware,  so  far  as  the 
sane  authorized  the  company  to  shut  up  and  embank  across 
8  navigable  stream,  below  the  ebb  and  flow  of  the  tide,  is 
repugnant  to  the  constitution  of  the  United  States ;  and 
conferred  no  valid  authority  upon  the  company  to  destroy 
the  navigation  of  the  creek.  He  also  considered  the  second 
act  of  the  legislature  of  Delaware  as  a  repeal  of  the  provi- 
sions of  the  first  law.  The  Court  not  having  noticed  this 
point  in  their  decision,  the  arguments  of  counsel  upon  it  are 


The  first  plea  having  stated  the  river  to  be  navigable,  it 
is  against  the  principles  of  the  conunon  law  to  obstruct  it. 
10  Mass.  Rep.  70.  The  rights  of  navigation  are  public 
rights,  belonging  to  all  the  citizens  of  the  United  States. 
The  use  of  them  is  necessary  for  the  purposes  of  commerce 
to  the  whole  people  of  the  United  States. 

Navigable  streams  are  the  waters  of  the  United  States. 
9  IVhecUon,  187. 

He  urged  tliat  the  constitutional  power  of  congress  to 
regulate  commerce,  includes  navigation;  and  the  states  are 
by  this  provision  deprived  of  the  power  of  closing  a  naviga- 
ble river.  In  this  case,  the  sloop  was  a  licensed  and  enrolled 
vessel  to  carry  on  the  coasting  trade,  and  she  was  unlaw- 
fully and  unconstitutionally  impeded  in  the  use  of  her 
license,  by  the  dam  erected  by  the  defendants,  under  the 
unconstitutional  act  of  the  assembly  of  Delaware. 

The  statute  of  Dclawore  docs  not  look  to  the  preservation 
of  the  health  of  the  citizens  of  the  state,  but  to  private 
emolument. 

Upon  the  right  of  navigation  being  jas  publicum,  Mr  Coxe 
cited  Coop.  Justinian, 66,  Angel,lb.  battel, n6,Lib. I. sec. 
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234,  &c.  1  HalsteM,  72,  76.  Jlngel,  1G7.  Hargrove's 
CoUectioUj  36,  72,  87.  He  relied  on  the  decision  of  this 
Court  in  Gibbons  vs.  Ogden,  9  IVheaton,  187,  as  a  conclu- 
sive authority  for  the  plaintiffs  in  error. 

If  Delaware  has  no  right  to  restrain  particular  vessels  from 
using  her  navigable  streams,  she  cannot  stop  the  navigation 
of  those  streams. 

Mr  Wirt,  for  the  defendants,  contended  that  the  record 
does  not  present  a  case  in -which  this  Court  has  jurisdiction. 
The  courts  of  Delaware  might  have  decided  in  favour  of  the 
defendants  in  error  without  sustaining  the  constitutionality 
of  the  act  of  incorporation  ;  and  this  Court  will  not  assume 
that  the  question  was  decided,  if  upon  other  grounds  the 
opinion  of  the  state  court  could  be  maintained.  In  Mathews 
V8.  Zane,  the  Court  held  that  the  question  of  constitution- 
ality must  have  arisen  inevitably.  Does  the  act  authorising 
the  erection  of  this  dam  violate  the  constitution  of  the  Uni- 
ted States?  It  is  admitted  that  the  creek  was  navigable; 
and  that  the  stream  was  a  public  highway.  But  it  is  asked 
whether  the  legislature  of  a  state  may  not  stop  up  a  public 
highway  within  the  territories  of  the  state  ?  Parliament,  in 
England,  exercises  the  power  to  stop  up  streams,  which  are 
public  highways.     4  Bam.  fy  Cress.  589. 

it  cannot  be  urged  that  the  power  to  regulate  commerce 
can  interfere  with  the  rights  of  the  states  over  the  property 
within  their  boundaries.  While  the  waters  of  the  United 
States  belong  to  the  whole  people  of  the  nation,  this  creek 
continued  subject  to  the  power  of  the  state  in  whose  terri- 
tory it  rises.  It  is  one  of  those  sluggish  reptile  streams, 
that  do  not  run  but  creep,  and  which,  wherever  it  passes, 
spreads  its  venom,  and  destroys  the  health  of  all  those  who 
inhabit  its  marshes;  and  can  it  be  asserted,  that  a  law  au- 
thorising the  erection  of  a  dam,  and  the  formation  of  banks 
which  will  draw  off  the  pestilence,  and  give  to  those  who 
have  before  suffered  from  disease,  health  and  vigour,  is  un- 
constitutional 1 

The  power  given  by  the  constitution  to  congress  to  regu- 
late commerce,  may  not  be  exercised  to  prevent  such  mea- 
VoL.  II.— 2  G 
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sures;  and  there  has  been  no  legislation  by  congress  under 
the  constitution,  with  which  the  proceedings  of  the  defend- 
anta  ^der  the  law  of  Delaware  have  interfered. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  defendants  in  error  deny  the  jurisdiction  of  this 
Court,  because,  they  say,  the  record  does  not  show  that  the 
constitutionality  of  the  act  of  the  legislature,  under  which 
the  plaintiiT  claimed  to  support  his  action,  whs  drawn  into 
question. 

Undoubtedly  the  plea  might  have  stated  in  terms  that  the 
act,  so  far  as  it  authorised  a  dam  across  the  creek,  was  re- 
pugnant to  the  constitution  of  (he  United  States;  and  it 
might  huvG  been  safer,  it  might  have  avoided  any  question 
respecting  jurisdiction,  so  to  frame  it.  But  we  think  it  im- 
possible to  doubt  that  the  constitutionality  of  the  act  was 
the  question,  and  the  only  question,  which  could  have  been 
discussed  in  the  state  court.  That  question  must  have  been 
discussed  and  decided. 

The  plaintiffs  sustain  their  right  to  build  a  dam  across  the 
creek  by  the  act  of  assembly.  Their  declaration  is  founded 
upon  that  act.  The  injury  of  which  they  complain  is  to  a 
right  given  by  it.  They  do  not  claim  for  themselves  any 
right  independent  of  it.  They  rely  entirely  upon  the  act  of 
assembly. 

The  plea  docs  not  controvert  the  existence  of  the  act, 
but  denies  its  capacity  to  authorise  the  construction  of  a 
dam  across  a  navigable  stream,  in  which  the  tide  ebbs  and 
flows  J  and  in  which  there  was,  and  of  right  ought  to  have 
been,  a  certain  common  and  public  way  in  the  nature  of  a 
highway.  This  plea  draws  nothing  into  question  but  the 
validity  of  the  act ;  and  the  judgment  of  the  court  must  have 
been  in  favour  of  its  validity.  Its  consistency  with,  or  re- 
pugnancy to  the  constitution  of  the  United  States,  necessa- 
rily arises  upon  these  pleadings,  and  must  have  been  deter- 
mined. This  Court  has  repeatedly  decided  in  favour  of  its 
jurisdiction  in  such  a  case.     Martin  vt.  Hunter's  lessee(a), 
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Milier  vs.  NichoIls(6),  and  Williams  vs.  Norris(c),  are  ex- 
pressly in  point.  They  establish,  as  far  as  precedents  can 
establish  any  thing,  that  it  is  not  necessary  to  state  in  terms 
on  the  record,  that  the  constitution  or  a  law  of  the  United 
States  was  drawn  in  question.  It  is  sufficient  to  bring  the 
case  within  the  provisions  of  the  25th  section  of  the  judicial 
act,  if  the  record  shows,  that  the  constitution  or  a  law  or  a 
treaty  of  the  United  States  must  have  been  misconstrued, 
or  the  decision  could  not  be  made.  Or,  as  in  this  case, 
that  the  constitutionality  of  a  state  law  was  questioned,  and 
the  decision  has  been  in  favour  of  the  party  claiming  under 
such  law. 

The  jurisdiction  of  the  Court  being  established,  the  more 
doubtful  question  is  to  be  considered,  whether  the  act  in- 
corporating the  Black  Bird  Creek  Marsh  Company  is  repug- 
nant to  the  constitution,  so  far  as  it  authorizes  a  dam  across 
the  creek.  The  plea  states  the  creek  to  be  navigable,  in 
the  nature  of  a  highway,  through  which  the  tide  ebbs  and 
flows. 

The  act  of  assembly  by  which  the  plaintiffs  were  autho- 
rized to  construct  their  dam,  shows  plainly  that  this  is  one 
of  those  many  creeks,  passing  through  a  deep  level  marsh 
adjoining  the  Delaware,  up  which  the  tide  Hows  for  some 
distance.  The  value  of  the  property  on  its  banks  must  be 
enhanced  by  excluding  the  water  from  the  marsh,  and  the 
health  of  the  inhabitants  probably  improved.  Measures  calcu- 
lated to  produce  these  objects,  provided  they  do  not  come  into 
collision  with  the  powers  of  the  general  government,  arc 
undoubtedly  within  those  which  are  reserved  to  the  states. 
But  the  measure  authorised  by  this  act  stops  a  navigable 
creek,  and  must  be  supposed  to  abridge  the  rights  of  those 
who  have  been  accustomed  to  use  it.  But  this  abridge- 
ment, unless  it  comes  in  conflict  with  the  constitution  or  a 
law  of  the  United  States,  is  an  aflair  between  the  govern- 
ment of  Delaware  and  its  citizens,  of  which  this  Court  can 
take  no  cognizance. 

The  counsel  for  the  plaintitl's  in  error  insist  that  it  comes 

(6)  4  Wheaton,  311.  (c)  12  Wheaton,  117. 
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in  conflict  with  the  power  of  the  United  States  "  to  regu- 
late commerce  with  foreign  nations  and  among  the  several 
states." 

If  congress  had  passed  any  act  which  bore  upon  the  case; 
any  act  in  execution  of  the  power  to  regulate  commerce, 
the  object  of  which  vfhs  to  control  stale  legislation  over 
those  small  navigable  creeks  into  which  the  tide  flows,  and 
which  abound  throughout  the  lower  country  of  the  middle 
and  southern  states ;  we  should  feel  not  much  difHculty  in 
saying  that  a  state  law  coming  in  conflict  with  such  act 
would  be  void.  But  congress  has  passed  no  such  act. 
The  repugnancy  of  the  law  of  Delaware  to  the  constitution 
is  placed  entirely  on  its  repugnancy  to  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several 
states  ;  a  power  which  has  not  been  so  exercised  as  to  affect 
the  question. 

We  do  not  think  that  the  act  empowering  the  Black  Bird 
Creek  Marsh  Company  to  place  a  dam  across  the  creek, 
can,  under  all  the  circumstances  of  the  case,  be  considered 
as  repugnant  to  the  power  to  regulate  commerce  in  its  dor- 
mant state,  or  as  being  in  conflict  with  any  law  passed  on 
the  subject. 

There  is  no  error,  and  the  judgment  is  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  high  court  of  errors  and  appeals  of  the  state 
of  Delaware)  and  was  argued  by  counsel;  on  consideration 
whereof  this  Court  is  of  opinion,  that  there  is  no  error  in 
the  judgment  of  the  said  high  court  of  errors  and  appeals  of 
the  state  of  Delaware;  whereupon  it  is  considered,  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
court  in  this  cause,  be,  and  the  same  is,  hereby  affirmed 
with  costs. 
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David  Neilson,  Defendant  in  error. 

By  Um  treaty  of  St  Ildefonso,  made  od  the  Ist  of  October  ISOO,  Spain  ceded 
Loubiaoa  to  France ;  and  France,  by  the  treaty  of  Paris,  sij^ed  the  80th  of 
April  1803,  ceded  it  to  the  United  States.  Under  this  treaty  the  United  Sutei 
claimed  tbe  country  between  the  Iberville  and  the  Perdido.  Spain  contended 
that  her  cession  to  France  comprehended  only  that  territory  which  at  the  time 
of  the  cession  was  denominated  Louisiana,  consisting  of  the  island  of  New 
Orleans,  and  the  country  which  had  been  originally  ceded  to  her  by  France, 
west  of  the  Mississippi. 

The  land  claimed  by  the  plainiifls  in  error,  under  a  grant  from  the  crown  of  Spain, 
made  after  the  treaty  of  St  Ildefonso,  lies  within  the  disputed  territory ;  and 
this  case  presents  the  question,  to  whom  did  the  country  between  the  Iber- 
ville and  Perdido  belong  after  the  treaty  of  St  Ildefonso  ? 

Had  France  and  Spain  agreed  upon  the  boundaries  of  the  retroceded  territory, 
before  Louisiana  was  acquired  by  the  United  States  ;  that  agreement  would 
undoubtedly  have  ascertained  its  limits.  But  the  declarations  of  France,  made 
after  parting  with  the  province,  cannot  be  admitted  as  conclusive.  In  ques- 
tions of  this  character,  political  considerations  have  too  much  influence  over 
the  conduct  of  nations,  to  permit  their  declarations  to  decide  the  course  of 
an  independent  government,  in  a  matter  vitally  interesting  to  itself.     [306] 

In  a  controversy  between  two  nations  concerning  national  boundary,  it  is  scarce- 
ly possible  that  the  courts  of  cither  should  refuse  to  abide  by  the  measures 
adopted  by  its  own  government.  There  being  no  common  tribunal  to  decide 
between  them,  each  determines  for  itself  on  its  own  rights ;  and  if  they  cannot 
adjust  their  differences  peaceably,  the  right  remains  with  the  strongest.  The 
judiciary  is  not  that  department  of  the  government,  to  which  the  assertion 
of  its  interests  against  foreign  powers  is  confided ;  and  its  duty  commonly  is 
to  decide  upon  individual  rights,  according  to  those  principles  which  the  poli- 
tical departments  of  the  nation  have  established.  If  the  course  of  the  nation 
has  been  a  plain  one,  its  courts  would  hc:)itate  to  pronounce  it  erroneous.    [307] 

However  individual  judges  might  construe  the  treaty  of  St  Ildefonso,  it  is  the 
province  of  the  Court  to  conform  its  decisions  to  the  will  of  the  legislature,  if 
that  will  has  been  clearly  expressed.     [307] 

After  the  acts  of  sovereign  power  over  the  territory  in  dispute,  which  have  been 
exercised  by  the  legislature  and  government  of  the  United  Slates,  asserting  the 
American  construction  of  the  treaty  by  which  the  government  claims  it;  to 
maintain  the  opposite  construction  in  its  own  courts  would  certainly  be  an 
anomaly  in  the  history  and  practice  of  nations.  If  those  departments  which  are 
entrusted  with  the  foreign  intercourse  of  the  nation,  which  assert  and  maintain 
its  interests  against  foreign  powers,  have  unequivocally  asserted  its  rights  of 
dominion  over  a  country  of  which  it  is  in  possession,  and  which  it  claims  under 
a  treaty ;  if  the  legislature  has  acted  on  the  construction  thus  asserted;  it  is  not 
iu  its  own  courts  that  this  construction  is  to  bo  denied.     [309] 

If  a  Spanish  grenlee  had  obtained  possession  of  the  land  in  dispute  so  as  to  be  the 
defendant,  would  a  court  of  the  United  States  maintain  his  title  under  a  Spa- 
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ni*b  gnnt,  made  lubsequent  to  (he  acquiitlion  or  Louiiiana,  aiofEly  od  the 
principle  Ihat  Ihc  Spanish  conitruclion  of  the  treaty  of  St  Ilderotiio  waa  right, 
and  the  American  coniliuclion  nron^ !  Such  a  dediioD  would  aubverl  (hore 
principle!  which  frovera  the  relatiani  belireen  the  legialatuce  and  judicial  de- 
partmenM.  and  mack  the  hmitu  of  each.     [309] 

The  Bound  conslruclioii  a!  the  Sih  article  of  the  Irealy  hetneen  the  United  Sutei 
and  Spnio,  oF  2id  February  182»,  will  nol  enable  Uie  Court  to  apply  its  provi- 
■iOQS  to  the  caae  of  tlie  plaintiff.      [314] 

Tlie  article  does  not  declare  that  all  the  grant)  made  by  hti  ealbolic  majesty  be- 
fore Ihc  34lh  of  January  IB  18,  shall  be  valid  to  the  same  eilrotuif  (he  ceded 
tertitorici  had  remained  under  hia  dotnlnion.  It  does  not  aiy  that  those  grants 
are  hereby  confirmed.  Had  such  been  its  language,  II  would  have  acted  di- 
rectly on  the  Bubjecl,  and  it  would  have  repealed  those  acu  of  congress  which 
were  repugnant  to  it;  but  its  language  is  that  those  giants  shall  he  ratified 
and  CDofiimed  to  the  persona  in  poasosiioD,  &c.  By  whom  ihail  they  be  lali- 
Ged  and  confirmed .'  This  seems  to  be  the  language  of  contncf,  and  if  it  Is,  the 
ratiGcation  and  coufirmation  which  are  promised  mual  be  the  act  of  the  legis- 
lature. Until  !.uch  act  shall  be  pasjed,  the  Court  is  not  at  liberty  to  disregard 
the  existing  laws  on  ihe  subjucl,     [314] 

A  treaty  i«  in  its  nature  a  conlracl  between  two  nations,  not  a  legislative  act.  It 
does  not  generally  elTecl  uf  ilsclf  the  ot>JEcI  to  be  accomplished,  especially  >o 
far  a*  its  operation  is  infr.i -territorial,  hut  is  carried  into  ciBcutiDn  by  Ihe  sove- 
reign power  of  the  respective  parlies  to  the  iiistninienl.     [314] 

In  the  United  States  a  different  principle  ia  established.  Our  constitution  de- 
clares a  treaty  to  be  the  law  of  the  land.  It  is  coniequenlly  lo  be  regarded  in 
court!  of  justice  as  equivaloni  loauaclof  (he  legislature,  whenever  it  opcralea 
of  ilsclf  without  (he  aid  of  any  legislative  provision.  But  when  (he  terms  of 
the  ■(iputalion  import  a  coutiact,  when  either  of  Ihe  parlies  engage  to  pcrfomi  a 
particular  Id,  Ihe  treaty  addresses  itself  to  llie  pohlical,  na(  (he  judicial  de- 
parlment;  and  Ihe  lejjislalure  must  execute  (he  contract  before  it  can  become 
a  rule  for  tho  Court.     [311] 

IN  error  lo  the  district  court  of  the  eastern  district  of 
Louisiana. 

The  plaintifTs  in  error  tiled  their  petition  in  the  district 
court  setting  fortli,  thai  on  the  2d  of  January  lb04,  Jaytnc 
Joydra  purchased  ol'tiie  Spanish  govcniinent  for  a  valuable 
consideration,  and  was  put  in  jiossessiou  of  a  certain  tract 
or  parcel  of  land,  situated  in  the  district  of  Feliciana,  thirty 
miles  to  the  east  of  the  Mississippi,  within  the  province  of 
West  Florida,  containing  forty  thousand  arpents,  having  the 
marks  and  boundaries  as  laid  down  in  Ihc  original  plat  of 
survey  annexed  to  the  deed  of  sale,  made  by  Juan  Ventura 
Morales  then  inlendcnt  of  the  Spanish  government,  dated 
January  2<\,  1804,  which  sale  was  duly  confirmed   by  (he 
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king  of  Spain,  by  his  resolves  dated  May  29,  1804,  and 
February  20th,  1805. 

May  17,  1805,  Jayme  Joydra  sold  and  conveyed  six  thou- 
sand arpents,  part  of  the  said  forty  thousand,  to  one  Joseph 
Maria  de  la  Barba ;  and  upon  the  same  day,  Joseph  Maria  de 
la  Barba  sold  and  conveyed  three  thousand  arpents,  parcel 
of  the  six  thousand  so  purchased  on  the  same  day  of  Jayme 
Joydra,  to  one  Francoise  Poinet,  for  the  consideration  of  $750. 
These  three  thousand  arpents;  situated  in  the  district  of  Fe- 
liciana, about  thirty  miles  east  of  the  Mississippi ;  bounded 
on  the  north  by  the  line  of  demarcation  between  the  United 
States  and  the  Spanisli  territory;  on  the  west  by  lands  of 
Manuel  de  Lanzos ;  on  the  east  by  the  lands  of  the  said  Jayme 
.  Joydra;  and  on  the  south  by  the  lands  of  the  said  Joseph 
Maria  de  la  Barba. 

In  June  1811,  Francoise  Poinet,  by  her  attorney,  Louis 
lieonard  Poinet,  sold  to  the  petitioners  the  said  three  thou- 
sand arpents,  for  the  sum  of  $3200. 

The  petition  then  avers,  that  the  three  thousand  arpents 
of  lands  justly  and  legally  belong  to  them;  and  that  never- 
theless, David  Neilson  the  defendant,  a  resident  of  the  parish 
of  east  Feliciana  in  the  state  of  Louisiana,  had  taken  pos- 
session of  the  same,  and  refuses  to  deliver  the  same  up. 

On  the  23d  of  March  1826,  the  defendant  in  the  district 
court  filed  exceptions  to  the  petition ;  and  the  questions  be- 
fore this  Court  arose  out  of  the  third  exception,  which  was 
as  follows : 

That  the  petition  does  not  show  any  right  in  the  peti- 
tioners to  the  land  demanded,  which  they  aver  lies  in  a  dis- 
trict formerly  called  Feliciana,  in  the  province  of  West 
Florida;  and  they  claim  under  a  grant  made  at  New  Orleans 
on  the  2d  of  January  1804,  and  regularly  confirmed  by  the 
Spanish  government :  whereas,  as  defendant  pleads,  all  that 
section  of  territory  called  Feliciana  was,  long  before  the 
alleged  date  of  said  grant,  ceded  by  Spain  to  France,  and  by 
France  to  the  United  States ;  and  the  officer  making  said 
grant  had  not  then  and  there  any  right  so  to  do,  and  the 
said  grant  is  wholly  null  and  void. 

The  judgment  of  the  district  court  is  founded  on  this  ex- 
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Cflption ;  and  decides  that  the  grant  under  which  the  plain- 
tifTs  claim,  was  made  by  persons  having  no  authority,  at  the 
limo  of  the  grant,  to  grant  lands  within  the  territory  within 
which  the  lands  are  situated;  and  dismisses  the  petition. 

On  behalf  of  the  petitioners,  the  FklaintifTs  below,  it  was 
contended : 

1.  That  Spain  possessed  full  right  and  title,  at  the  period 
of  the  dale  of  the  grant  under  which  they  claim,  to  grant 
the  lands  in  question. 

2.  That  the  title  of  the  petitioners  is  guarantied  and  con- 
firmed by  the  treaty  between  the  United  Slates  and  Spain 
of  February  22d,  1619. 

The  case  was  argued  by  Mr  Coxe  and  Mr  Webster  for 
the  plaintiffs  in  error;  and  by  Mr  Jones  for  the  defendant. 

Mr  Coxe,  for  plaintiffs  in  error. 

This  is  a  petitory  action,  in  the  nature  of  an  ejectment, 
brought  by  the  plaintiffs  in  error,  to  recover  a  tract  of  land 
in  the  parish  of  cast  Feliciana  in  the  state  of  Louisiana. 
The  territory  within  which  this  property  lies,  may  be  desig- 
nated in  general  terms  as  included  between  the  Mississippi 
and  Iberville  to  the  west,  the  Perdido  to  the  east,  and  south 
of  the  thirty-first  degree  of  north  latitude. 

No  objection  has  been  interposed  to  the  regularity,  in 
point  Af  form,  of  the  original  grant  under  which  plaintiffs 
claimed  title,  or  of  the  mesne  conveyances  from  the  original 
grantee  to  them.  No  title  has  been  cxh  ibiicd  by  the  defendant ; 
but  having  acquired  the  possession,  he  has  rested  his  defence 
on  the  tingle  ground  of  denying  the  validity  of  the  grant, 
which  lies  at  the  foundation  of  the  plaintifis'  title;  and  this 
objection  is  confined  to  the  single  point,  that  the  authority 
of  the  Spanish  government,  from  which  that  grant  emanated, 
had  terminated  within  the  district  of  country,  the  boundaries 
of  which  have  been  indicated,  anterior  to  the  date  of  the 
grant. 

The  grant  bears  dale  in  the  years  1804  and  1805,  and  it 
is  contended  that,  by  the  treaty  of  St  Ildefonso  between 
Spain  and  France  in  the  year  1800,  and  the  treaty  between 
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France  and  the  United  States,  of  April  30,  1803,  the  territory 
in  question  became  vested  in  the  United  States  as  a  com- 
ponent part  of  Louisiana. 

Whether  such  be  the  true  interpretation  and  effect  of 
these  treaties,  is  the  first  question  presented  for  considera- 
tion. It  is  a  question  which  has  for  years  been  diplomati- 
cally discussed  between  the  governments  of  Spain  and  the 
United  States;  and  now  comes  before  this  Court  to  be  finally 
settled  judicially. 

Much  of  the  history  of  the  early  settlements  of  the  terri- 
tory in  question,  and  the  grounds  upon  which  the  claims  of 
England,  France  and  Spain  rested,  were  presented  and  dis- 
cussed in  the  cases  of  Henderson  va.  Poindexter,  12  Whtai, 
530,  and  Harcourt's  lessee  vs,  Gaillard. 

It  may  however  be  proper  to  remind  the  Court,  that  in 
point  of  fact,  it  appears  that  the  earliest  actual  settlement 
made  by  the  French  in  this  district,  was  made  under  Dlber- 
ville,  at  Dauphin  island  in  the  year  1G99;  and  that  at  that 
period,  and  for  some  years  previous,  the  English  had  formed 
settlements  between  the  Mobile  and  the  Mississippi,  4  JV. 
^m.  Rev,  76,  JV.S.  Anderson's  History  of  Commerce,  Vol. 
HI.  196,fixes  itat  1698.  On  the  30th  of  June  1677,Charles  IL 
made  his  second  grant  to  the  earl  of  Clarendon  and  oiherti 
which  included  this  territory.  1  L.  Z7.  S.  -465.  Land  Law9t 
81. 

The  grant  from  Louis  XIV.  to  Crouzat,  bears  date  Sep* 
tember  14th,  1712,  thirty-five  years  subsequent  to  the  Eng- 
lish patent;  and  it  sets  forth  that  the  original  possession  was 
taken  of  the  territory  in  1683,  which  is  six  years  subsequent 
to  the  English  grant.  It  may  be  remarked,  however,  that 
the  possession  to  which  allusion  is  made,  was  nothing  more 
than  a  transient  and  rapid  passage  down  the  Mississippi,  and 
▼ague  as  it  was,  in  point  of  fact  did  not  extend  beyond  the 
banks  of  the  river. 

This  grant  to  Crouzat  seems  to  have  been  generally  con- 
sidered as  comprehending  this  debatable  ground,  but  appa- 
rently without  much  reason.  It  distinctly  limits  the  eaatern 
extent  by  the  lands  of  the  English  Carolina:  and  not  only 
the  grant  of  the  Carolina,  but  the  actual  settlemenU  under  it 
Vol.  n.— 2  H 
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extended  much  to  the  westward  of  the  line  to  which  France 
subsequently  claimed  to  extend  the  eastern  boundary  of 
Louisiana. 

The  irreconcilcable  claims  of  England  and  France,  in  re- 
ference to  the  extent  of  their  American  possessions,  gave 
rise  to  many  and  bloody  controversies ;  and  particularly  to 
the  war  of  1756.  Numerous  discussions  took  place  between 
the  two  crowns  upon  this  subject,  which  it  will  be  unneces* 
sary  to  examine  earlier  than  the  war  which  terminated  in 
their  adjustment  and  settlement.  In  the  negotiations  which 
preceded  the  treaty  of  >7G3,  which  are  stated  in  3  Jenkinson, 
1174,  it  seems  that  France  preferred  her  claim  as  far  as  the 
Ferdido;  and  the  answer  of  the  British  government  to  this 
claim  will  be  found  in  its  reply  (o  the  French  ultimatum, 
September  1st,  17fi;i,  sec.  2.  S  Jenkinaon,  H8.  It  was 
deemed  utterly  inadmissible,  because  it  would  comprise  ex- 
tensive countries  and  numerous  nations  of  Indians,  who  have 
always  been  reputed  to  be  under  the  protection  of  the  king. 

This  Court,  in  Johnson  vs.  M'Intosh,  8  li'heat.  5&I,  has 
remarked,  in  reference  to  the  controversies  between  Franco 
and  Spain  in  relation  to  this  same  district  of  country,  that 
"  the  contests  between  the  cabinets  of  Versailles  and  Madrid 
respecting  the  territory  on  the  northern  coast  of  the  gulf  of 
Mexico  were  fierce  and  bloody,  end  continued  until  the 
establishment  of  a  Bourbon  on  the  throne  of  Spain,  produced 
such  amicable  dispositions  in  the  two  crowns  as  to  suspend 
or  terminate  them."  And  after  giving  a  summary  of  those 
which  occurred  between  France  and  England,  it  is  observed 
that  "  these  conflicting  claims  produced  a  long  and  bloody 
war,  which  terminated  by  the  conquest  of  the  whole  country 
cast  of  the  Mississippi." 

Pending  that  war,  in  which  Spain  had  been  induced  to 
take  part  with  France,  the  celebrated  treaty  was  concluded 
between  these  two  powers,  which  is  entitled  to  notice  in  the 
present  investigation.  It  was  styled  "  Facto  de  Familia," 
or,  "Parte  de  Famille;"  and  is  usually  known  in  England 
and  the  United  States,  under  the  appellation  of  the  "  Family 


JANUARY  TERM  1829.  s  269 

[Foiter  &  Elam  vs.  Neilsoo.] 

Compact."    It  was  signed  w^ugti^n  5, 1761 ;  ratified  by  France 
August  21,  1761 ;  and  by  Spain,  August  25,  1761(a). 

The  4th  article  embraces  the  great  object  of  the  treaty, 
"  qui  attaque  une  qouronne,  attaque  I'autre ;"  and  the  18th, 
carrying  it  out  into  detail,  provides  that,  '^  en  conformite  de 
ce  principe  et  de  I'engagement  contract^  en  consequence, 
leur  majestes  tres  chretienne  et  catholique,  sont  convenues 
que  lorsqu'ils  s'agira  de  terminer  par  la  paix  la  guerre  qu'ils 
auront  soutenue  en  commun,  elles  compenseront  les  avan- 
tages  que  I'une  des  deux  puissances  pourroit  avoir  eus,  avee 
lea  pertes  que  Pautre  auroit  pu  faire;  de  maniere  que  sur  les 
conditions  de  la  paix,  ainsi  que  sur  les  operations  de  la 
guerre ;  les  deux  monarchies  de  France  et  de  TEspagne,  dans 
toute  I'etendue  de  leur  domination,  seront  regardes  et  agiront 
si  elles  ne  formoient  qu'une  seule  et  meme  puissance."  This 
provision  is  necessary,  to  enable  us  to  comprehend  Wxih  pre- 
cision, the  motives  which  induced,  and  the  construction 
which  is  to  be  given  to  subsequent  acts. 

The  preliminary  articles  of  the  treaty  of  peace,  between 
Great  Britain,  France,  and  Spain,  were  signed  November 
3d,  1762.  On  the  same  day,  another  treaty  was  executed 
between  France  and  Spain,  originating  in,  and  designed  to 
fulfil  the  stipulations  of  the  18th  article  of  the  family  com- 
pact. Roch,  in  his  Traites  de  Paix(6),  furnishes  the  follow- 
ing statement  of  it.  ''  La  Nouvelle  Orleans,  avec  la  Laui- 
siane,  sUuce  a  Vouest  du  fleuve  Mississippi,  fut  cedee  aux 
Espagnols,  par  une  convention  secrete  entre  les  deux  cours 
de  Versailles  et  de  Madrid,  signec  le  3  de  Novembro  1762, 
et  qui  n'a  jamais  etc  imprimee.  Cette  cession  avoit  pour 
motif  de  dedommager  I'Espagne  de  la  Floride,  qu'elle  aban- 
donnoit  a  I'Angletcrre  par  la  traite  des  preliminaires  dc  Paris, 
signee  le  meme  jour.  Les  habitans  Francois  de  la  Loui- 
siane  n'eurent  connoissancc  de  cette  cession  que  le  21 
Avril  1764.  lis  addresscrent  a  le  sujet  a  la  cour  de  France 
les  plus  vivos  reclamations,  qui  n'cmpecherent  pas  les  Es- 

(a)  1  CoUeccion  dc  lyaiadoia,  lib.  Marten  $  Jiccueil  dts  'Vraiih,  Tom.  I.  p. 
1.    8  Jenk.  70. 
(Zr)  Tom.  III.  p.  109. 
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pagnols  de  prendre  possession  de  cette  colonie  1e  18  Aout 
1769." 

This  cession  then  grew  out  of  the  provisions  of  the  preli- 
minary treaty  of  the  same  date,  and  wai  designed  to  com- 
pensate Spain  for  the  loss  of  Florida.  It  must  be  construed 
gobordinately  to  that  general  treaty,  and  cannot  modify  or 
control  its  provisions. 

Keeping  these  considerations  in  view,  we  may  proceed  to 
examinethepreliminarytreatiesof  the  same  date,  which  were 
finally  consummated  by  the  definitive  treaty  of  February  10, 
lT63(a).  The  first  fourteen  articles  relate  to  France  and 
Great  Britain:  the  six  succeeding  to  Great  Britain,  her  ally 
Portugel,  and  Spain.  The  6th  article  establishes  the  bounda- 
ries between  the  English  and  French  possessions,  in  the 
neighbourhood  of  the  Mississippi,  and  so  far  as  is  material 
to  this  case,  in  the  following  words :  "  The  confines  between 
the  dominions  of  Great  Britain  and  Spain,  on  the  continent 
of  North  America,  shall  be  irrevocably  fixed  by  a  line  drawn 
along  the  middle  of  the  river  Mississippi,  to  its  source,  as  far 
aa  the  river  Iberville  ;  and  from  thence,  by  a  line  drawn 
along  the  middle  of  this  river,  and  of  the  lakes  Maurepns  and 
Fontchartrain  to  the  sea ;  and  to  this  purpose  the  most  chris- 
tian king  cedes  in  full  right,  and  guaranties  to  his  Britannic 
majesty  the  river  and  port  of  Mobile,  and  every  thing  which 
he  posiesses  on  the  left  side  of  the  river  Mississippi;  except 
the  town  of  New  Orleans,  and  the  island  on  which  it  is  situ- 
ated, which  shall  remain  to  France."  By  the  19th  article, 
"  his  catholic  majesty  cedes  and  guaranties,  in  full  right, 
to  his  Britannic  majesty,  all  that  Spain  possesses  on  the  east 
or  the  south  east  of  the  river  Mississippi." 

A  reasonable  interpretation  of  these  two  treaties  seems  to 
conclude  this  question.  Each  party  had  been,  nearly  from 
the  commencement  of  the  century,  claiming  an  almost  inter- 
minable extent  of  territory ;  their  claims  were  bringing  them 
into  constant  collision  with  each  other;  these  collisions  had 
engendered  the  war  which  was  about  to  be  terminated.  The 
parties  had  agreed,  that  their  relative  rights  should  be  defini- 

{»)  Celltccien  dt  Trataiot.  146,    S  Marten,  IT.    8  Jtnkim,  IM. 
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tiveiy  and  irrevocably  adjusted,  and  natural  boundaries  wero 
agreed  upon,  which  it  was  supposed  would  preclude  all  fu- 
ture difficulty.  England  had  been  triumphant  in  the  con- 
flict ;  she  had  attained  the  objects  for  which  she  had  com- 
menced and  had  continued  hostilities.  During  the  negotiations 
for  peace,  she  had  avowed  her  determination.  SJenfcint, 
1 17.  "  The  limits  of  Canada  with  regard  to  Louisiana  shall 
be  clearly  and  firmly  established,  as  well  as  those  of  Loui- 
siana and  Virginia;  in  such  manner,  that  after  the  conclusion 
of  peace  there  may  be  no  more  difficulties  between  the  two 
nations  with  respect  to  the  construction  of  the  limits  with 
regard  to  Louisiana,  whether  with  respect  to  Canada  or  the 
other  possessions  of  England."  In  accomplishing  this  de- 
sign, France  relinquished  the  pretensions  upon  which  she 
had  before  insisted  to  extend  the  limits  of  Louisiana  to  the 
eastward  of  the  Mississippi ;  England  yielded  her  empty  and 
valueless  claim,  to  carry  the  bounds  of  her  Atlantic  colonies 
to  the  Pacific;  and  to  close  all  ground  for  future  controversy, 
Spain  ceded  her  possessions;  and  Great  Britain  became  the 
unquestioned  proprietor  of  all  the  territory  lying  to  the  east- 
ward of  the  line  designated  in  the  6th  article. 

France  then,  in  ceding  Louisiana  to  Spain,  ceded  a  coun- 
try, which,  with  the  exception  of  the  island  of  Orleans,  lay 
exclusively  to  the  westward  of  the  Mississippi ;  she  cedes  it 
as  Louisiana,  and  it  is  accepted  as  such.  Both  of  these 
powers  were  estopped  by  these  solemn  acts  from  contending 
that  Louisiana  embraced  the  territory  now  the  subject  of 
consideration. 

This  treaty  has  received  the  consideration  of  this  Court  in 
Harcourt  V8,  Gaillard,  12  fVheaton,  524,  where  ii  was  ob- 
served, "the  country  of  Florida,  south  of  the  29th  degree, 
was  a  conquest  by  Great  Britain;  and  north  of  the  29th  de- 
gree, and  up  the  Mississippi  was  held  as  a  part  of  her  own 
territory,  concerning  which  her  treaties  with  France  and 
Spain  only  established  a  disputed  boundary ^ 

After  England  had  thus  acquired  the  title  to  Florida,  and 
had  adjusted  by  solemn  compact  the  disputes  as  to  boun- 
dary, she  immediately  erected  these  acquisitions  into  two 
governments,  and  designated  them  by  the  names  of  East 
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and  West  Florida;  the  boundaries  of  which  are  iodicated  in 
the  proclamation  of  (he  British  king  in  1T63.  From  that 
period  until  after  the  United  States  acquired  Louisiana,  this 
question  was  considered  as  at  rest.  The  territory  to  the 
eastward  of  the  Mississippi  and  the  Iberville,  the  lakes  Mau- 
repas  and  Pontchartratn,  were  uniformly  recognised  as  East 
and  West  Florida;  that  to  the  westward  of  the  same  line  as 
Louisiana. 

During  the  peace  which  preceded  our  revolutionary  war, 
no  question,  or  ground  for  question,  existed.  About  the  year 
1161,  Spain  acquired  by  conquest  possession  of  West  Flo- 
rida, which  she  retained  under  that  name,  not  as  part  of 
Louisiana  which  then  belonged  to  her,  but  as  a  territory 
which  she  had  acquired  by  conquest  from  England  the  lawful 
proprietor,  known  only  by  the  appellation  of  West  Florida. 

This  possession  thus  acquired,  was  thus  continued,  jure 
betti,  untiltheterminationof  the  war.  By  the  3d  article  of  the 
preliminary  treaty  nf  peace,  it  was  stipulated  that  his  Bri* 
tannic  majesty  should  cede  East  Florida,  and  his  Catholic 
majesty  should  retain  West  Florida.  So  also  by  the  &th 
article  of  ihc  definite  treaty  of  September  3d,  1763,  his 
Britannic  majesty  cedes,  in  absolute  property,  to  his  Catholic 
majesty,  as  well  East  as  West  Florida,  guarantying  them. 
No  boundaries  are  mentioned.  The  Floridas,  known  as  such 
by  both  parties  to  the  compact,  are  ceded  by  words  of  ex- 
press grant.  It  is  not  an  adjustment  of  disputed  boundaries, 
but  a  cession  of  an  absolute  and  perfect  right. 

The  treaty  of  1 703,  tJicn,  which  this  Court  has  considered 
as  merely  fixing  a  disputed  boundary,  still  continued  in  force. 
The  war  had  not  atl'ectcd  this  portion  of  its  stipulations. 
"  Where  treaties  contemplate  a  permanent  arrangement  of 
territorial  and  other  national  rights,  it  would  be  against 
every  principle  of  just  interprclation,  to  hold  them  extin- 
guished by  the  event  of  war."  Society,  &c.  va.  New  Haven, 
8  Wheatifn,  494. 

We  may  now  briefly  review  some  of  the  leading  acts  of 
all  the  powers  concerned  in  the  treaties  of  1703  and  I7ti3; 
to  show  that,  uniformly  and  without  exception,  such  has  been 
their  understanding  of  these  compacts. 
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1.  France  considered  the  cession  made  by  her  to  Spain 
as  comprehending  the  entire  province  of  Louisiana.  The 
first  public  intimation  of  that  cession  is  contained  in  the 
letter  of  the  French  king  to  Monsieur  L'Abbadie(a),  dated 
April  21st,  17C4.  It  commences  with  these  words:  "Mon- 
sieur L'Abbadie  ; — By  a  special  act  done  at  Fontainebleau, 
November  3d,  17G2,  of  my  own  will  and  mere  motion,  having 
ceded  to  ray  very  dear  and  best  beloved  cousin  the  king  of 
Spain  and  to  his  successors  in  full  property,  purely  and  simply, 
and  without  any  exceptions,  the  whole  country  known  by  the 
name  of  Louisiana,  together  with  New  Orleans  and  the 
island  on  which  the  said  city  is  situated;  and  by  another  act 
done  at  the  Escurial,  November  13th  in  the  same  year,  his 
catholic  majesty  having  accepted  the  cession  of  the  said 
country  of  Louisiana,  and  the  city  and  island  of  New  Orleans, 
4&C."  This  contemporaneous  exposition  of  both  parties  to 
the  treaty,  before  any  other  interests  or  rights  had  intervened, 
is  entitled  to  grave  consideration. 

2.  So  in  regard  to  Spain.  She  had  previously,  as  had 
England,  endeavoured  to  confine  French  Louisiana  to  the 
western  shore  of  the  river;  she  had  accepted  a  cession  of 
that  territory  as  comprehending  "  the  whole  of  Louisiana," 
and  from  that  period  to  the  present  has  always  so  esteemed 
it.  After  she  obtained  possession  of  her  newly  acquired 
territory,  she  continued  to  hold  it  under  the  same  name  by 
the  same  limits.  When  by  the  treaty  of  1783,  she  acquired 
the  Floridas  from  England;  it  was  under  a  new  and  distinct 
title,  wholly  independent  of  that  by  which  she  held  Louisi- 
ana. The  treaty  designates  it  as  East  and  West  Florida. 
In  all  the  subsequent  controversies  between  Spain  and  the 
United  States  the  same  names  are  preserved.  To  many 
purposes  it  was  a  distinct  government  from  that  of  Louisi- 
ana, though  both  belonged  to  the  same  monarch :  it  was 
sometimes  a  dependency  upon  Cuba(6) ;  and  when  annexed, 
as  it  appears  occasionally  to  have  been,  to  the  government 

(a)  1  Laws  of  United  States,  A 12. 
(6)  Land  Laws,  46. 
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of  Louisiana,  the  executive  mBgiBtratewai  styled  the  gover- 
nor of  Louisiana  and  of  West  Florida. 

In  the  treaty  of  October  27,  1795,  between  Spain  and 
the  United  States,  the  same  distinction  ia  recognised  and 
retained.  The  2d  article  (htia  declares :  "  the  southern 
boundary  of  the  United  Slates,  which  divides  their  territory 
from  the  Spanish  colonies  of  East  and  West  Florida,  shall 
be  designated  by  a  line  beginning  on  the  river  Missisiiippi, 
&.c"  Art.  4th,  "  It  is  likewise  agreed  that  the  western 
boundary  of  the  United  Slates,  which  separates  them  from 
the  Spanish  colony  of  Louisiana,  is  in  the  middle  of  the 
channel  or  bed  uf  the  river  Mississippi,  from  the  northern 
boundary  of  ihe  said  states  to  the  thirty  first  degree  of  lati- 
tude norili  of  the  equator."  The  5th  article  is  to  the  same 
purport. 

Subsequently  to  the  transfer  of  Louisiana  lo  the  United 
States,  Spain  has  uniformly  asserted  the  same  principles; 
and  has  protested,  in  the  most  decided  terms,  against  the 
prelensions  of  the  American  government,  to  extend  their 
purchase  to  the  I'erdido.  Governor  Folch's  letter  to  go- 
vernor Claiborne,  dated  Pensncola,  May  1,  1804,  assumes 
the  ground  which  has  been  uniformly  maintained  through- 
out the  diplomatic  discussions  of  this  question. 

3.  It  is  scarcely  necessary  to  recapitulate  the  various  acts 
of  Great  Britain,  by  which  she  manifested  and  maintained 
her  right  to  restrict  the  limits  of  Louisiana  to  tlie  western 
shore  of  the  Mississippi.  Long  before  the  treaty  of  1763, 
this  had  been  a  fruitful  suurce  of  discord  between  herself 
and  France.  The  war  of  1756  had  grown  out  of  the  at- 
tempt by  the  latter  to  extend  her  two  colonies  of  Canada 
and  Louisiana(a).  The»grounds  assumed  by  her  in  her  sub- 
sequent negotiations,  and  the  manner  in  which  she  suc- 
ceeded in  establishing  them,  have  been  already  considered. 

4.  In  this  controversy,  conducted  in  an  American  tribu- 
nal, it  may  well  be  deemed  important  to  ascertain  the  views 
which  have  been  taken  and  acted  upon  by  our  own  govern- 
ment: and  the  result  of  this  inquiry  will  show,  that  the 

(a)  1  Mar$lt.  Ip-aih.  3TS.  SB3. 
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United  Stales  have  been  as  distinct  as  any  nation,  in  assert- 
ing the  principles  for  which  the  plaintifTs  in  error  contend. 
As  early  as  the  year  1779  the  importance  of  this  question 
was  perceived.  In  the  instructions  then  framed  for  Mr  Jay, 
to  conduct  the  negotiations  with  Spain  which  were  entrust- 
ed to  his  charge,  there  is  a  distinct  recognition  of  the  Flo- 
ridas,  and  an  implied  one  of  their  extending  to  the  Missis- 
sippi(o).  In  the  following  year  congress  prepared  a  state- 
ment of  the  claim  of  the  United  States  to  the  tvestern 
country  as  far  as  the  river  Mi8sissippi(6),  in  which  the  sub- 
ject is  discussed,  and  the  points  now  insisted  upon  strongly 
urged.  The  minister  was  instrnvted  "  to  insist  upon  the 
navigation  of  the  Mississippi  for  the  citizens  of  the  United 
Stales,  in  common  with  the  subjects  of  his  catholic  majesty, 
as  also  on  a  free  port  or  ports  below  the  northern  limit  of 
West  Florida."  Reference  is  made  to  the  treaty  of  1703, 
as  having  fixed  the  river  Mississippi  as  the  boundary  be- 
tween the  United  States  and  the  Spanish  seUlements;  and 
it  is  strongly  urged,  tliat  the  United  States  nrc  enlilled  to 
the  benefit  of  the  cession  made  by  Spain  to  Great  Britain. 
In  1791,  the  secretary  of  sinte  made  a  report  on  the  subjects 
of  controversy  between  the  two  governments,  in  the  course 
of  which  these  matters  are  again  considered  and  presEed(c). 
"  Our  right  to  navigate  the  Mississippi,  from  its  source  to 
where  our  southern  boundary  strikes  it,  is  not  questioned. 
It  is  from  that  point  downwards  only,  thai  the  exclusive 
navigation  is  claimed  by  Spain;  that  is  to  say,  where  she 
holds  the  country  on  both  sides,  to  wit,  Louisiana  on  the 
west,  and  Florida  on  the  east."  Again,  "  Florida  wns  ceded 
by  Spain,  (by  the  treaty  of  IT63,)  and  its  extent  westwardly 
was  fixed  to  the  lakes  Pontchartrain  and  Maurepas  and  the 
river  Mississippi."  "  We  had  a  common  right  of  navigation 
in  the  part  of  the  river  between  Florida,  the  island  of  Or- 
leans, and  the  western  bank."  "  If  we  appeal  to  the  law  of 
natare  and  nations,  as  expressed  by  writers  on  the  sub- 
ject, it  is  agreed  by  thero,  that  were  the  river,  where  it 


{&)  t  POk.  m*l.  611.  (b)  3  Pitk.  Hilt.  BlI. 

<c)  1  iXptoM.  <fikt  CMIcd  suu$,  ita 
Vol.  n.— 2  I 
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pasBcs  between  Florida  and  Louisiana  the  exeluiTe  right  of 
Spain,"  &.C. 

Reference  has  been  already  made  to  the  provisionB  of  the 
treaty  of  1795,  as  conclusive  upon  both  goveinnienls ;  and 
it  may  be  added,  that  in  the  negotiations  which  preceded 
that  treaty,  as  well  as  in  the  measures  of  both  nations  in 
carrying  its  stipulations  into  execution,  by  running  the  line 
agreed  upon,  Weal  Florida,  as  belonging  to  Spain,  is  uni- 
formly considered  as  extending  to  the  Misaisaippi,  and 
Louisiana-es  confined  to  the  western  ride  of  the  line  desig- 
nated in  the  treaty  of  1763. 

It  thus  appears,  that  from  the  earliest  periods  of  colonial 
history.  Great  Britain  and  Spain  had  insisted  that  Loairiana 
did  not  extend  eastwardly  beyond  the  Misussippi;  that 
France  finally  yielded  her  pretensions  by  the  treaty  of  1763 ; 
and  that  from  that  period  this  question  had  been  considered 
as  settled  and  at  rest,  not  only  by  all  the  parUes  to  that 
compact,  but  especially  by  the  United  States. 

The  next  important  document  to  be  examined  ii  the  treaty 
of  St  IldefonBo,  of  October  1st,  1800,  between  Spain  and 
France.  One  article  of  this  treaty  alone  has  been  commu- 
nicated to  the  public,  and  that  will  be  found  recited  in  the 
treaty  between  France  and  the  United  States,  of  April  30th, 
1803(a],  the  first  article  of  which  is  in  these  words,  "  where- 
as by  the  article  the  third  of  the  treaty  concluded  at  St  D- 
defonao  the  9th  Vindemiare,  an.  9,  (1st  October  1800,)  <tc. 
it  was  agreed  as  follows:  'his  catholic  majesty  promises 
and  engages  on  his  part  to  retrocede  to  the  French  Repub- 
lic, &c.  &-C.  the  colony  or  province  of  Louisiana,  with  the 
same  extent  it  now  has  in  tbc  hands  of  Spain,  and  that  it 
had  when  France  possessed  it,  and  such  as  it  should  be 
(telle  qu'elle  doit  etre)  after  the  treaties  subsequently  en- 
tered into  between  Spain  and  other  states.'  And  whereas  in 
pursuance  of  the  treaty  and  particularly  of  the  third  article 
the  French  Republic  has  an  incontestable  right  to  the  do- 
main and  to  the  possession  of  the  said  territory ;  the  first 
consul  of  the  French  Republic  desiring  to  give  to  the  United 
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States  a  atrong  proof  of  his  friendship,  doth  hereby  cede  to 
the  taid  United  States  in  the  name  of  the  Frencli  Republic, 
forever  and  in  full  sovereignty  the  said  territory  with  all  its 
rights  and  appurtenances,  as  fully  and  in  the  same  manner 
as  they  have  been  acquired  by  the  French  Republic,  in  vir- 
tue of  the  above  mentioned  treaty  concluded  with  his  cath- 
olic majesty." 

It  will  not  be  pretended  that  this  language  is  free  from 
ambiguity ;  and  the  probability  is,  from  an  anecdote  related 
by  one  of  the  negotiators  Barbe  Marbois,  in  his  recent  work 
on  the  sabject  of  Louisiana,  that  it  was  not  accidental.  It 
is  now  contended  that  this  article  reopens  all  the  questions 
aettlod  by  the  treaty  of  1763,  and  acquiesced  in  by  all  par- 
ties from  that  period.  Louisiana  is  no  longer  confined 
within  the  limits  there  prescribed,  and  Florida  is  to  be  re- 
duced down  to  what  France  and  England  had  before  insisted 
was  properly  included  within  that  name. 

It  will  be  remarked  that  France  cedes  to  the  United 
States  what  Spain  had  retroceded  to  her,  upon  the  same 
conditions  and  subject  to  the  same  stipulations  which  were 
contained  in  the  treaty  of  St  Ildefonso.  To  that  treaty  re- 
ference must  therefore  be  had  to  ascertain  the  extent  of  this 
cession.  The  term  retrocede  would  seem  to  limit  it  to  what 
had  been  before  ceded ;  such  is  the  natural  and  most  obvious 
signification  of  the  term.  In  this  sense  it  is  used  by  this 
Court  in  Johnson  v«.  M'Intosh,  8  fVkeaton,  584,  where  it  is 
said, "  France  ceded  Louisiana  to  Spain,  and  Spain  has  since 
retroceded  the  same  country  to  France.  At  the  time  both 
of  its  cession  and  and  retrocession,  &c." 

But  it  was  the  province  of  Louisiana :  was  it  ceded  as 
France  claimed  it  prior  to  1763,  with  an  extension  of  limits 
dictated  by  political  ambition  and  future  aspirations,  rather 
than  by  actual  occupancy ;  with  vague  and  undefined  boun- 
dariea,  which  had  been  contested  by  Spain  in  one  quarter 
attd  by  England  throughout  nearly  their  whole  extent,  or 
with  the  boundaries  solemnly  and  deliberately  settled  and 
recognised  by  treaty,  the  concurrent  act  of  all  the  parties 
interested  1  Was  it  that  Louisiana  which  an  ambitious  mo- 
narch claimed  to  extend  so  far  to  the  north  and  east  as  to  be 
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intimately  connected  with  t!ie  Canadaa,  end  to  confiae  the 
English  poBsessions  between  the  ocean  and  the  Alleghany; 
or  Buch  as  it  was  adiniLtcd  to  be  when  these  lofty  preten- 
sions were  abandoned,  and  its  limits  clearly  and  for  the  first 
time  defined  ?  Had  the  subsequent  tranter  to  the  United 
States  never  been  made,  our  interest  and  our  policy  would 
have  dictated  an  answer  to  these  interrogatories,  which 
reason  would  have  sanctioned,  and  which  argument  would 
have  confirmed.  We  never  for  a  moment  should  have 
yielded  to  a  pretension  which  went  to  unsettle  out:  westorn 
boundary  and  title  throughout  the  whole  extent  of  the  Ohio 
and  Mississippi.  But  the  whole  character  of  the  controversy 
was  changed  by  our  acquiring  a  new  interest ;  and  we,  by 
virtue  of  the  cession  of  Louisiana  to  us,  claimed  to  the  full 
extent  of  the  wildest  pretensions  of  France  when  in  the  ple- 
nitude of  her  power ;  pretensions  obsolete,  unwarranted,  and 
long  sincG  formally  surrendered. 

But  these  several  forma  of  specifiCBlion  are  annexed  to  the 
terms  of  cession,  and  these  specifications,  it  is  submitted, 
were  introduced  with  a  view  to  limit  and  restrict,  not  to 
extend  the  generality  of  the  previous  language.  I.  With 
the  same  extent  that  it  now  has  in  the  hands  of  Spain.  2. 
'  And  that  it  had  when  France  possessed  it.  3.  And  such  as 
it  ought  to  be  after  the  treaties  subsequently  entered  into 
between  Spuin  and  other  countries.  Such  is  the  language 
of  the  treaty  of  Si  tldefonso,  to  which  the  United  States  was 
DO  party. 

].  With  the  same  extent  that  it  now  has  in  the  hands  of 
Spain.  We  have  seen  lliat  Spaiu  from  a  very  early  period 
resisted  the  extension  of  Louisiana  to  the  eastward  of  the 
Mississippi:  thai  she  was  a  party  to  the  treaty  of  J7G3,with 
England,  then  owning  the  Floridas,  which  in  this  country 
has  been  judicially  and  diplomatically  considered  as  fixing 
the  limits  of  that  colony.  She  had  acquired  possession  of 
Louisiana,  in  1769, — of  the  whole  country  having  that  appel- 
lation ;  but  slill,  with  the  boundaries  which  had  been  settled. 
When  she  acquired  the  Floridas  in  1TS3,  no  change  of  limits 
was  introduced.  In  her  treaty  with  the  United  States,  in 
1795,  they  arc  recognised  by  both  parliea  as  itill  subsisting. 
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When  then  did  Spain  possess  the  territory  in  question,  under 
the  name  of  Louisiana?  Never.  The  first  specification 
then  fails  our  opponents ;  and  these  three  clauses  must  be 
considered  as  cumulative  and  concurrent ;  all  must  be  com- 
plied with. 

2,  That  i  t  had  when  France  possessed  it.  What  period  is  re- 
ferred to?  Did  it  mean  at  the  period  when  the  enterprising  La 
Salle  first  descended  the  Mississippi,  which  the  French  con- 
sidered the  first  possession ;  or  when  a  few  adventurers  endea- 
voured to  establish  a  settlement  at  Bilozi,  which  was  speedily 
abandoned;  or  when  her  restless  monarch,  stretching  his  in- 
fluence from  the  northern  lakes  to  the  Gulf  of  Mexico,  was 
labouring  to  effectuate  his  gigantic  project  of  attaining  the 
ascendancy  over  the  entire  continent?  Or,  was  that  period 
referred  to,  when  compelled  to  surrender  these  lofty  preten- 
sions, she  compromised  with  her  opponents,  and  fixed  irre- 
vocably the  bounds  of  her  American  dominions  9  Unques- 
tionably, the  latter.  Such  were  the  limits  fixed  by  all  the 
parties  in  interest,  in  1762, 1763.  It  has  been  objected  that 
France  never  did  possess  Louisiana  to  this  limited  extent; 
that  she  ceded  it  to  Spain  on  the  same  day  on  which  the  pre- 
liminaries were  signed,  and  consequently  never  had  any  title 
to  the  country  with  these  defined  boundaries.  But  the  ces- 
sion to  Spain  was  made  by  a  secret  treaty,  which  has  never 
to  this  day  been  published  to  the  world,  and  which  was  not 
known  to  be  in  existence  until  April  1764,  nor  carried  into 
execution  by  the  transfer  of  possession,  until  August  1769. 
From  the  autumn  of  1762  until  August  1769,  a  period  of 
near  seven  years,  France  was  in  possession  of  Louisiana, 
with  these  ascertained  and  settled  limits;  and  at  no  other 
period  of  time  were  the  bounds  either  of  her  settlements  or 
her  claims  defined,  even  by  herself.  To  this  period  then, 
this  clause  of  the  treaty  must  have  had  reference,  and  this 
construction,  and  this  alone,  will  reconcile  the  different 
clauses  with  each  other ;  with  what  is  reasonable,  or  what  is 
honest. 

3.  Such  as  it  ought  to  be  after  the  treaties  subsequently 
entered  into  between  Spain  and  other  countries.  It  may 
well  be  doubted  whether  this  phrase  has,  or  was  intended  to 
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have  any  refereDce  to  the  subject  of  boundary.  It  may  more 
reasonably  be  understood  to  look  to  those  stipulations  which 
Spun  had  made  with  other  nations,  particularly  with  the 
United  States ;  conceding  to  us  the  free  navigation  of  the 
Mississippi,  aoc^  right  of  deposit  at  New  Orleans. 

If,  however,  it  be  considered  as  referring  to  the  subject  of 
boundary,  what  construction  can  it  receive  9  Subsequently 
to  the  possession  of  France,  Spain  had  entered  into  but  two 
treaties  which  can  in  any  manner  affect  the  question  :  That 
of  17B3,  in  which  Great  Britain  ceded  the  Floridas  to  her, 
by  virtue  of  which  in  her  negotiations  with  the  United  States 
she  claimed  to  carry  her  rights  up  the  Mississippi,  as  for 
north  as  the  mouth  of  the  Yaroo  ;  but  never  urged,  as  the 
proprietor  of  Louisiana,  any  rights  to  the  eastward  of  the 
Mississippi.  The  treaty  of  1795,  already  cited,  was  the  se- 
cond treaty  which  Spain  had  made,  nnd  that,  as  has  been 
shown,  expresaly  recognises  the  Mississippi  as  the  c(Hmnon 
boundary  of  Louisiana  and  West  Florida. 

With  these  three  clauses  of  description,  of  limitation,  not 
of  enlargement,  was  this  territory  ceded  to  France  in  1800. 
Should  doubts  still  exist  as  to  its  extent,  it  is  reasonable  that 
we  should  be  allowed  to  remove  them,  by  reference  to  the 
contemporaoeoui  acts  of  all  parties.  The  treaty  of  St  Ilde- 
fbnso  appears  to  have  been  signed  on  the  1st  of  October  1600. 
The  diplomatic  history  of  our  own  government  shows  that 
the  negotiations  with  France,  which  terminated  by  our  ac- 
quisition of  Louisiana,  commenced  in  January  1803,  and  that 
the  result  was  not  known  in  the  ceded  country  until  a  late 
period  in  that  year.  The  royal  order  from  the  king  of  Spain 
for  the  delivery  to  France,  was  issued  at  Barcelona,  October 
15,  1803.  It  directs  the  delivery  to  be  made  to  general 
Victor  or  other  officer  authorised  by  the  French  republic; 
and  he  is  to  be  put  in  possession  of  "  the  colony  of  Louisiana 
and  its  dependencies,  as  also  of  the  city  and  island  of  New 
Orleans,  with  the  same  extent  that  it  now  has,  that  it  had  tn 
the  hands  of  France  when  she  ceded  it  to  my  royal  crown, 
and  such  as  it  ought  to  be  afler  the  treaties,  &c."  On  the 
18th  of  May  1B03,  Don  Manuel  de  Salcedo,  the  governor  of 
the  provinces  of  Louisiana  and  West  Florida,  and  the  Mar- 
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quis  de  Casa  Calvo,  who  were  the  commissioners  to  deliver 
the  possession  to  the  French  authorities ;  issued  their  pro- 
clamation announcing  the  fact  of  cession,  and  that  the  treaty 
was  to  be  ''  executed  in  the  same  terms  that  France  ceded 
it  to  his  majesty,  in  virtue  of  which  the  lin4l  on  both  shores 
of  the  river  St  Louis  or  Mississippi,  shau'remain  as  they 
were  irrevocably  fixed  by  the  7th  article  of  the  definitive 
treaty  of  peace,  concluded  at  Paris  on  the  10th  of  February 
1763,  according  to  which  the  settlements  firom  the  river 
Manchac  or  Iberville,  to  the  line  which  separates  the  Ame- 
rican territory  from  the  dominions  of  the  king,  are  to  remain 
under  the  power  of  Spain,  and  annexed  to  West  Florida." 

The  final  act  of  delivery  to  the  French  commissioner,  is 
dated  November  30,  1803,  and  purports  to  transfer  the  pos- 
session "  of  Louisiana  and  its  dependencies,  as  also  of  the 
city  and  island  of  New  Orleans,  to  the  same  extent  which 
they  now  possess,  and  which  they  had  in  the  hands  of  France 
when  she  ceded  them  to  the  crown  of  Spain.'*  These  three 
documents  have  recently  been  submitted  to  congress  in  a 
communication  from  the  president,  and  will  shortly  consti- 
tute a  part  of  the  history  of  the  nation.  The  two  first,  which 
are  very  explicit,  bear  date  when  it  was  not  supposed  that 
this  country  would  have  an  interest  in  the  subject.  They 
may  be  regarded  as  the  contemporaneous  exposition  by  both 
France  and  Spain  of  the  language  of  the  treaty  of  cession. 
No  other  power  deriving  interests  under  them,  or  either  of 
of  them,  can  question  the  construction  which  they  have 
agreed  to  place  upon  their  own  agreement. 

But  the  United  States  did  accept  a  delivery  of  this  same 
country  as  a  full  and  complete  execution  of  the  treaty  with 
France,  and  recognized  by  the  public  act  of  their  commis- 
sioners, of  December  20,  1803,  the  full  performance  by  Spain 
of  the  treaty  of  St  Ildefonso,  and  by  France  of  her  engage- 
ments in  the  treaty  of  the  preceding  April.  Two  separate 
conventions  between  the  United  States  and  France  ware 
executed  on  the  same  day  with  the  treaty  of  cession.  The 
first  of  these  {I  L.  U.  S.  140)  stipulates  for  the  payment  of 
the  consideration  money  for  the  purchase  of  Louisiana.  The 
second  article  of  this  convention,  and  the  third  of  the  second. 
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make  the  paymeots  to  fall  due  after  the  poiKiaioa  of  Lon- 
itiana  shall  be  given.  By  making  the  payments,  we  acknow- 
ledged that  France  had  fully  complied  with  the  engagementi 
to  put  us  in  possession. 

The  general  nnpciples  of  law  may  with  propriety  be  re- 
ferred to,  as  furatshing  the  best  aad  safest  guides  in  the  in- 
terpretation of  public  as  well  as  private  compacts.  Both 
Fraoce  and  Spain  have  derived  their  jurisprudence  from  the 
oivil  code,  and  among  all  of  them  this  general  rule  will  be 
found.  "  The  obscurities  and  uncertainties  of  obligatory 
clauses,  are  to  be  interpreted  in  favour  of  the  party  who 
obliges  himself:  and  the  obligation  must  be  restricted  to  the 
sense  which  lessens  the  obligation;  for  he  who  obliges  him- 
self, does  it  as  little  as  he  can,  and  if  the  other  party  is  not 
satisfied,  he  is  bound  to  require  a  clearer  and  fuller  expla- 
nation of  the  meaning  of  the  clauee(o). 

The  conclusion  then  to  which  we  are  brought  by  all  these 
different  views  of  the  subject  is  the  same ;  and  it  is  confi- 
dently submitted,  that  by  no  fair  interpretation  of  the  lan- 
guage of  the  treaty  of  St  lidefonso,  can  it  be  understood  to 
have  conveyed  to  France  any  portion  of  what  was  known 
and  occupied  as  West  Florida ;  and  that  no  portion  of  it  was 
ceded  to  the  United  States  under  the  name  of  Louisiana. 

Should  it  appear,  however,  that  we  have  misapprehended 
the  force  of  the  arguments  which  have  been  presented,  we 
claim  the  judgment  of  the  Court  upon  other  grounds. 

From  the  year  1804  the  United  States  claimed  to  give 
such  a  construction  to  the  two  treaties  that  have  been  con- 
sidered, as  would  pass  the  title  to  the  country  east  of  the 
Mississippi  as  far  as  the  Perdido.  This  claim  was,  however, 
confined  to  diplomatic  discussion ;  it  was  not  made  public, 
no  notice  of  it  was  communicated  to  the  world,  nor  was  it 
manifested  by  any  overt  act  or  proceeding.  Until  the  year 
1810  nothing  was  done  to  enforce  this  claim.  During  this 
interval,  while  Spain  continued  in  the  full  and  entire  exer- 
cise of  her  sovereign  authority  over  this  territory,  unques- 
tioned, so  far  as  the  world  could  know,  the  grant  in  question 
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was  concluded ;  the  title  of  the  plaintiffs  emanated  from 
this  sovereign,  de  facto.  In  our  recent  controversy  with 
Great  Britain,  in  relation  to  the  north  eastern  boundary,  it 
appears  to  have  been  agreed  by  both  parties  to  be  a  funda- 
mental principle  of  public  law  and  of  cooMpn  justice,  that 
the  acts  of  a  sovereign  power  over  the  teriTOry  which  it  has 
ceded,  are  lawful  until  possession  has  been  transferred(a). 
This  principle  has  been  recognised  by  various  acts  of  con- 
gress, which  admit  the  validity  of  grants  made  by  France 
and  Spain,  both  in  the  lower  and  upper  Louisiana,  up  to 
the  day  when  formal  possession  was  taken  by  the  American 
authorities*  Upon  this  principle  the  validity  of  this  title 
might  be  safely  placed.  It  would  be  the  height  of  injustice, 
for  the  government  of  the  United  States  to  annul  all  grants 
made  by  the  Spanish  functionaries,  during  the  time  that 
Spain  occupied  the  country,  virtually  by  our  permission  and 
under  a  claim  of  right. 

In  the  year  1810,  after  Spain  had  become  the  scene  of 
turbulence  and  revolution,  and  the  reins  of  government 
over  her  colonies  had  dropped  from  her  hands,  when  various 
movements  were  made  in  the  Floridas,  which  threatened 
danger  and  inconvenience  to  us;  the  President  of  the  United 
States  issued  a  proclamation,  by  virtue  of  which  this  terri- 
tory was  occupied  by  the  American  troops.  This  proclama- 
tion, dated  October  27,  1801,  (5  fVait'a  State  Papers,)  al- 
though it  asserts  the  right  of  the  United  States  to  the  terri- 
tory in  question,  represents  it  as  a  subject  of  discussion  and 
controversy  between  the  two  governments ;  places  the  act 
upon  the  ground  of  an  amicable  proceeding,  rendered  ne- 
cessary by  the  subversion  of  the  Spanish  authority ;  and  as- 
serts, that  in  the  hands  of  the  United  States  it  would  still 
continue  ''  the  subject  of  fair  and  friendly  negotiation  and 
adjustment."  It  did  continue  the  subject  of  much  discus- 
sion, until  all  the  differences  between  the  two  nations  were 
terminated  by  the  treaty  of  February  22,  1819(6).  By  the 
second  article  of  this  treaty,  his  catholic  majesty  cedes  to 

(a)  Mr  Clay  to  Mr  Vaughan,  17th  Bfarch  1828. 
(6)  Land  law»,  63. 
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the  United  Statei,  in  full  property  and  Bovereignty,  all  the 
territories  which  belong  to  him,  situated  to  the  eastward  of 
the  Mississippi,  known  by  the  name  of  East  and  West  Flo- 
rida. By  the  6th  article,  all  the  grants  of  lands  made  before 
the  24th  Januuy  1818,  by  his  catholic  majesty,  or  by  bis 
lawful  authorities,  in  the  said  territories  ceded  by  his  ma- 
jesty to  the  United  States,  shall  be  ratified  and  confirmed 
to  the  persons  in  possession  of  the  lands,  to  the  same  ex- 
tent that  the  same  grants  would  be  valid  if  the  territories 
had  remained  under  the  dominion  of  his  catholic  majesty." 

This  is  by  its  terms,  so  far  as  relates  to  these  articles,  a 
treaty  of  cession.  The  first  article  so  purports  to  be;  the 
second  purports  to  fix  limits,  but  its  provisions  are  ex- 
pressly confined  to  the  territories  west  of  the  Mississippi. 
The  preamble  sets  forth,  that  the  two  parties  have  agreed 
"  to  settle  and  terminate  ail  their  differences  and  pretensions 
by  a  treaty." 

One  of  the  most  interesting  of  these  differences  respected 
the  country  lying  between  the  Mississippi  and  the  Perdido. 
Each  party  had  pretensions  to  it;  those  pretensions  had 
been  warmly  urged ;  numerous  private  rights  were  dependent 
upon  the  decision  of  them.  All  these  matters  were  either 
settled  by  the  treaty,  or  they  still  remain  open.  If  settled, 
it  is  by  the  general  terms  of  cession :  they  are  sufficiently 
comprehensive;  they  embrace  "all  the  territories  which 
belonged  to  the  king  of  Spain  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Florida." 

Had  this  territory  continued  under  the  power  of  Spain, 
had  the  United  States  not  in  1810  occupied  it  by  force  of 
arms,  no  room  for  controversy  would  have  existed.  Can 
that  act  of  occupation,  preceded  by  the  proclamation  of 
Mr  Madison,  followed  up  by  similar  declarations,  that  it 
was  not  in  any  manner  designed  to  preclude  discussion,  bat 
to  leave  the  question  of  title  for  subsequent  adjustment  un- 
affected by  this  procedure ;  in  any  manner  change  Uie  rela- 
tive rights  of  the  parlies,  or  vary  the  construction  to  be  given 
to  the  treaty  of  18191  Nor  can  our  own  municipal  pro- 
ceedings be  resorted  to,  to  aid  in  interpreting  the  treaty. 
Spain  is  not  to  be  affected  by  our  legislative  or  executive  acts: 
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and  if  any  thing  of  that  kind  is  resorted  to  for  the  purpose 
of  affecting  the  interests  of  her,  or  of  her  grantees,  this  go- 
vernment will  stand  condemned  as  guilty  of  a  gross  breach 
of  g09d  faith,  and  of  a  positive  fraud  upon  the  other  con- 
tracting party. 

A  reference  to  the  correspondence  between  the  parties  to 
the  negotiation,  will  show  that  such  was  not  their  design. 
On  the  34th  October  1818,  Don  Onis,  the  Spanish  minister, 
communicated  to  Mr  Adams,  the  American  secretary  of 
state,  his  prqjed  for  this  stipulation  in  the  treaty,  and  be 
proposed  to  cede,  ^'  in  full  property  and  sovereignty,  the 
provinces  of»East  and  West  Florida,  with  all  their  towns  and 
forts,  such  as  they  were  ceded  by  Great  Britain  in  1783, 
<&c.''  The  answer  of  Mr  Adams  to  this  communication  is 
not  published  among  the  documents  transmitted  to  congress 
on  the  7th  December  1818,  but  was  afterwards  made  public. 
It  will  be  found  to  contain  the  following  explicit  language. 
"  The  uselessness  of  any  stipulation  on  the  subject  of  this 
first  proposition  is  further  demonstrated  by  the  nature  of  the 
second,  in  which  you  announce  your  authority  to  cede  all 
the  property  and  sovereignty  possessed  by  Spain  in  and  over 
the  Floridas.  The  effect  of  this  measure  being  necessarily 
to  remove  aU  causes  of  conterUion  between  the  contracting 
parties  with  regard  to  the  possession  of  those  territories,  and 
to  every  thing  incidental  to  them ;  it  would  be  worse  than 
superfluous  to  stipulate  for  restoring  them  to  Spain,  in  the 
very  treaty  by  which  they  are  to  be  ceded  in  full  sovereignty 
and  possession  to  the  United  States."  And  in  a  subsequent 
part  of  the  same  communication,  it  is  also  said  in  reference 
to  the  stipulations  of  a  former  treaty ;  "  whatever  relates  in  . 
them  to  limits,  or  to  the  navigation  of  the  Mississippi,  has 
been  extinguished  by  the  cession  of  Louisiana  to  Franca, 
and  by  her  to  the  United  States,  urith  the  exception  of  the 
line  between  the  United  States  and  Florida,  which  will  also 
be  annuUed  by  the  cession  of  Floriday  which  you  now  pro- 
pose.^^ 

The  project  of  the  treaty  delivered  by  Don  Onis  under 
date  of  the  9th  February  1819,  and  the  counter  project  of 
Mr  Adams  on  the  I  Sth  of  the  same  month,  will  be  found  in 
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tbe  papers  communicated  by  the  president  to  congress  on 
the  7th  December  1819 ;  and  in  p.  50  of  the  same  documents 
will  be  found  the  remarks  of  M.  de  Neuville,  who  was  active 
in  his  efforts  to  bring  the  parties  to  a  settlement.  V I^  is 
agreed  by  both  parties  that  the  article  stipulating  the  ces- 
sion of  the  Floridas,  shall  be  so  framed  as  to  cover  the 
honour  of  both  parties,  and  prove  that  the  treaty  is  an  ami- 
cable convention,  divested  of  all  mental  reservations,  dis- 
guise or  recrimination." 

But  the  language  of  the  treaty  would  seem  to  preclude  all 
possibility  of  question.  The  cession  by  the  king  of  Spain 
of  "  all  the  territories  which  belonged  to  himiisituated  to 
the  eastward  of  the  Mississippi,  known  by  the  name  of  East 
'  and  West  Florida,"  by  its  terms  embraced  the  territory  in 
question.  That  was  known  by  both  countries,  and  repeat- 
edly called  West  Florida.  In  fact  the  two  Floridas  received 
their  names  by  the  same  act  which  fixed  their  limits,  the 
proclamation  of  1763.  In  retaining  those  names  the  same 
boundaries  were  preserved,  and  were  never  departed  from. 
Spain  is  equally  precluded  from  gainsaying  the  words  of 
cession,  as  the  United  States  from  questioning  the  words  of 
description.  By  adopting  any  limitation,  the  treaty  would 
not  do  what  it  purported  to  do ;  all  the  differences  be- 
tween the  two  nations  are  not  composed;  ail  the  terri- 
tory known  by  the  name  of  East  and  West  Florida  was  not 
ceded;  mental  reservations  must  have  been  made;  dis- 
guises must  have  been  assumed,  and  recriminations  nuist 
ensue. 

If  this  then  be  the  true  exposition  of  the  treaty,  the  lan- 
guage of  the  8th  article  would  seem  conclusive  upon  the 
case.     That  provides  that  '<  all  the  grants  of  land  made  be- 
fore the  24th  of  January  1818,  by  his  catholic  majesty  or  by 
his  lawful  authorities  in  the  said  territories,  ceded  by  hi 
majesty  to  the  United  States,  shall  be  ratified  and  confirme 
to  the  persons  in  possession  of  the  lands*,  to  the  same  ezte! 
that  the  same  grants  would  be  valid  if  the  territories  b' 
remained  under  the  dominion  of  his  catholic  majesty."    7 
distinction  is  made  between  that  part  of  West  Florida  wh 
we  occupied  in  1810,  and  that  which  still  continued  ur 
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the  authority  of  Spain.  All  are  put  upon  the  same  foot ;  all 
is  ceded ;  and  all  grants  throughout  the  whole  are  confirmed. 
In  De  la  Croix  vs.  Chamberlain,  12  Wheat.  599,  this  Court 
remarked,  '<  if  the  United  States  and  Spain  had  settled  this 
dispute  by  treaty,  before  the  United  States  extinguished  the 
claim  of  Spain  to  the  Floridas,  the  boundary  fixed  by  such 
treaty  would  have  concluded  all  parties.  But  as  that  was 
not  done,  the  United  States  have  never,  so  far  as  we  can 
discover,  distinguished  between  the  concessions  of  land 
made  by  the  Spanish  authorities  within  the  disputed  terri- 
tory while  Spain  was  in  the  actual  possession  of  it,  and 
concessions  of  a  similar  character  within  the  acknowledged 
limits." 

It  was  strenuously  insisted  in  the  court  below,  and  we  are 
apprised  that  the  same  point  will  be  again  pressed,  that  the 
judicial  tribunals  of  the  United  States  are  precluded  from 
investigating  this  question,  and  giving  a  different  construc- 
tion to  these  treaties  from  that  which  they  have  received 
from  the  executive  and  legislative  departments  of  the  go- 
vernment. We  apprehend  that  the  question  before  the  Court 
is  one  of  a  purely  legal  kind.  In  a  recent  correspondence 
between  the  Spanish  minister  and  our  own  executive  upon 
the  subject  of  these  grants,  the  former  was  especially  re- 
ferred to  these  tribunals  as  alone  competent  to  investigate 
and  decide  upon  the  question  of  right.  An  American  citizen 
has  a  right  to  demand  protection  from  the  courts  of  his 
country  against  the  lawless  acts  of  the  executive,  and  the 
unconstitutional  proceedings  of  the  legislature. 

In  the  decision  of  this  question  the  plaintiffs  invoke  the 
aid  of  treaties.  They  place  their  claim  upon  the  language 
of  treaties  which  the  constitution  has  made  the  law  of  the 
land,  and  which  cannot  be  annulled  by  the  executive,  or  by 
the  legislature.  • 

But  have  these  departments  of  the  government  assumed 
ground,  which  will  in  case  of  a  favourable  decision  involve 
them  in  controversy  with  the  judiciary?  We  have  endeav- 
oured throughout  the  whole  argument  to  show  that  in  every 
step  we  have  taken  we  are  sustained  by  the  executive.  We 
submit  as  conclusive  upon  the  subject  the  executive  con- 
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ftniction  of  the  treaty  of  1819,  in  relation  to  the  grant  made 
to  Don  Pedro  de  Vargas.  This  grant  included  all  the  land 
preTioUBly  angranted  to  the  westward  of  the  Perdtdo,  "  com- 
pfshending  all  the  waste  land§  which  belong  or  may  belong 
to  Spain,  and  ore  in  dispute  or  reclamation  with  the  United 
States  according  to  the  tenor  of  treaties(a)."  Thit  was  one 
of  the  three  large  grants  of  which  ourgOTemment  demand- 
ed, and  obtained  from  Spain,  an  express  act  nullifying  and 
BToidiog  them,  as  made  in  fraud  of  the  8th  article  of  the 
-treaty.  Ut>on  what  principle  was  this  done  unless  upon  the 
admission  that  the  lands  were  grantable  by  Spain,  and  that 
if  the  date  was  anterior  to  the  period  prescribed  in  the 
treaty,  the  concession  would  be  valid  to  pass  the  title. 

In  reference  to  the  acts  of  congress,  it  may  well  be  ques- 
tioned, whether  any  mere  municipal  act  of  domestic  legisla- 
tion can  be  legitimately  appealed  to  for  the  purpoae  of  aid- 
ing in  the  interpretation  of  treaties.  They  were  unknown 
to- Spain ;  she  was  in  no  manner  bound  by  tbem,  nor  ought 
they  to  possess  this  effect. 

But  it  is  by  no  means  apparent  that  any  such  language  was 
used  or  any  such  intention  entertained  by  congress.  Nearly 
all  their  legislation  on  the  subject  grew  out  of  the  act  of 
occupation  in  1810,  and  should  be  construed  in  subordina- 
tion to  the  language  of  the  president's  proclamation.  A 
careful  examination  of  these  acts  will  show  a  cautious  and 
guarded  avoidance  of  this  question.  The  act  of  Mareh  26th 
1804(6),  sect.  1,  declares  "  that  all  that  portion  of  country 
ceded  by  France  to  the  United  States  under  the  oame  of 
Louisiana,  which  lies  south  of  the  Mississippi  territory,  and 
of  an  east  and  west  line  to  commence  on  the  Mississippi 
river  at  the  33d  degree  north  latitude  and  to  extend  west  to 
the  western  boundary  of  said  cession,  shall  constitute  a  ter- 
ritory of  the  United  States  under  the  name  of  the  territory 
of  Orleans."  Sect.  12.  "The  residue  of  the  province  of 
Louisiana  shall  be  called  the  district  of  Louisiana." 

The  act  of  February  20, 1811  provides  in  the  first  section, 
"  That  the  inhabitants  of  all  that  part  of  the  country  or  ter- 
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ritory  ceded  under  the  name  of  Louisiana,  dx.  contained 
within  the  following  limits ;"  the  first  lines  are  to  the  west- 
ward of  the  Mississippi,  which  river  is  reached  at  the  23d  de- 
gree north  latitude ; ''  thence  down  the  said  river  to  the  river 
Iberville,  and  from  thence  along  the  middle  of  the  said  river 
and  lakes  Maurepas  and  Pontchartrain,  to  the  Gulf  of  Mex- 
ico." 

The  act  of  April  8,  1812,  for  the  admission  of  the  state  of 
Louisiana  into  the  union,  in  its  first  section  prescribes  the 
same  limits. 

The  act  of  April  14,  1812  is  the  first  which  professes  to 
legislate  directly  upon  this  tract  of  country,  and  in  enlarg- 
ing the  limits  of  Louisiana  so  as  to  embrace  a  portion  of  it, 
it  styles  it  '^  all  that  tract  of  country  comprehended  within 
the  following  bounds,"  no  longer  employing  the  phraseology 
before  applied  to  the  undisputed  country ;  *'  all  that  part  of 
the  territory  or  country  ceded  under  the  name  of  Louisiana." 

The  acts  annexing  other  portions  of  this  territory  to  Mis- 
sissippi and  to  Alabama  are  equally  guarded  in  their  terms; 
nor  am  I  aware  of  any  one  act  of  congress,  which  in  precise 
and  positive  language  calls  this  country  apart  of  that  which 
was  ceded  to  us  under  the  name  of  Louisiana. 

This  great  and  interesting  question,  which  has  heretofore 
been  discussed  diplomatically  between  the  representatives 
of  the  two  nations,  where  interests  were  involved  in  it,  upon 
grounds  of  policy  and  national  interest,  is  now  presented 
for  decision  as  a  merely  legal  question.  It  has  ceased  to  be 
a  national  controversy,  and  has  assumed  a  shape  peculiarly 
fitted  for  this  tribunal. 

The  ultima  ratio  legis  is  to  be  the  arbiter,  instead  of  the 
ultima  ratio  regum.  No  department  of  the  government  can 
take  exception  at  a  decision  in  favour  of  the  plaintifis,  and 
it  is  confidently  hoped,  that  if  the  treaties  according  to  their 
fiur  construction  (the  supreme  laws  of  the  land)  by  a  just 
interpretation  can  sanction  their  title,  it  will  here  find  its 
confirmation. 

Mr  Jones,  for  the  appellees. 

This  case  comes  up  for  decision  on  the  third  exception, 
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taken  by  the  respondent  in  the  court  below,  which  wu  lua- 
tained  in  that  court,  and  the  petition  of  the  appellant  there 
ducassed. 

That  exception  was  as  followa : 

"  For  that  the  petitioners  do  not  set  forth  any  right  of 
recovery  of  the  land  demanded  by  them,  for  that  they  allege 
that  the  land  demanded  by  them,  liea  in  a  district  former- 
ly called  Feliciana,  within  the  late  province  of  West  Flori- 
da, and  petitioners  claim  under  a  grant  made  by  the  Spa- 
nish governor  of  land  situated  in  said  district,  to  the  person 
under  whom  they  allege  that  they  derive  title,  at  New  Or- 
leans, on  theSd  of  January  1804,  and  subsequently  confirmed 
by  the  Spanish  government ;  whereas,  all  that  section  of 
country  which  was  formerly  called  Feliciana,  was  long  be- 
fore the  alleged  date  of  said  grant,  ceded  by  the  government 
of  Spain  to  the  government  of  France,  and  by  the  govern- 
ment of  France  to  the  United  States ;  and  the  grant  afore- 
said is  null  and  void,  and  has  no  effect  whatever,  and  the 
officers  making  the  same  had  not  then  and  there  any  right 
or  authority  so  to  do." 

The  point  then  for  the  decision  of  the  Court  is,  whether 
the  plaintiffs,  by  their  petition  and  the  documents  annexed, 
exhibit  a  prima  facie  right  and  title  to  the  lands  demanded 
by  them ;  or  according  to  the'specific  objection  made  by  the 
defendant,  had  the  Spanish  governor  of  Louisiana  any  right 
on  the  2d  of  January  1804,  at  New  Orleans,  to  make  this 
grant  to  Jayme  Jorda,  of  $40,000  arpents,  or  ia  it  in  any 
-  way  confirmed  by  any  laws  of  the  United  States  or  of  the 
state  of  Louisiana? 

This  question  is  to  be  solved  by  deciding  what  were  the 
limits  or  boundaries  ofthe  territory  ceded  by  Spain  to  France 
in  1800,  and  by  France  to  the  United  SUtes  in  1803,  under 
the  name  of  Louisiana. 

The  district  of  country  within  which  the  lands  claimed 
are  situated,  did  not  form  part  of  the  territory  erected  into 
a  state,  under  the  name  of  Louisiana.  This  act  passed  Fe- 
bruary 1811.  In  April  1813,  congress  passed  an  act  enlarg- 
ing the  limiu  of  the  state ;  and  the  parish  of  Feliciana,  within 
which  these  lands  are,  forms  a  part  of  this  district. 
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This  has  more  the  appearance  of  a  question  of  fact,  than 
of  law ;  but  the  parties  have  treated  it  as  of  the  latter  char- 
acter, as  resting  on  facts  of  a  public  and  notorious  nature,  of 
which  courts  will  take  notice  without  proof.  The  divisions, 
districts  and  boundaries  of  a  country  are  as  much  a  matter 
of  law,  as  the  existence  of  the  government,  and  of  the  Court 
itself.     Starkie'8  Ev.  Part  III.  410  to  428.     Part  II.  164. 

The  question  raised  seems  moreover  to  belong  rather  to 
politics  than  law;  it  rests  upon  the  construction  of  a  treaty; 
and  of  the  construction  of  a  treaty,  as  a  general  question, 
the  government  is  the  best  judge ;  and  where  the  govern- 
ment has  decided  upon  a  line  of  construction,  there  would 
be  great  embarrassment  and  ought  to  exist  very  paramount 
reasons,  even  with  all  the  power  and  control  given  to  courts 
under  our  very  peculiarly  organised  federation,  to  warrant 
their  departure  from  the  construction  given  by  the  govern- 
ment. 

The  defendant  then  insists,  and  it  is  the  first  line  of  de- 
fence which  he  raises  against  the  attack  of  the  plaintiffs  : 

1.  That  it  has  been  long  since  settled  and  established 
by  the  government  of  the  United  States,  that  the  territory  in 
question  was  ceded  by  Spain  to  France  in  iSOO,  by  France 
to  the  United  States  in  1803;  and  that  the  courU  of  the 
United  States  are  bound  by  this  interpretation  of  that  treaty. 
The  act  authorising  the  President  of  the  United  States  to 
take  possession,  or  the  act  erecting  Louisiana  into  a  terri- 
tory, cannot  of  themselves,  and  without  the  aid  of  extrinsic 
facts,  decide  the  matter,  because  they  no  where  recognize 
any  specific  limits  of  Louisiana :  but  by  what  authority  other 
than  the  treaty  of  1803,  and  the  construction  contended  for 
by  the  appellee,  and  adopted  by  the  government,  was  Mo- 
bile taken  possession  of  in  1804,  and  erected  into  a  separate 
revenue  district,  immediately  on  the  ratification  of  the  treaty  ? 
Act  of  congress  of  24lh  February  1804,  sect.  11.  Procla- 
mation  of  the  President,  27th  October  1810.  State  PdperSy 
Vol.  V. 

Again,  when  in  1812  congress  annexed  this  very  territory  to 
Louisiana,  then  already  a  state,  could  any  thing  more  deci- 
sively mark  and  ascertain  the  clear  construction  and  inter- 
VoL.  II.— 2  L 
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prelatioD  of  congreGs,  tliat  this  districl  of  country  was  ceded 
by  Spain  to  France  in  1800,  and  by  France  to  the  United 
Stales  in  1803 — can  the  courU  of  the  United  States,  after 
Buch  conclusive  evidence  of  the  acts  of  the  government,  con- 
sider the  question  as  open,  whether  this  territory  was  thus 
ceded  or  not? 

From  the  acquisition  of  Louisiana  in  1803,  lo  the  period 
of  the  conclusion  of  the  treaty  with  Spain,  by  which  Florida 
was  ceded  to  the  United  States,  there  has  been  an  uninter- 
rupted series  of  legislative  acts  affecting  the  territory,  which 
the  appellants  say  remained  the  property  of  Spain  until  the 
Florida  treaty.  Cited  acts  of  congress  2d  March  1805,21st 
April  1806,  3d  March  1807,  3d  March  IBM,  13th  Decem- 
ber 1811,25th  April  1812,  12th  and  i8th  April  1814,  3d 
March  1819,  11th  May  1820,  8th  May  1822,  27th  February 
1814. 

AH  these  various  acts  of  congress  clearly  recognise  the 
interpretation,  that  the  territory  in  question  was  ceded  to 
the  United  States  by  the  treaty  of  Paris  in  1803;  and  the  act 
of  25th  April  1812  legislates  on  the  subject  of  this  identi- 
cal territory  by  description,  viz.  territory  east  of  the  island 
of  Orleans,  and  west  of  the  Perdido:  and  yet  the  position 
taken  by  the  ptaintilTs  in  this  case,  calls  upon  this  Court  lo 
decide  that  this  territory  formed  no  part  of  the  United  Stales 
until  it  was  annexed  to  it  by  the  treaty  of  Washington  of 
22d  February  1819.  Hundreds  if  not  thousands  of  certifi- 
cates have  been  issued  by  the  land  commissioners  to  indivi- 
duals under  the  acts  of  1819,  1622,  and  1825,  conferring 
titles,  as  against  the  United  States,  to  lands  lying  within 
this  territory,  and  covered  by  grants  similar  to  the  plaintiff's. 
The  plaintifls  demand  that  all  this  solemn  legislation,  and 
all  these  judicial  proceedings,  are  to  be  considered  as  so 
much  usurpation  on  the  part  of  the  government  of  the 
United  States  on  the  rights  of  his  Catholic  majesty  and  his 
subjects.  It  will  surely  require  some  very  cogent  arguments, 
and  a  very  imperious  necessity  of  duty,  to  induce  this  Court 
to  decide  in  contradiction  to  such  a  aeries  of  acts  of  the 
government.     The  states  of  Alabama  and  Mississippi  were 
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created  in  1817,  and  they  also  according  to  the  doctrine, 
contended  for  by  the  plaintiffs,  were  made  up  of  large  por- 
tions of  his  catholic  majesty's  dominions ;  for  such  is  the 
direct  consequence  of  maintaining  that  the  territory  east 
of  the  island  of  Orleans  and  west  of  the  Perdido,  was  not 
ceded  to  the  United  States  by  the  treaty  of  1803,  but  only 
by  the  treaty  of  1819.  It  is  left  to  the  Court  to  imagine  the 
consequences  of  such  a  conclusion. 

The  question  involved  in  this  case  has  been  raised  and 
decided  in  the  stale  courts,  viz.  in  Newcombe  VB.  Skipwith, 
1  Martinis  ReportSj  151. 

The  general  principle  and  rule  of  decision,  that  courts 
follow  the  construction  put  upon  treaties  by'  their  govern- 
ments, is  laid  down  in  the  United  States  vs.  Palmer,  3 
Wheat.  610;  the  Divina  Pastora,  4  Wheat.  52 ;  Williams  vs. 
Armroyd,  7  Cranchy  433, 434 ;  where  this  Court  expressly  de- 
clares, that  it  follows  the  opinion  of  the  government  on  a 
question  of  political  law.  Indeed  the  principle  is  too  ob- 
viously a  necessary  corollary  of  the  connection  of  courts  of 
justice  with  the  government  under  which  they  are  establish- 
ed, to  require  elaborate  illustration.  Under  this  point  of 
view,  it  is  conceived  that  this  Court  is  concluded  from  en- 
tertaining any  other  opinion,  than  that  which  has  already 
been  expressed  by  the  government  and  all  its  citizens,  except 
those  few  whose  private  interest  induces  them  to  cling  to 
an  exploded  fallacy. 

2.  It  is  now  secondly  urged,  that  the  plaintiffs  are  estop- 
ped by  their  own  petition,  from  alleging  that  the  territory 
in  question  was  not  ceded  by  the  treaty  of  1803.  In  order 
to  give  jurisdiction  to  the  court,  they  were  obliged  to  allege 
that  the  parish  in  which  the  immovable  claimed  by  them 
lies,  is  within  the  state  of  Louisiana,  which  is  the  jurisdic- 
tional limit  of  the  court.  If  within  its  jurisdictional  limits, 
bow  and  when  did  it  become  so  9  Feliciana  was,  as  de- 
fendant insists,  made  part  of  Louisiana  in  1812 ;  but  if  not 
ceded  till  1819,  no  law  or  act  has  been  passed  since  that 
time,  annexing  it  to,  and  constituting  it  part  of  the  state  of 
Louisiana,  and  the  court  below  had  not  jurisdiction  over  the 
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■ubject.     The  allegBtions  of  the  plaintiff  and  hii  reasonings 
are  thus  destructive  of  each  other. 

3.  The  defendant  contends  that  if  the  question  is  gone 
into,  historical  facts  and  the  official  acts  of  the  French  and 
Spanish  governments  and  a  just  interpretation  of  the  treaties 
of  1800  and  1803,  establish  coDclusively,  that  the  colony  or 
province  of  Louisiana  was  ceded  to  the  United  States,  with 
an  flitent  which  reached  on  its  eastern  boundary  to  the  river 
Pardido,  and  included  the  district  in  which  the  lands  that 
plaintiffs  claim  is  situated.  The  state  papers  containing 
the  correspondence  of  our  ambassadors,  Mr  Pinkney  and  Mr 
Monroe,  with  the  Spanish  ministers,  embrace  nearly  all  that 
can  be  said  upon  the  subject.  See  State  Papers,  Vol.  XII. 
p.  15  to  81,  and  197  to  2S0.  To  reduce  the  matters  there 
•tated  to  some  order,  and  to  add  what  has  since  transpired, 
it  all  that  will  be  undertaken.  The  object  of  any  deduction 
of  facts  on  this  subject,  is  to  show  that  France  at  some  time 
possessed  the  territory  in  question  under  the  name  of  Loui- 
fliana ;  if  this  point  is  established  there  is  an  end  of  the  con- 
troversy, for  Spain  was  bound  by  the  treaty  of  St  Ildefonso, 
made  in  1800,  to  restore  to  France  whatever  territory  was 
io  her  possession,  which  France  had  at  any  time  held  under 
the  name  of  Louisiana.  This  is  too  obviously  its  meaning 
to  require  to  be  dilated  upon.  The  words  of  that  treaty  are  : 
"  His  catholic  majesly  promises  and  engages  on  his  part  to 
retrocede  to  the  French  republic,  six  months  after  the  full 
and  entire  execution  of  the  conditions  and  stipulations 
herein  relative  to  his  royal  highness  the  duke  of  Parma,  the 
colony  or  province  of  Louisiana,  with  the  same  extent  that 
it  now  has  in  the  hands  of  Spain,  and  that  it  had  when  France 
possessed  it,  and  such  as  it  should  be  after  the  treaties  sub- 
sequently entered  into  between  Spain  and  other  states." 
The  French  text  is,  "  Sa  majesle  catholique  promet  et  s'en- 
gage  de  son  cdte,  a  relroctder  a  la  republique  Fran^aise,  six 
mois  apres  I'ex^cution  pleine  et  entiere  des  conditions  et 
stipulations  ci-dessus,  relatives  a  son  altesse  royale  le  Due 
de  Parme,  la  colonie  ou  province  de  ia  Louisione,  avec  la 
m^me  4tendue  qu'elle  a  actuellement  eolre  les  mains  de 
I'Espagne,  et  qu'elle  avail  lorsque  la  France  la  possedait,  el 
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telle  qu'elle  doit  etre,  d'apres  les  traites  passes  subsequem- 

ment  entre  I'Espagne  et  d'autres  etats. 

It  was  ceded  by  France  to  the  United  States  in  the  same 
terms. 

Did  France  then,  at  any  time,  ever  possess  any  territory 
as  far  or  farther  to  the  east  of  the  island  of  Orleans  as  the 
present  parish  of  Feliciana,  viz.  the  territory  between  the 
river  Mississippi  and  the  eastern  branch  of  Pearl  river  ? 

The  discovery  of  Louisiana  by  La  Salle  in  1682;  his  un- 
successful attempt  to  form  a  settlement  at  Rio  Colorado  de 
Texas  in  1685;  the  expedition  and  settlement  of  Iberville  in 
1699,  at  Dauphin  Island  and  Biloxi,  where  he  remained 
governor  for  twenty-three  years,  and  exhibited  a  character 
for  enterprise  and  perseverance,  which  has  not  been  sur- 
passed; are  clothed  with  the  character  of  historical  events; 
and  this  spot,  far  eastward  of  the  present  state,  was  the  first 
to  receive  the  name  of  Louisiana.  It  was  twenty-three  years 
after  the  period  of  the  settlement  of  the  French  at  Dauphin 
Island  and  Biloxi,  before  the  head  quarters  of  the  province 
were  moved  to  the  banks  of  the  Mississippi.  At  the  barren 
and  inhospitable  Biloxi,  Iberville,  constrained  by  orders, 
maintained  his  government  long  after  his  own  judgment  was 
convinced  that  the  fertile  bank  of  the  Mississippi  was  des- 
tined to  be  the  site  of  an  immense  metropolis.  These 
events,  and  the  general  settlement  of  the  country,  are  mi- 
nutely detailed  in  a  recent  publication,  and  the  authorities 
from  which  they  are  taken,  are  referred  to.  Marlines  His- 
tory of  Louiaianaj  Vol.  I.  from  page  122  to  page  300,  who 
cites  CharlevoiXj  Laharpe^  Vergennea,  Dupratz,  and  the 
records  of  the  country. 

That  France  always  gave  a  limit  to  Louisiana,  which  em- 
braced the  territory  in  question,  may  be  further  seen  by  the 
grant  to  Crozat,  made  in  1712,  in  which  Crozat  is  appointed 
solely  to  carry  on  trade,  "in  all  the  lands  possessed  by  us, 
and  bounded  by  New  Mexico  and  the  lands  of  the  English 
Carolina,  all  the  establishments,  ports,  havens,  rivers,  and 
principally  the  port  and  haven  of  the  island  of  Dauphin, 
heretofore  called  Massacre ;  the  river  of  St  Louis,  heretofore 
called  Mississippi ;  from  the  edge  of  the  sea,  as  far  as  Illinois, 
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together  with  the  river  of  St  Philip,  heretofore  called  the 
Missourys;  and  of  St  Jerome,  heretofore  called  Onabache; 
with  all  the  countries,  territories,  lakes,  within  land,  and  the 
rivers  which  fall  directly  and  indirectly  into  that  part  of  St 
Louis." 

The  manner  in  which  France  dispossessed  herself  of  Lou- 
isiana in  favour  of  Great  Britain  and  Spain  by  the  treaty  of 
1763,  ceding  the  part  of  Louisiana  east  (to  the  lefl)  of  the 
island  of  Orleans  to  Great  Britain,  and  the  island  of  Orleans 
and  the  part  of  Louisiana  west  of  the  Mississippi  to  Spain; 
the  consolidation  of  the  part  of  Louisiana  thus  acquired  by 
England  with  other  territory  ceded  lo  her  by  Spain  in  1763, 
which  consolidation  constituted  the  province  of  West  Flori- 
da; and  the  subsequent  acquisition  by  Spain  of  West  Florida, 
thus  embracing  part  of  Louisiana,  in  1783,  are  so  fully  and 
explicitly  detailed  in  the  correspondence  of  our  ministers, 
contained  in  the  state  papers  at  Ihe  place  cited,  in  the  rea- 
sons given  for  the  judgment  of  the  court,  and  in  the  extract 
from  the  treatise  on  American  diplomacy,  that  it  would  only 
lead  to  repetition  to  anticipate  them.  For  the  same  reason 
the  Court  is  referred  to  these  extracts  for  a  critical  analysis 
of  (he  language  of  the  treaty,  from  which  it  will  be  found 
that  to  consider  the  territory  in  question  as  ceded  by  Spain 
to  France,  and  by  France  to  the  United  States  is  the  only 
key  to  the  peculiar  and  otherwise  inexplicable  phraseology 
of  these  treaties.  That  this  peculiar  phraseology  applied  to 
the  dimensions  of  the  territory  tu  be  ceded  rather  than  to 
any  other  modifications  it  had  undergone  by  treaty,  is  clearly 
deduced  from  the  terms  used.  His  catholic  majesty  relro- 
cedes  to  France,  "  the  colony  or  province  of  Louisiana  with 
the  same  extCTit  that  it  now  has  in  the  hands  of  Spain,  and 
that  it  had  when  France  possessed  it,  and  such  as  it  should 
be  after  the  treaties  subsequently  entered  into  between  Spain 
and  other  stales." 

The  words  the  same  extaU  are  to  be  understood  as  apply- 
ing to  each  member  of  the  sentence,  vit.  with  the  same  ex- 
tent that  it  now  has  in  the  hands  of  Spain,  and  with  Ihe 
same  extent  that  it  had  when  France  possessed  it,  and  with 
such  extent  as  it  has  or  ought  to  have  after  the  treaties  sub- 
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sequently  entered  into  between  Spain  and  other  states;  this 
is  obviously  the  meaning  of  this  peculiar  phraseology,  and 
it  is  confirmed  by  adverting  to  the  French  text,  where  the 
word  idle  is  placed  in  the  feminine  to  accord  with  etenduej 
the  last  preceding  substantive.  From  these  premises,  there 
can  be  no  doubt  that  the  learned  judge  of  the  court  of  the 
first  instance  is  fully  borne  out  and  supported  in  the  con- 
clusion that  the  country  east  of  the  island  of  Orleans,  in- 
cluding Mobile,  &c.  to  the  Perdido,  was  from  1682  to  1763 
in  possession  of  France  under  the  name  of  Louisiana;  that 
it  wa&  ceded  and  intended  to  be  ceded  to  her  again  by  Spain 
in  1800,  and  by  France  to  the  United  States  in  1803.  The 
arguments  pro  and  can  on  this  subject  are  well  summed  up 
in  a  publication  entitled,  Diplomacy  of  the  Untied  Staie$. 
From  this  work  it  appears,  that  during  the  negotiations 
which  ended  in  the  peace  of  1783,  at  an  unsuspicious  mo- 
ment, Spain  herself  admitted  that  the  country  bordering  on 
the  east  side  of  the  Mississippi,  previous  to  the  war  of  1756, 
belonged  to  France. 

This  law  lays  down  the  principle,  that  where  there  are 
two  purchasers  from  the  same  vendor,  who  have  both  paid 
the  price,  he  who  gets  first  into  possession  is  to  be  main- 
tained in  the  title.  To  prepare  for  the  application  of  this 
law,  it  is  laid  down,  that  nations  are  mere  moral  beings, 
and  that  they  are  to  be  governed  in  all  the  contracts  which 
they  enter  into  among  them,  by  the  same  rules  by  which 
contracts  of  the  same  nature  are  governed,  when  entered 
into  between  private  persons. 

It  is  further  assumed,  that  the  United  States  are  a  mere 
purchaser  from  France;  and  plaintiffs'  grantee,  in  like  man- 
ner, a  purchaser  from  Spain,  who  was  in  the  actual  admin- 
istration of  the  country.  It  is  next  asserted,  or  sought  to 
be  inferred,  that  plaintiffs'  grantee  was  put  in  actual  pos- 
session of  his  grant,  before  the  United  States  took  actual 
possession,  in  December  1803,  and  therefore,  under  the 
aforementioned  rule  of  law,  has  a  better  title  than  the 
United  States,  or  any  persons  deriving  claim  under  them. 

The  sophistry  of  comparing  a  cession  by  treaty,  between 
nations,  to  an  ordinary  bargain  and  sale,  and  applying  the 
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rules  of  law  as  to  property  among  individuals  to  the  trans- 
actions among  nations^  is  almost  too  obvious  to  require  re- 
futation. 

An  act,  erecting  Louisiana  into  two  territories,  passed 
26th  March  1804. 

The  14th  section  of  that  act  annuls  all  grants  made  with- 
in the  ceded  territory,  subsequent  to  the  treaty  of  St  Ilde- 
fonso,  except  to  actual  settlers,  &c. 

No  law  of  the  United  States  has  passed  exempting  grants 
such  as  that  under  which  plaintiffs  claim,  from  ihe  nullity 
with  which  they  are  struck  by  this  section  of  that  law.    For, 

1.  This  grant  violates  the  usual  powers  vested  in  a  go- 
vernor, and  the  laws,  usages  and  customs  of  the  Spanish 
government  on  this  subject,  in  granting  so  large  a  quantity 
of  land ;  and  hence  the  ratification  of  the  king  was  sought 
and  obtained,  but  at  too  late  a  period  to  confer  a  title. 

2.  No  actual  settlement  is  pretended  or  alleged. 

3.  The  grant  exceeds  a  league  square. 

It  is  not  a  little  singular  for  the  good  faith  of  these  large 
grants,  that  they  are  all  located  precisely  between  the  Mis- 
sissippi and  the  Perdido,  all  hurried  through  with  the  speed 
of  lightning,  compared  with  the  usual  pace  of  Spanish  autho- 
rities, and  made  about  the  same  period  of  time.  That  the 
payments  are  not  in  money  but  in  certificates  of  credits,  is- 
sued by  the  minister  of  finance. 

That  the  grant  itself  expressly  declares  the  land  to  be 
within  the  province  of  Louisiana,  for  the  caption  is,  LutH- 
anaj  Distrito  de  Baton  Rouge ;  that  it  is  issued  by  Mo- 
rales, while  he  yet  remained  at  New  Orleans.  With  these 
concurring  facts,  it  is  not  surprising  that  the  government 
of  the  United  States  have  refused  to  confirm  eight  or  ten 
grants,  which  embrace  500,000  acres  of  land. 

After  the  liberal  course  of  proceeding  on  the  part  of  the 
United  States,  in  relation  to  grants,  up  to  the  very  period 
that  possession  was  taken  by  her,  after  the  long  usurped 
retention  of  it  by  Spain,  the  Court,  or  any  one  else,  can  feel 
no  commiseration  either  for  the  original  grantees,  parties 
to  such  gross  frauds,  or  for  speculating  purchasers  of  doubt- 
ful titles.     Technicalities  sometimes  serve  as  handmaids  to 
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justice ;  they  may  also  be  wisely  used  to  defeat  fraud ;  and 
the  claim  of  the  plaintiffs  is  of  such  sr  nature,  and  entitled 
to  so  little  favour,  that  the  Court  would  decide  against  it, 
even  if  they  were  obliged  to  rest  their  decision  on  a  rigid 
technicality.  Even  if  it  were  necessary  to  resort  to  sum- 
mum  ju$  to  extinguish  it,  it  would  work  nothing  but  aumma 
justiiia.  But  this  is  not  necessary.  The  plaintiffs'  title 
vanishes  on  the  application  of  the  plainest  principles  of  law, 
and  the  most  ordinary  rules  of  decision. 

To  any  argument  predicated  on  the  ground,  that  Spain, 
being  in  actual  possession,  had  a  right  to  make  grants,  it 
may  be  answered, 

1.  That  from  the  1st  of  October  1800,  the  country  belonged 
to  France,  who  transferred  it  to  the  United  States  in  1803, 
as  she  received  it  by  cession  from  Spain.  If  France  per- 
mitted it  to  be  governed  by  Spanish  authorities,  from  want 
of  ability  to  take  possession,  or  motives  of  convenience,  the 
Spanish  authorities  could  not  go  beyond  mere  acts  of  admi- 
nistration, viz.  such  as  were  necessary  to  maintain  the  bond 
of  society;  they  were  not  at  liberty  to  dispose  of  the  public 
domain  at  their  own  will  and  pleasure;  or  to  fill  their  coffers 
by  its  sale.  To  this  extent  alone,  is  any  succeeding  go- 
vernment held  by  the  general  principles  of  political  law, 
(independent  of  special  conventions)  to  recognise  the  acts 
of  their  predecessors,  who  have  acted  the  de  facto  without 
being  the  de  jure  government.  The  United  States  suc- 
ceeded to  the  rights  of  France,  and  France  was  not  bound 
to  recognise  acts  similar  to  these,  done  after  the  date  of  the 
acquisition.  It  is  not  considered  that  the  3d  article  of  the 
treaty,  which  secures  the  protection  and  enjoyment  of  pro- 
perty, is  any  limitation  on  the  first  article  which  transfers 
the  province  as  fully,  and  in  the  same  manner  in  which 
France  received  it  from  Spain.  But  even  had  it  been 
justice  and  equity  to  recognise  all  ordinary  acts  of  admi- 
nistration, still,  every  act  which  was  in  fraud  of  the  real 
owner,  he  might  disavow  and  refuse  to  ratify ;  these  large 
grants  of  land,  so  unusual,  and  at  variance  with  the  ordi- 
nary Spanish  regulations  on  this  subject,  carry  too  strongly 
on  their  front  their  character,  to  entitle  them  to  any  favour. 
Vol.  II.— 2  M 
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The  government  of  the  United  States  has,  as  we  have  seen, 
gone  very  far  in  recognising  every  species  of  title  which  had 
the  presumption  of  fairness,  that  emanated  from  the  Spanish 
authorities,  prior  to  the  taking  possession  of  the  country, 
on  the  20th  of  December  1803,  and  even  up  to  1810;  but 
they  have  guarded  their  liberality  from  abuse,  by  imposing 
various  reasonable  conditions,  within  which  the  plaintifis' 
claim  does  not  come. 

The  acquisition  of  the  United  States  was  made  in  April 
1803,  and  no  step  was  taken  towards  originating  this  title 
till  October  1803,  long  trfter  we  may  fairly  presume  the 
knowledge  of  the  transfer  was  made  public.  The  United 
States  had  the  right,  and  they  have  exercised  it,  to  refuse 
to  ratify  every  such  grant  made  after  their  title  was  acquired, 
and  a  fortiori  after  it  was  known  ;  and  they  have  always  re- 
fused to  give  any  colour  or  shadow  of  legal  right  to  claims 
of  the  magnitude  of  that  under  the  wings  of  which  plaintiffs 
seek  to  cover  the  tract  of  land  in  dispute,  conceiving  them  to 
have  been  issued  in  fraud  of  their  rights  of  sovereignty. 

The  circumstance  therefore  of  the  petition  and  order  of 
survey  being  made  anterior  to  the  taking  possession  by  the 
United  States,  but  posterior  to  the  cession  and  while  Spain 
was  in  actual  possession  ;  cannot  confer  on  the  plaintiffs  any 
right,  if  tiie  United  States,  as  they  have  uniformly  done,  re- 
fuse to  ratify  an  incomplete  title,  which  as  sovereign  they 
may  refuse  to  do. 

2.  As  to  all  titles  which  emanate  from  the  sovereign, 
and  are  set  up  against  the  sovereign  himself,  it  is  the  go- 
vernment alone  which  can  through  its  tribunals  determine 
on  such  claims. 

The  United  States  have  instituted  tribunals  to  decide  all 
claims  to  lands,  of  whose  want  of  liberality  in  confirming 
titles  there  has  been  no  complaint ;  except  by  a  few  indivi- 
duals whose  claims  are  judged  to  have  originated  in  fraud 
of  the  rights  of  the  United  States.  The  claim  of  the  plain- 
tiffs has  been  presented  for  record  and  confirmation ;  but  it 
has  not  been  approved  or  confirmed  by  the  commissioners, 
or  we  should  have  heard  such  approval  and  confirmation 
alleged  in  the  petition.   The  United  States  have  given  away 
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these  very  lands,  and  by  doing  so  have  not  only  manifested 
their  liberality  and  wise  policy,  but  conferred  rights  and 
created  interests  which,  from  the  extent  and  variety  of  the 
persons  interested,  ought  not  now  to  be  affected ;  unless  in- 
deed the  strictly  impartial  scale  of  justice  preponderates 
against  them,  when  indeed  they  must  be  extinguished  even 
if  the  sword  of  justice  be  necessary  to  enforce  the  decree. 
Of  such  a  result  we  have  little  apprehension,  sustained  as 
we  are  by  such  a  mass  of  legislation  and  the  substantial 
rules  of  political  law. 

The  question  submitted  in  this  case  was  glanced  at  in  De 
la  Croix  vs.  Chamberlain,  12  Wheaton^  599.  That  case  was 
decided  on  the  technical  ground,  that  an  imperfect  title 
could  not  sustain  an  action  of  ejectment.  The  same  objec- 
tion might  exist  in  this  case,  if  the  acts  of  the  Spanish  go- 
vernor and  king  are  considered  as  without  authority  over 
the  territory  described  after  1803.  But  the  case  is  adverted 
to,  principally  with  a  view  to  an  opinion  advanced,  as  we 
presume  by  the  deciding  judge ;  for  it  is  not  a  necessary  rea- 
son for,  or  pivot  of  the  decision  of  the  Court. 

The  references  to  the  acts  of  congress,  already  given,  show 
with  what  limitations  the  United  States  have  confirmed  titles 
which  had  their  commencement  after  October  1800,  viz.  the 
date  of  the  treaty  of  St  Ildefonso;  that  it  is  only  grants 
limited  as  to  quantity,  viz.  a  league  square,  and  which  were 
accompanied  by  settlement,  and  considered  by  the  commis- 
sioners to  have  commenced  in  good  faith,  which  were  thus 
confirmed.  As  to  any  grants  which  originated  after  Octo- 
ber 1800,  conferring  titles  to  land  to  an  extent  exceeding 
a  league  square,  the  14th  section  of  the  act  of  1804  at  once 
annuls  them,  and  no  subsequent  law  has  withdrawn  its  with- 
ering efiect.  This  and  the  subsequent  acts  clearly  show, 
that  the  United  States  considered  that  the  cession  by  Spain 
to  France,  put  an  end  to  the  power  of  Spanish  officers,  to 
make  grants  of  land ;  and  this  doubtless  was  the  strict  law 
of  the  case.  The  possession  of  Spain  after  1800,  was  not  a 
possession  as  owner.  Her  officers  could  therefore  only  do 
administrative  and  conservative  acts ;  and  not  acts  of  pure 
sovereignty.     It  is  respectfully  insisted,  that  the  United 
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States  drew  a  ckar  distinction  as  to  dates,  permitting  grants, 
prior  to  1800,  to  rest  on  their  proper  legality  for  validity; 
but  constituting  themselves  into  judges  of  all  grants  made 
subsequent  to  that  period.  They  have  confirmed  all  acts 
done,  or  grants  made  after  October  1800,  up  to  1803;  where, 
from  the  minuity  or  contracted  dimensions,  they  carried  pre- 
sumptive proof,  that  they  were  made  in  the  ordinary  exer- 
cise of  sovereignty,  and  in  good  faith,  at  least  on  the  part 
of  the  grantees.  They  have  even  carried  this  liberality  in 
favour  of  such  grants,  made  prior  to  1810,  when  the  country 
was  actually  taken  possession  of.  Joydra's  patent  comes 
within  no  one  of  the  confirming  acts. 

The  plaintiffs  must  either  succeed  in  establishing  that 
Louisiana  was  bounded  on  the  east  by  the  Iberville  and  the 
lakes,  or  their  grant  falls  to  the  ground.  When  the  plain- 
tiffs invoke  the  aid  of  the  treaty  of  1819,  it  is  by  assuming 
that  the  ground  of  dispute  was  not  included  in  Louisiana, 
under  the  cession  of  1803.  We  have,  as  we  apprehend, 
clearly  refuted  this  position.  The  treaty  of  1819  has  sub- 
stance enough  for  its  application,  in  the  use  of  the  terms, 
West  Florida,  in  the  territory  actually  ceded,  viz.  the  por- 
tion of  West  Florida,  between  the  Perdido  and  the  Apala- 
chicola,  to  render  unnecessary  the  establishment  of  a  prin- 
ciple which  would  stamp  with  usurpation  and  injustice  so 
large  a  portion  of  federal  legislation,  and  annihilate  the  ori- 
ginal legality  of  the  rights  of  thousands  in  the  states  of  Ala- 
bama, Mississippi  and  Louisiana. 

It  is  not  therefore  on  such  a  title  as  the  one  presented  by 
plaintiffs,  predicated  on  a  petition  and  order  of  survey  for 
ibrty  thousand  arpents  of  land,  made  after  the  cession, 
which  took  place  in  April  1803,  and  of  which  the  title  was 
not  completed  till  January  and  May  1804  and  1805,  unaided 
by  any  sanction  of  the  government  of  the  United  States,  and 
in  the  very  teeth  of  its  laws ;  that  the  plaintiffs  can  recover- 
In  the  words  of  the  exception,  the  grant  or  patent  was  made 
by  persons  who  had  not  at  the  time  any  authority  to  grant 
lands  within  that  district.  The  plaintiffs  show  no  legal 
title  to  the  lands  claimed  by  them. 

Subsequent  acts  of  congress  have  established  land  offices 
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in  the  territory  of  Florida,  westward  of  the  Perdido ;  but  the 
disputed  territory  remains  part  of  the  states  of  Mississippi, 
Alabama  and  Louisiana,  under  acts  of  congress  which  recog- 
nise it  as  ceded  by  the  treaty  of  1803.  There  is  certainly 
manifested  in  the  pretensions  of  the  plaintiffs  in  setting  up 
this  title,  a  gratifying  instance  of  the  latitude  of  legal  dis- 
cussion permitted  under  our  free  institutions ;  but  there  ii 
something  hopeless  in  the  supposition  that  courts  of  justice 
might  by  possibility  entertain  an  opinion  different  from  the 
one  so  early  taken  and  so  long  persevered  in  by  the  govern- 
ment, and  by  which  no  palpable  contradiction  or  absurdity 
is  maintained:  the  judiciary  must  be  considered  as  bound  to 
follow  the  twenty  years  interpretation  given  by  their  govern- 
ment to  a  treaty  made  by  them.  Even  under  our  very  pe- 
culiar form  of  government,  it  would  be  a  singular  instance 
otimperium  inimperiOj  if  the  judiciary  and  the  government 
were  found  deciding  such  a  question  in  different  ways. 

Mr  Webster,  for  the  appellants,  in  reply. 

The  question  for  the  decision  of  the  Court  is,  whether  the 
lands  sued  for  by  the  petitioners  are  a  part  of  the  province  of 
Louisiana,  as  that  province  was  ceded  by  France  to  the 
United  States ;  or  are  a  part  of  West  Florida,  as  that  pro- 
vince was  ceded  by  Spain  to  the  United  States.  If  a  part 
of  Louisiana ;  then  the  lands  were  public  domain,  and  now 
belonged  to  the  United  States  or  her  grantees.  If  a  part  of 
Florida;  then  the  grant  under  which  the  plaintiff  derives  title 
is  good,  and  he  is  entitled  to  recover. 

Louisiana,  as  the  United  States  received  it  from  France, 
was  bounded  on  the  east,  either  by  the  Iberville  and  the 
lakes,  or  by  the  Perdido;  no  other  or  intermediate  boundary 
is  set  up.  If  the  United  States  obtained  their  title  from 
France,  they  have  both  soil  and  jurisdiction ;  if  under  Spain, 
they  have  the  jurisdiction  but  not  the  soil. 

What  was  the  extent  then  of  the  grant  from  France  to  the 
United  States  of  April  30th,  1803  ^  The  grant  was  of  the 
province  of  Louisiana ;  it  stated  no  boundaries,  nor  limits, 
but  it  referred  to  the  title  of  France,  that  is,  to  the  treaty  of 
St  Ildefonso.   The  words  of  this  treaty  have  been  frequently 
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repeated  in  the  course  of  the  argument    That  treaty  then 
is  to  be  looked  at  and  considered. 

That  treaty  retrocedes  to  the  colony  or  province  of  Loui- 
siana; 1.  With  the  same  extent  which  it  now  has  in  the 
hands  of  Spain.  2.  That  it  had  when  France  possessed  it. 
3.  And  such  as  it  ought  to  be,  after  the  treaties  subse- 
quently entered  into  between  Spain  and  other  states. 

How  then  is  this  treaty  to  be  construed  ? 

1.  In  the  first  place  we  must  look  at  the  condition  and 
state  of  the  country  as  they  then  were.  From  November 
1762,  a  period  of  thirty-eight  years,  Spain  bad  owned  Louisi- 
ana; she  had  been  in  the  actual  possession  of  it  from  1769, 
a  period  of  thirty-one  years.  During  all  this  time,  she  had 
possessed  it  as  bounded  on  the  east  side  by  the  lakes.  From 
1763  to  1783  England  had  owned  the  territory  on  the  left 
bank,  under  the  appellation  of  Florida.  For  twenty  years 
England  and  Spain  occupied  respectively,  each  its  own  ter- 
ritory, with  boundaries  settled  by  treaty  and  well  understood. 
In  1783  Spain  obtained  the  territory  on  the  left  bank  from 
England,  but  she  obtained  it  as  Florida.  As  such  it  was 
ceded  to  her,  and  as  such  she  received  it.  From  1783  to 
1800,  seventeen  years,  she  owned  both  banks;  but  she  owned 
one  as  Louisiana,  and  the  other  as  Florida.  This  is  per- 
fectly clear  as  matter  of  fact;  and  the  provinces  were  as  well 
known,  and  divided  by  lines  as  certain,  as  are  the  provinces 
of  Spain  at  home. 

For  forty  years  not  one  foot  of  land  east  of  the  Iberville 
had  been  treated  by  her  as  part  of  Louisiana.    Her  laws, 
her  ordinances,  her  colonial  governments,  her  archives,  her 
administration,  all  recognise  the  distinction  between  Lou 
isiana  and  Florida. 

This  is  the  great  leading  consideration ;  it  is  entirely  un- 
questionable as  matter  of  fact,  and  quite  important  in  the 
argument. 

Louisiana,  then,  at  that  time  was  as  clearly  defined  in  its 
boundaries,  at  least  on  the  east,  as  Estramadura  or  Anda- 
lusia. All  this  was  known  to  France :  1st,  because  it  was 
known  to  every  body;  and  2d,  because  these  were  the  limits 
with  which  France  herself  had  ceded  Louisiana  to  Spain. 
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Under  these  circuniBtances,  the  treaty  of  St  Ildefonio  was 
made. 

1.  It  cedes  *^  the  colony  or  prorince  of  Louisiana."  This 
of  itself  is  a  sufficient  description ;  if  nothing  more  had 
been  said,  the  colony  would  have  passed,  with  its  then 
known  and  established  boundaries,  as  much  so  as  if  it  bid 
been  Castiile  or  Arragon.  If  it  had  stopped  here,  would 
there  have  been  any  doubt?  Certainly  none. 

This  is  very  important ;  because  if  the  grant  thus  far  is 
clear,  then  it  is  not  to  be  affected  by  any  thing  in  itself  leas 
clear ;  if  all  that  follows,  taken  together,  be  ambiguous,  then 
it  ought  not  to  control  the  preceding,  which  is  free  from 
ambiguity.  That  would  be  worse  than  to  illustrate  the  ob- 
scure by  the  obscure;  it  would  be  to  obscure  the  clear  by 
the  obscure.  VatteUL,  Book  II.  Cb.  XVII.  upon  the  inter- 
pretation of  treaties,  interprets  the  obscure,  so  that  it  agrees 
with  what  is  clear  and  plain.  Therefore  if  all  that  follows, 
taken  together,  is  doubtful,  it  is  all  to  be  rejected. 

2.  But  properly  considered,  what  follows  is  not  doubtful. 

There  are  two  ways  in  which  these  three  modes  of  de- 
scription may  be  considered;  and  each  will  lead  to  the  same 
result.  1 .  They  may  be  viewed  as  explanatory  of  each  other, 
or  as  synonymous  phrases.  This  probably  is  the  true  mode 
of  regarding  them.  2.  Or  as  qualifying  and  limiting  each 
other. 

1.  It  is  natural  to  consider  them  as  synonymous.  They 
are  copulative ;  they  are  evidently  used  as  synonymous.  Take 
the  two  first;  ^'  Louisiana  is  to  be  ceded  as  Spain  now  holds 
it,  and  as  France  held  it."  Does  not  this  form  of  expression 
imply  that  the  extent  was  the  same  in  both  cases?  If  the 
extent  was  d^erent^  then  both  could  not  be  true.  Yet  both 
are  used,  and  the  inference  therefore  is,  that  they  were  used 
as  synonymous. 

If  the  extent  had  been  different,  then  the  language  would 
have  been  not  as  Spain  now  holds  tt,  btU  as  France  heU  it. 

The  fair  import  of  the  expression  is,  that  they  mean  the 
same  thing;  or  were  intended  to  express  the  same  thing. 
Now  if  these  expressions  appear  in  any  degree  inconsistent 
with  themselves,  what  is  the  rule  to  be  applied  to  them? 
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Clearly,  it  ib  to  find  out,  if  wc  can,  one  which  is  clear  and 
certain,  and  make  the  rest  conform  to  it.  This  is  the  rule 
of  common  sense.  Now  there  is  one  of  these  descriptions 
perfectly  clear,  unambiguous,  and  free  from  doubt;  and  that 
is  entitled  to  control  all  the  rest.  Because  it  correeponds 
precisely  with  what  precedes  in  the  treaty ;  because  it  is  first, 
and  leading  in  the  order  of  arrangement;  because  in  itself 
it  is  perfectly  distinct  and  intelligible. 

There  is  no  doubt  how  the  treaty  would  have  stood,  if  it 
had  stopped  there. 

The  doctrine  contended  for  on  the  other  side,  overrules 
the  plain  expressions  of  this  provision.  They  contend  Lou- 
iuana  shall  not  have  the  same  extent  as  in  the  hands  of 
Spain;  they  control  what  is  clear,  by  what  is  doubtful. 

But  it  is  further  evident,  that  two  of  these  iclauses  com- 
pletely agree,  the  first  end  the  last ;  "  such  as  Spain  now 
holds  it,"  and  "  such  as  it  ought  to  be  after  the  treaties  made 
by  her;"  these  are  precisely  the  same  thing. 

Then,  if  these  expressions  were  used  as  mutually  explana- 
tory, as  different  modes  of  expressing  the  same  thing  ;  how 
are  two  of  them  which  are  clear,  and  which  do  agree,  to  be 
explained  away  by  the  third,  which  is  doubtful  1  These  two 
are  almost  identical,  "  such  as  Spain  now  holds  it,"  and 
"  such  as  it  ought  to  be  afler  the  treaties  made  by  her." 

Then  we  come  to  what  has  raised  the  doubt ;  "or  as  it 
was  when  France  possessed  it."  Now  this  expression  may 
be  doubtful,  or  might  be  if  it  stood  alone,  especially  if  it  be 
admitted  that  France  possessed  Louisiana  a  long  time,  and 
that  at  difTerenl  periods,  it  had  a  different  extent  in  her 
hands. 

The  object  is  to  fix  the  period  of  her  possession,  to  which 
this  refers. 

Let  it  be  admitted,  for  the  present,  (hat  it  bad  a  different 
extent  at  different  periods.  Was  there  any  period  when, 
by  acknowledgment,  she  held  it  bounded  east  by  the  Mis- 
sissippi ?  There  certainly  was;  viz.  the  moment  of  ils  hc- 
tual  delivery  to  France  in  1760.  For  seven  years,  it  had 
no  other  boundary  but  the  Iberville. 

But  it  is  enough  to  say  she  so  possessed  it,  in  1763  and 
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1763;  and  so  ceded  it,  when  she  held  the  whole  of  Louisi- 
ana.    It  is  then  to  that  moment  that  these  words  are  to 

■ 

refer;  it  then  went  into  the  possession  of  France  to  the  full 
extent  now  claimed  by  the  petitioners;  because  in  this  way 
the  article  is  reconciled  in  all  its  parts. 

But  there  is  a  stronger  ground.  It  is  quite  clear,  from  the 
treaty  itself,  that  it  refers  to  the  possession  of  France,  at 
the  moment  after  the  cession.  The  third  clause  makes  this 
manifest;  "  and  such  as  it  ought  to  be,  after  the  treaties 
subsequently  made  by  Spain,"  &c. 

Now  here  are  treaties  spoken  of  as  made  by  Spain,  sub- 
sequent  to  this  possession  of  France,  Not  treaties  by  France 
and  Spain,  but  treaties  by  Spain  alone.  This  necessarily 
fixes  the  period  to  be  that  of  the  cession ;  for  before  that 
time  Spain  could  not  affect  Louisiana  by  treaties. 

Does  the  treaty  mean  after  the  treaties  entered  into  by 
Spain,  subsequent  to  Lasallc's  voyage  in  I6S2 ;  or  the  pri- 
mitive possession  of  France  9 

It  is,  therefore,  confidently  asserted,  that  it  is  not  only  an 
admissible,  but  the  only  admissible  construction  of  the 
clause,  as  the  time  of  possession  by  France  referred  to  in 
the  treaty  was  the  moment  of  her  cession.  But  there  is 
another  mode  of  considering  these  clauses;  and  that  is  not 
to  regard  them  as  synonymous,  but  as  qualifying  and  limit- 
ing each  other;  and  this  will  lead  the  Court  to  the  same 
result. 

Thus  far  the  subject  has  been  considered,  as  if  there 
were  three  clauses,  or  phrases  of  description. 

But  it  is  suggested  that  there  are  but  two,  the  two  first 
being  in  fact  but  one.  The  form  of  expression  justifies  this 
construction ;  '^  with  the  same  extent  that  it  now  has  in 
the  hands  of  Spain,  and  that  it  had  when  France  possessed 
it;  and  such  as  it  ought  to  have  been  by  subsequent  treaties." 

The  first  sentence  states  the  same  thing,  and  the  last 
qualifies  it.  The  meaning  is,  take  the  colony  as  you  hold 
it,  and  as  I  receive  it  from  you,  subject  to  any  treaties  since 
made  by  me.  The  punctuation  shows  this,  as  well  as  the 
phrase,  and  manner  of  expiession. 

If  this  construction,  which  ap|)ears  to  be  the  right  one. 
Vol.  II.— 2  N 
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be  adopted,  the  result  will  be  the  same;  viz.  that  the  time 
of  possession  referred  to,   was  the  time  of  the  cession  to 
Spain. 

But  we  may  go  further  and  contend,  that  no  reasonable 
argument  can  be  found  for  carrying  back  this  possession  to 
early  history;  in  short,  that  France  never  did  possess  West 
Florida,  as  part  of  Louisiana,  within  the  meaning  of  words 
used  as  these  words  arc. 

She  claimed  it  indeed,  but  she  never  possessed  it.  She 
had  a  settlement  here  and  there,  with  an  undefined  claim. 
She  claimed  it,  but  no  treaty  acknowledged  it,  and  it  was 
always  disputed  until  1763.     12  fVheaton,  532. 

It  was  certainly  one  object  of  that  treaty  to  settle  the 
limits  of  Nova  Scotia;  and  the  fair  construction  of  the 
article  is,  that  it  fixes  boundaries ;  and  that  it  purports  to  cede 
territory,  does  not  alter  the  nature  or  intent  of  it.  There 
were  words  of  cession,  because  France  had  a  settlement  at 
Dauphin  Island.  On  the  3d  of  November  1762,  by  private 
treaty,  France  ceded  Louisiana  to  Spain — all  Louisiana ;  and 
by  a  treaty  with  England,  she  ceded  the  country  cast  of  the 
Mississippi  to  England. 

At  the  time  of  the  definitive  treaty  of  10th  February  1763, 
Spain  owned  Louisiana  under  the  treaty  of  November  pre- 
ceding; and  now  she  cedes  Florida  to  England,  and  all  her 
possessions  east  of  ihc  Mississippi.  This  was  certainly  a 
designation  of  limits. 

How  did  the  parties  understand  the  treaty  of  1763? 
The  lelter  to  L'Abhadie,  1  Laws  U.  S.  442,  shows  that  it 
was  considered  that  the  whole  of  Louisiana  was  the  pro- 
perty of  Spain;  and  then,  1703,  it  was  admitted  that  the 
(he  whole  of  Louisiana  lay  west  of  the  Mississippi ;  and  in 
1 763,  Spain,  recovering  the  left  bank  of  the  river  from  Eng- 
land, received  it  as  i''Iort(Ia.  It  may  be  emphatically  inquired 
whether  it  is  reconcilable  to  sound  principles,  to  go  back 
to  the  limes  of  uncertain  and  contentious  claims,  or  to  the 
time  of  fixed  and  acknowledged  rights.  A  contemporaneous 
exposition  of  the  treaty  of  St  Ildcfonso  is  obtained  from  the 
acts  of  tlie  parties  to  that  treaty.  When  on  the  30tli  No- 
vember 1801J,  Spain  delivered  Louisiana  to  France,  she  de~ 
livercd  nothing  on  the  eastern  side  of  the  river. 
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The  history  of  the  title  of  the  United  States  to  Louisiana 
will  illustrate  and  confirm  the  views  which  have  been  exhi- 
bited in  this  investigi^tion. 

In  1795  the  United  States  made  their  treaty  with  France. 
Difficulties  soon  after  arose  on  the  subject  of  the  navigation 
of  the  Mississippi,  and  the  peace  of  the  two  countries  was 
in  danger  from  these  difficulties.  In  1801  or  1802,  we  heard 
of  the  transfer  of  Louisiana  to  France,  and  we  were  alarmed 
at  the  prospect  of  the  armies  of  a  powerful  and  successful 
nation  landing  in  our  neighbourhood. 

Before  it  was  known  that  France  had  become  the  owner 
of  Louisiana,  we  were  anxious  to  obtain  Florida;  but  as 
soon  as  this  became  known  every  effort  was  directed  to  pur- 
chase Louisiana  from  France,  or  so  much  of  it  03  would 
secure  to  the  flourishing  and  enterprising  western  popula- 
tion of  our  country,  the  free  use  of  the  magnificent  river 
Mississippi, — their  right  by  all  the  laws  of  nature.  The  treaty 
of  April  1603  gave  the  whole  of  Louisiana  to  the  United 
States  ;  that  treaty  reciting  the  treaty  of  San  Lorenzo. 

How  did  we  receive  the  acquired  territory  9  Did  we  then 
suppose  we  had  obtained  any  thing  cast  of  the  Mississippi? 

When  Claiborne  and  Wilkinson  took  possession  they  re- 
ceived Louisiana,  extending  only  as  asserted  by  the  appel- 
lants ;  and  they  asked  for  no  niore. 

Mr  Chief  Justice  .Marshall  delivered  the  opinion  of  the 
Court. 

This  suit  was  brought  by  the  plaintiffs  in  error  in  the 
court  of  the  United  States,  for  the  eastern  district  of  Louisi- 
ana, to  recover  a  tract  of  land  lying  in  that  district,  about 
thirty  miles  east  of  the  Mississippi,  and  in  the  possession  of 
the  defendant.  The  plaintiffs  claimed  under  a  grant  for 
40,000  arpents  of  land,  made  by  the  Spanish  governor,  on 
the  2d  of  January  1804,  to  Jayme  Joydra,  and  ratified  by  the 
king  of  Spain  on  the  29th  of  May  1804.  The  petition  and 
order  of  survey  are  dated  in  September  1803,  and  the  return 
of  the  survey  itself  was  made  on  the  27th  of  October  in  the 
same  year.  The  defendant  excepted  to  the  petition  of  the 
plaintiffs,  alleging  that  it  does  not  show  a  title  on  which 
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they  can  recover;  that  the  territory,  within  which  the  land 
claimed  is  situated,  had  been  ceded,  before  the  grant,  to 
France,  and  by  France  to  the  United  States ;  and  that  the 
grant  is  void,  being  made  by  persons  who  had  no  authority 
to  make  il.  The  court  sustained  the  exception,  and  dismis- 
sed the  petition.  The  cause  is  brought  before  this  Court  by 
a  writ  of  error. 

The  case  presents  this  very  intricate,  and  at  one  time 
Tery  interesting  question  :  To  whom  did  the  country  between 
the  Iberville  and  the  Perdido  rightfully  belong,  when  the 
^tle  now  asserted  by  the  plaintitta  was  acquired  f 

This  question  has  been  repeatedly  discussed  with  great 
talent  and  research,  by  the  government  of  the  United  Stales 
and  that  of  Spain.  The  United  States  have  perseveringly 
and  earnestly  insisted,  that  by  iho  treaty  of  St  Ildefonso, 
made  on  the  1st  of  October  in  the  year  18U0,  Spain  ceded 
the  disputed  territory  as  part  of  Louisiana  to  France;  and 
that  France,  by  the  treaty  of  Paris,  signed  on  the  30th  of 
April  1603,  and  ratified  on  the  21st  of  October  in  the  same 
year,  ceded  it  to  the  United  States.  Spain  has  with  equal 
perseverance  and  earnestness  maintained,  that  her  cession 
to  France  comprehended  that  territory  only  which  was  at 
that  time  denominated  Louisiana,  consisting  of  the  island  of 
New  Orleans,  and  tbe  country  she  received  from  France 
west  of  the  Mississippi. 

Without  tracing  the  title  of  France  to  its  origin,  we  may 
state  with  confidence  that  at  the  commencement  of  the  war 
of  I75G,  she  was  the  undisputed  possessor  of  the  province  of 
Louisiana,  lying  on  both  sides  tlie  Mississippi,  and  extend- 
ing eastward  beyond  the  bay  of  Mobile.  Spain  was  at  tha 
same  time  in  possession  of  Florida ;  and  it  is  understood  that 
the  river  Perdido  separated  the  two  provinces  from  each 
other. 

Such  was  the  state  of  possession  and  title  at  the  treaty  of 
Paris,  concluded  between  Great  Britain,  France,  and  Spain, 
en  the  lOth  day  of  February  1TG3.  By  that  treaty  France 
ceded  to  Great  Britain  the  river  and  port  of  the  Mobile,  and 
all  her  possessions  on  the  left  side  of  the  river  Mississippi, 
except  the  town  of  New  Orleans  and  the  island  on  which  it 
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is  situated :  and  by  the  same  treaty  Spain  ceded  Florida  to 
Great  Britain.  The  residucof  Louisiana  was  ceded  by  France 
to  Spain,  in  a  separate  and  secret  treaty  between  those  two 
powers.  The  king  of  Great  Britain  being  thus  the  acknow- 
ledged sovereign  of  the  whole  country  east  of  the  Mississip- 
pi, except  the  island  of  New  Orleans,  divided  his  late  acqui- 
sition in  the  south  into  two  provinces,  East  and  West 
Florida.  The  latter  comprehended  so  much  of  the  country 
ceded  by  France  as  lay  south  of  the  3 1st  degree  of  north  la- 
titude, and  a  part  of  that  ceded  by  Spain. 

By  the  treaty  of  peace  between  Great  Britain  and  Spain, 
signed  at  Versailles  on  the  3d  of  September  1783,  Great 
Britain  ceded  East  and  West  Florida  to  Spain:  and  those 
provinces  continued  to  be  known  and  governed  by  those 
names,  as  long  as  they  remained  in  the  possession  and  under 
the  dominion  of  his  catholic  majesty. 

On  the  Ist  of  October  in  the  year  1800,  a  secret  treaty 
was  concluded  between  France  and  Spain  at  St  Ildefonso, 
the  third  article  of  which  is  in  these  words :  '^  His  catholic 
majesty  promises  and  engages  on  his  part  to  retrocede  to 
the  French  republic,  six  months  after  the  full  and  entire 
execution  of  the  conditions  and  stipulations  relative  to  his 
royal  highness  the  duke  of  Parma,  the  colony  or  province  of 
Louisiana,  with  the  same  extent  that  it  now  has  in  the  hands 
of  Spain,  and  that  it  had  when  France  possessed  it,  and  such 
as  it  should  be  after  the  treaties  subsequently  entered  into 
between  Spain  and  the  other  states." 

The  treaty  of  the  30ih  of  April  1803,  by  which  t!ie  United 
States  acquired  Louisiana,  after  reciting  this  article,  pro- 
ceeds to  state,  that  "  the  first  consul  of  the  French  republic 
doth  hereby  cede  to  the  United  States,  in  the  name  of  the 
French  republic,  forever  and  in  full  sovereignty,  the  said 
territory  with  all  its  rights  and  appurtenances  us  fully  and 
in  the  same  manner  as  they  have  been  acquired  by  the  French 
republic,  in  virtue  of  the  above  mentioned  treaty  concluded 
with  his  catholic  majesty."  The  'Ith  article  stipulates  that 
"  there  shall  be  sent  by  the  government  of  France  a  com- 
missary to  Louisiana,  to  the  end  that  he  do  every  act  neces- 
sary, as  well  to  receive   from   the  officers  of  his  catholic 
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majesty  the  said  country,  and  its  dependencies,  in  the  name 
of  the  French  tepublic,  if  it  lias  not  been  already  done,  as 
to  transmit  it  in  the  name  of  the  French  republic  to  the 
commissary  or  agent  of  the  United  StBtes." 

On  the  30th  of  November  1803,  Peter  Clement  Laussatt, 
colonial  prefect  and  commissioner  of  the  French  republic, 
authorised,  by  full  posvers  dated  tlic  Cth  of  June  1803,  to  re- 
ceive the  surrender  of  the  province  of  Louisiana,  presented 
those  powers  to  Don  Manuel  Salcedo,  governor  of  Louisiana 
and  West  Florida,  and  to  the  marquis  de  Casa  Calvo,  com- 
missioners on  the  part  of  Spain,  together  with  full  powers 
to  them  from  his  catholic  majesty  to  make  the  surrender. 
Thtisc  full  powers  were  dated  at  Barcelona  the  15th  of  Oc- 
tober iao2.  The  act  of  surrender  declares  that  in  virtue  of 
these  full  powers,  the  Spanish  cnrnmissioners,  Don  Manuel 
Salcedo  and  the  marquis  dc  Cnsa  Calvo,  "  put  from  this 
moment  the  said  French  commissioner,  the  citizen  Laussatt, 
in  possession  of  the  colony  of  Louisiana  and  of  its  depen- 
dencies, as  also  of  the  town  and  island  of  New  Orleans,  in 
the  same  extent  which  they  now  have,  and  which  they  had 
in  Ihti  hands  of  France  when  she  ceded  them  to  the  royal 
crown  of  Spain,  and  such  as  they  should  be  afler  the  treaties 
subsequently  entered  into  between  the  states  of  his  catholic 
majesty  and  those  of  other  powers." 

The  following  is  an  extract  from  the  order  of  the  king  of 
Spain  referred  to  by  the  commissioners  in  the  act  of  de- 
livery. "  Don  Carlos,  by  the  grace  of  God,  &.c."  "  Deem- 
ing it  convenient  to  rctrocede  to  the  French  republic  the 
colony  and  province  of  Louisiana,  1  order  you,  aa  soon  as 
the  present  order  shall  be  presented  to  you  by  general  Vic- 
tor or  other  officer  duly  authorised  by  the  French  republic, 
to  take'charge  of  said  delivery;  you  will  put  him  in  posses- 
sion of  the  colony  of  Louisiana  and  its  dependencies,  as  also 
of  the  city  and  island  of  New  Orleans,  with  the  same  extent 
that  it  now  has,  that  it  had  in  the  hands  of  France  when  she 
ceded  it  to  my  royal  crown,  and  such  as  it  ought  to  be  after 
tlie  treaties  which  have  successively  taken  place  between 
my  states  and  those  of  other  powers." 

Previous  to  the  arrival  of  the  French  commissioner,  the 
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governor  of  the  provinces  of  Louisiana  and  West  Florida, 
and  the  marquis  dc  Casa  Calvo,  had  issued  their  proclama- 
tion, dated  the  18th  of  May  1803;  in  which  they  say,  "  his 
majesty  having  before  his  eyes  the  obligations  imposed  by 
the  treaties,  and  desirous  of  avoiding  any  disputes  that  might 
arise,  has  deigned  to  resolve  tiiat  the  delivery  of  the  colony 
and  island  of  New  Orleans,  which  is  to  be  made  to  the  gene- 
ral of  division  Victor,  or  such  other  officer  as  may  be  legally 
authorised  by  the  government  of  the  French  republic,  shall 
be  executed  on  the  same  terras  that  France  ceded  it  to  his 
majesty;  in  virtue  of  which,  the  limits  of  both  shores  of  the 
river  St  Louis  or  Mississippi,  shall  remain  as  they  were 
irrevocably  fixed  by  the  7th  article  of  the  definitive  treaty 
of  peace,  concluded  at  Paris  the  10th  of  February  1763, 
according  to  which  the  settlements  from  the  river  Manshac 
or  Iberville,  to  the  line  which  separates  the  American  terri- 
tory from  the  dominions  of  the  king,  remain  in  possession  of 
Spain  and  annexed  to  West  Florida." 

On  the  21st  of  October  1803,  congress  passed  an  act  to 
enable  the  president  to  take  possession  of  the  territory  ceded 
by  France  to  the  United  States  :  in  pursuance  of  which  com- 
missioners were  appointed,  to  whom  Monsieur  Laussatt,  the 
commissioner  of  the  French  republic,  surrendered  New  Or- 
leans and  the  province  of  Louisiana  on  the  20th  of  Decem- 
ber 1803.  The  surrender  was  made  in  general  terms;  but 
no  actual  possession  was  taken  of  the  territory  lying  east  of 
New  Orleans.  The  government  of  the  United  States,  how- 
ever, soon  manifested  the  opinion  that  the  whole  country 
originally  held  by  France,  and  belonging  to  Spain  when  the 
treaty  of  St  Ildefonso  was  concluded,  was  by  that  treaty  re- 
troceded  to  France. 

On  the  24th  of  February  1804,  congress  passed  an  act  for 
laying  and  collecting  duties  within  the  ceded  territories, 
which  authorised  the  president,  whenever  he  should  deem 
it  expedient,  to  erect  the  shores,  &c.  of  the  bay  and  river 
Mobile,  and  of  the  other  rivers,  creeks,  &c.  emptying  into 
the  gulph  of  Mexico  east  of  the  said  river  Mobile,  and  west 
thereof  to  the  Pascagoula  inclusive,  into  a  separate  district, 
and  to  establish  a  port  of  entry  and  delivery  therein.    The 


304  SUPREME  COURT. 

[Foslei  fc  ElaiD  n.  NeiUon.] 

port  established  in  pursuance  of  this  act  was  at  fort  Stodderl, 
within  the  acknowledged  jurisdiction  of  the  United  States ; 
and  this  circumstance  appears  to  have  been  offered  as  a  suf- 
ficient answer  to  the  subsequent  remonstrances  of  Spain 
against  the  measure.  It  must  be  considered,  not  as  acting 
on  the  territory,  but  as  indicating  the  AmcricaD  exposition 
of  the  treaty,  and  exhibiting  tlie  claim  its  government  in- 
tended to  assert. 

In  the  game  session,  on  the  26th  of  March  IS04,  congress 
passed  an  act  erecting  Louisiana  into  two  territories.  This 
act  declares  that  the  country  ceded  by  France  to  the  United 
States  south  of  the  Mississippi  territory,  and  south  of  an  cast 
and  west  line,  to  commence  on  the  Mississippi  river  at  the 
33d  degree  of  north  latitude  and  run  west  to  the  western 
boundary  of  the  cession,  shall  constitute  a  territory  under 
the  name  of  the  territory  of  Orleans.  Now  the  Mississippi 
territory  extended  to  the  31st  degree  of  north  latitude,  and 
the  country  south  of  that  territory  was  necessarily  the  coun- 
try which  Spain  held  as  West  Florida;  but  still  its  constitu- 
ting a  part  of  the  territory  of  Orleans  depends  on  the  fact 
that  it  was  a  part  of  the  country  ceded  by  France  to  the 
United  States.  No  practical  application  of  the  laws  of  the 
United  States  to  this  part  of  the  territory  was  attempted, 
nor  could  be  made,  while  the  country  remained  in  the  actual 
possession  of  a  foreign  power. 

The  14th  section  enacts  "  that  all  grants  for  lands  within 
the  territories  ceded  by  the  French  republic  to  the  United 
States  by  the  treaty  of  the  30th  of  April  1303,  the  title 
whereof  was  at  the  date  of  the  treaty  of  St  Ildefonso  in  the 
crown,  government,  or  nation  of  Spain,  and  every  act  and 
proceeding  subsequent  thereto  of  whatsoever  nature  towards 
the  obtaining  any  grant,  title  or  claim  to  such  lands,  and 
under  whatsoever  authority  transacted  or  pretended,  be,  and 
the  same  are  hereby  declared  to  be,  and  to  have  been  from 
the  beginning,  null,  void,  and  of  no  effect  in  law  or  equity." 
A  proviso  excepts  the  titles  of  actual  settlers  acquired  before 
the  20th  of  December  1803,  from  the  operation  of  this  sec- 
tion. It  was  obviously  intended  to  act  on  all  grants  made 
by  Spain  after  her  retrocession  of  Louisiana  (o  France,  and 
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without  deciding  on  the  extent  of  that  retrocession,  to  put 
the  titles  which  might  be  thus  acquired  through  the  whole 
territory,  whatever  might  be  its  extent,  completely  under  the 
control  of  the  American  government. 

The  president  was  authorised  to  appoint  registers  or  re- 
corders of  lands  acquired  under  the  Spanish  and  French 
governments,  and  boards  of  commissioners  who  should  re- 
ceive all  claims  to  lands,  and  hoar  and  determine  in  a  sum- 
mary way  all  matters  respecting  such  claims.  Their  proceed- 
ings were  to  be  reported  to  the  secretary  of  the  treasury,  to 
be  laid  before  congress  for  the  final  decision  of  that  body. 

Previous  to  the  acquisition  of  Louisiana,  the  ministers  of 
the  United  States  had  been  instructed  to  endeavour  to  ob- 
tain the  Florid  as  from  Spain.  After  that  acquisition,  this 
object  was  still  pursued,  and  the  friendly  aid  of  the  French 
government  towards  its  attainment  was  requested.  On  the 
suggestion  of  Mr  Talleyrand  that  the  time  was  unfavourable, 
the  design  was  suspended.  The  government  of  the  United 
States  however  soon  resumed  its  purpose ;  and  the  settle- 
ment of  the  boundaries  of  Louisiana  was  blended  with  the 
purchase  of  the  Floridas,  and  the  adjustment  of  heavy  claims 
made  by  the  United  States  for  American  property,  con- 
demned in  the  ports  of  Spain  during  the  war  which  was 
terminated  by  the  treaty  of  Amiens. 

On  his  way  to  Madrid,  Mr  Monroe,  who  was  empowered 
in  conjunction  with  Mr  Pinckney,  the  American  minister  at 
the  court  of  his  catholic  majesty,  to  conduct  the  negotia- 
tion, passed  through  Paris  ;  and  addressed  a  letter  to  the 
minister  of  exterior  relations,  in  which  he  detailed  the  ob- 
jects of  his  mission,  and  his  views  respecting  the  boundaries 
of  Louisiana.  In  his  answer  to  this  letter,  dated  the  2Jst  of 
December  1804,  Mr  Talleyrand  declared,  \\\  decided  terms, 
that  by  the  treaty  of  St  Ildefonso,  Spain  retroceded  to 
France  no  part  of  the  territory  east  of  the  Iberville  which 
had  been  held  and  known  as  West  Florida;  and  that  in  all 
the  negotiations  between  the  two  governments,  Spain  had 
constantly  refused  to  cede  any  part  of  the  Floridas,  even 
from  the  Mississippi  to  the  Mobile.  He  added  that  he  was 
authorized  by  his  imperial  majesty  to  say,  that  at  the  be- 
VoL.  II.— 2  O 
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ginning  of  the  year   1802,  general   BournoaviUe  had  been 
chained  to  open  a  new  negotiation  with  Spain  For  the  acqui- 
sition of  the  Floridss;  but  this  project  had  not  been  follow- 
ed by  a  treaty. 

Had  France  and  Spain  agreed  upon  the  boundaries  of  the 
retroccded  territory  before  Louisiana  was  acquired  by  the 
United  States,  that  agreement  would  undoubtedly  have  as- 
certained its  limits.  But  the  declarations  of  France  made 
after  parting  with  the  province  cannot  be  admitted  as  con- 
clusive. In  questions  of  this  character,  political  considera- 
tions have  too  much  influence  over  the  conduct  nf  nationsi 
to  permit  their  declarations  to  decide  the  course  of  an  inde- 
pendent government  in  a  matter  vitally  interesting  to  itself. 
Soon  after  the  arrival  of  Mr  Monroe  at  his  place  of  des- 
tination, the  negotiations  commenced  al  Aranjuez.  Every 
word  in  that  article  of  the  treaty  of  St  Ildefonso  which 
ceded  Louisiana  to  France,  was  scanned  by  the  ministers 
on  both  sides  with  all  the  critical  acumen  which  talents  and 
zeal  could  bring  into  their  service.  Every  argument  drawn 
from  collateral  circumstances,  connected  with  the  subject, 
which  could  be  supposed  to  elucidate  it,  was  exhausted. 
No  advance  towards  an  arrangement  was  made,  and  the  ne- 
gotiation terminated,  leaving  each  party  firm  in  his  original 
opinion  and  purpose.  Each  persevered  in  maintaining  the 
construction  with  which  he  had  commenced.  The  discus- 
sion has  since  been  resumed  between  the  two  nations  with 
as  much  ability  and  with  as  little  success.  The  question  has 
been  again  argued  at  this  bar,  with  the  same  talent  and  re- 
search which  it  has  uniformly  called  forth.  Every  topic 
which  relates  to  it  has  been  completely  exhausted ;  and  the 
Court  by  reasoning  on  the  subject  could  only  repeat  what  is 
familiar  to  all. 

We  shall  say  only,  that  the  language  of  the  article  may 
admit  of  either  construction,  and  it  is  scarcely  possible  to 
consider  the  arguments  on  either  side,  without  believing 
that  they  proceed  from  a  conviction  of  their  truth.  The 
phrase  on  which  the  controversy  mainly  depends,  that  Spairi 
retrocedes  Louisiana  with  the  same  extent  that  it  had  when 
France  possessed  it,  might  so  readily  have  been  expressed 
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in  plain  language,  that  it  is  difficult  to  resist  the  persuasion 
that  the  ambiguity  was  intentional.  Had  Louisiana  been 
retroceded  with  the  same  extent  that  it  had  when  France 
ceded  it  to  Spain,  or  with  the  same  extent  that  it  had  before 
the  cession  of  any  part  of  it  to  England,  no  controversy 
respecting  its  limits  could  have  arisen.  Had  the  parties 
concurred  in  their  intention,  a  plain  mode  of  expressing 
that  intention  would  have  presented  itself  to  them.  But 
Spain  has  always  manifested  infinite  repugnance  to  the  sur- 
render of  territory,  and  was  probably  unwilling  to  give  back 
more  than  she  had  received.  The  introduction  of  ambigu-^ 
ous  phrases  into  the  treaty,  which  power  might  afterwards 
construe  according  to  circumstances,  was  a  measure  which 
the  strong  and  the  politic  might  not  be  disinclined  to  em* 
ploy. 

However  this  may  be,  it  is,  we  think,  incontestable,  that 
the  American  construction  of  the  article,  if  not  entirely  free 
from  question,  is  supported  by  arguments  of  great  strength 
which  cannot  be  easily  confuted. 

In  a  controversy  between  two  nations  concerning  national 
boundary,  it  is  scarcely  possible  that  the  courts  of  either 
should  refuse  to  abide  by  the  measures  adopted  by  its  own 
government.  There  being  no  common  tribunal  to  decide 
between  them,  each  determines  for  itself  on  its  own  rights, 
and  if  they  cannot  adjust  their  differences  peaceably,  the 
right  remains  with  the  strongest.  The  judiciary  is  not  that 
department  of  the  government,  to  which  the  assertion  of  its 
interests  against  foreign  powers  is  confided ;  and  its  duty 
commonly  is  to  decide  upon  individual  rights,  according  to 
those  principles  which  the  political  departments  of  the  na- 
tion have  established.  If  the  course  of  the  nation  has  been 
a  plain  one,  its  courts  would  hesitate  to  pronounce  it  er- 
roneous. 

We  think  then,  however  individual  judges  might  construe 
the  treaty  of  St  Ildefonso,  it  is  the  province  of  the  Court  to 
conform  its  decisions  to  the  will  of  the  legislature,  if  that 
will  has  been  clearly  expressed. 

The  convulsed  state  of  European  Spain  affected  her  influ- 
ence over  her  colonies;  and  a  degree  of  disorder  prevailed 
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in  the  Floridos,  at  which  the  United  States  could  not  look 
with  indifference.  In  October  1810,  the  president  issued 
his  proclnniation,  directing  the  governor  of  the  Orleans  ter- 
ritory to  lake  possession  of  the  country  as  far  east  as  the 
Perdido,  and  to  hold  it  for  the  United  States.  This  measure 
was  avowedly  intended  as  an  assertion  of  the  title  of  the 
United  Stales;  but  as  an  assertion,  which  was  rendered  no- 
cessary  in  order  to  avoid  evils  which  might  contravene  the 
wishes  of  hoth  parties,  and  which  would  still  leave  the  terri- 
tory "  a  subject  of  fair  and  friendly  negotiation  and  adjust- 
ment." 

In  April  1812,  congress  passed  "an  act  to  enlarge  the 
limits  of  the  state  of  Louisiana."  This  act  describes  tines 
which  comprehend  the  lond  in  controversy,  and  declares  that 
the  country  included  witliin  them  shall  become  and  form  a 
part  of  the  state  of  Louisiana. 

In  May  of  the  same  year,  another  act  was  passed,  annex- 
ing the  residue  of  the  country  west  of  the  Perdido  to  the 
Mississippi  territory. 

And  in  February  1S13,  the  president  was  authorized  "  to 
occupy  and  hold  all  that  tract  of  country  called  West  Flori- 
da, which  lies  west  of  the  river  Perdido,  not  now  in  posses- 
sion of  the  United  Stales." 

On  the  third  of  March  1817,  congress  erected  that  part  of 
Florida  which  had  been  anne.\ed  to  the  Mississippi  territory, 
into  a.  separate  territory,  called  Alabama. 

The  powers  of  government  were  extended  to,  and  exer- 
cised in  those  parts  of  West  Florida  which  composed  a  part 
of  Louisiana  and  Mississippi,  respectively  ;  and  a  se[>iirate 
government  was  erected  in  Alabama.     U.  S.  L.  c.  4,  409. 

In  March  1810,  "congress  passed  an  act  to  enable  lh« 
people  of  Alabama  to  form  a  constitution  and  stale  govern- 
ment." And  in  December  1819,  she  was  admitted  into  the 
union,  and  declared  one  of  the  United  States  of  America. 
The  treaty  of  amity,  settlement  and  limits,  between  the 
United  States  and  Spain,  was  signed  at  Washington  on  the 
Sid  day  of  February  IS  1 9,  but  was  not  ratified  by  Spain  till 
the  24th  day  of  October  1820;  nor  by  the  United  States, 
until  the  22d  day  of  February  1821 .     So  that  Alabama  was 
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admitted  into  the  union  as  an  independent  state,  in  virtue  of 
the  title  acquired  by  the  United  States  to  her  territory  under 
the  treaty  of  April  1S()3. 

After  these  acts  of  sovereign  power  over  the  territory  in 
dispute,  asserting  the  American  construction  of  the  treaty 
by  which  the  government  claims  it,  to  maintain  the  opposite 
construction  in  its  own  courts  would  certainly  be  an  anomaly 
in  the  history  and  practice  of  nations.  If  those  departments 
which  are  entrusted  with  the  foreign  intercourse  of  the  na- 
tion, which  assert  and  maintain  its  interests  against  foreign 
powers,  have  unequivocally  asserted  its  rights  of  dominion 
over  a  country  of  which  it  is  in  possession,  and  which  it 
claims  under  a  treaty ;  if  the  legislature  has  acted  on  the 
construction  thus  asserted,  it  is  not  in  its  own  courts  that 
this  construction  is  to  be  denied.  A  question  like  this  re- 
specting the  boundaries  of  nations,  is,  as  has  been  truly  said, 
more  a  political  than  a  legal  question  ;  and  in  its  discussion, 
the  courts  of  every  country  must  respect  the  pronounced 
will  of  the  legislature.  Had  this  suit  been  instituted  imme- 
diately after  the  passage  of  the  act  for  extending  the  bounds 
of  Louisiana,  could  the  Spanish  construction  of  the  treaty 
of  St  Ildefonso  have  been  maintained  ?  Could  the  plaintiff 
have  insisted  that  the  land  did  not  lie  in  Louisiana,  but  in 
West  Florida;  that  the  occupation  of  the  country  by  the 
United  States  was  wrongful ;  and  that  his  title  under  a  Spanish 
grant  must  prevail,  because  the  acts  of  congress  on  the  sub- 
ject were  founded  on  a  misconstruction  of  the  treaty?  If 
it  be  said,  that  this  statement  does  not  present  the  question 
fairly,  because  a  plaintiff  admits  the  authority  of  the  Court, 
let  the  parties  be  changed.  If  the  Spanish  grantee  had  ob- 
tained possession  so  as  to  be  the  defendant,  would  a  Court 
of  the  United  States  maintain  his  title  under  a  Spanish  grant, 
made  subsequent  to  the  acquisition  of  Louisiana,  singly  on 
the  principle  that  the  Spanish  construction  of  the  treaty  of 
St  Ildefonso  was  right,  and  the  American  construction 
wrong 9  Such  a  decision  would,  we  think,  have  subverted 
those  principles  which  govern  the  relations  between  the  le- 
gislative and  judicial  departments,  and  mark  the  limits  of 
each. 
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If  the  rights  of  tlte  parties  are  in  any  degree  changGd,  that 
change  must  be  produced  by  the  subsequent  arrangements 
made  between  liie  two  governments. 

A  "  treaty  of  amity,  settlement,  and  limite,  between  the 
United  Slates  of  America  and  the  king  of  Spain,"  was  sign- 
ed at  Washington  on  the  32d  day  of  February  1819.  By 
the  2d  article  "  his'  catholic  majesty  cedes  to  the  United 
States  in  full  property  and  sovereignty,  all  the  territories 
which  belong  to  him,  situated  to  the  eastward  of  the  Mis- 
sissippi, known  by  the  name  of  East  and  West  Florida." 

The  6th  article  stipulates,  that  "  all  the  grants  of  land 
made  before  the  24th  of  January  1816  by  his  catholic  majes- 
ty, or  by  his  lawful  authorities,  in  the  said  territories  ceded 
by  his  majesty  to  the  United  States,  shall  be  ratified  and 
confirmed  to  the  persons  iu  possession  of  the  lands,  to  iho 
same  extent  that  the  same  grants  would  be  valid  if  the  ter- 
ritories had  remained  under  the  dominion  of  Iiis  catholic 
majesty." 

The  Court  will  not  attempt  to  conceal  the  difficulty  which 
is  created  by  these  articles. 

It  is  well  known  that  Spain  had  uniformly  maintained  her 
construction  of  the  treaty  of  St  Ildefonso. — His  catholic 
majesty  had  perseveringly  insisted  that  no  part  of  West 
Florida  had  been  ceded  by  that  treaty,  and  that  the  whole 
country  which  had  been  known  by  that  name  still  belonged 
to  him.  It  is  then  a  iiiir  inference  from  the  language  of  the 
treaty,  that  he  did  not  mean  to  retrace  his  steps,  and  relin- 
quish his  pretensions;  but  to  cede  on  a  sufficient  considera- 
tion all  that  he  bad  claimed  as  his;  and  consequently,  by  the 
bxh  article,  to  stipulate  for  the  confirmatioii  of  all  those  grants 
which  he  had  made  while  the  title  remained  in  him. 

But  the  United  States  had  uniformly  denied  the  title  set 
up  by  the  crown  of  Spain ;  had  insisted  that  a  part  of  West 
Florida  had  been  transferred  to  France  by  the  treaty  of  St 
Ildefonso,  and  ceded  to  the  United  States  by  the  treaty  of 
April  1803;  had  asserted  this  construction  by  taking  actual 
possession  of  the  country;  and  had  extended  its  legislation 
over  it.  The  United  States  therefore  cannot  be  understood 
to  have  admitted  that  this  country  belonged  to  his  catholic 
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majesty,  or  that  it  passed  from  him  to  them  by  this  article. 
Had  his  catholic  majesty  ceded  to  the  United  States  ''  all 
the  territories  situated  to  the  eastward  of  the  Mississippi 
known  by  the  name  of  East  and  West  Florida,"  omitting 
the  words  '^  which  belong  to  him,"  the  United  States  in 
receiving  this  cession,  might  have  sanctioned  the  right  to 
make  it,  and  might  have  been  bound  to  consider  the  8th 
article  as  co-extensive  with  the  second.  The  stipulation  of 
the  8th  article  might  have  been  construed  to  be  an  admis- 
sion that  West  Florida  to  its  full  extent  was  ceded  by  this 
treaty. 

But  the  insertion  of  these  words  materially  affects  the 
construction  of  the  article.  They  cannot  be  rejected  as 
surplusage.  They  haVe  a  plain  meaning,  and  that  meaning 
can  be  no  other  than  to  limit  the  extent  of  the  cession.  We 
cannot  say  they  were  inserted  carelessly  or  unadvisedly,  and 
must  understand  them  according  to  their  obvious  import. 

It  is  not  improbable  that  terms  were  selected  which  might 
not  compromise  the  dignity  of  either  government,  and  which 
each  might  understand,  consistently  with  its  former  preten- 
sions. But  if  a  court  of  the  United  States  would  have  been 
bound,  under  the  state  of  things  existing  at  the  signature  of 
the  treaty,  to  consider  the  territory  then  composing  a  part 
of  the  state  of  Louisiana  as  rightfully  belonging  to  the 
United  States,  it  would  be  difficult  to  construe  this  article 
into  an  admission  that  it  belonged  rightfully  to  his  catholic 
majesty. 

The  Gth  article  of  the  treaty  may  be  considered  in  con- 
nexion with  the  second.  The  Gth  stipulates  ''  that  the  in- 
habitants of  the  territories  which  his  catholic  majesty  cedes 
to  the  United  States  by  this  treaty,  shall  be  incorporated  in 
the  union  of  the  United  States,  as  soon  as  may  be  consistent 
with  the  principles  of  the  federal  constitution." 

This  article,  according  to  its  obvious  import,  extends  to 
the  whole  territory  which  was  ceded.  The  stipulation  for 
the  incorporation  of  the  inhabitants  of  the  ceded  territory 
into  the  union,  is  co-extensive  with  the  cession.  But  the 
country  in  which  the  land  in  controversy  lies,  was  already 
incorporated  into  the  union.     It  composed  a  part  of  the 
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State  of  Louisiana,  which  was  already  a  member  of  the 
American  coofcdcracy. 

A  part  of  West  Florida  lay  east  of  the  Perdido :  and  to 
that  the  right  of  his  catholic  majesty  was  acknowledged. 
There  was  then  an  ample  aubjccton  which  (he  words  of  the 
ceision  might  operate,  without  discarding  those  which  limit 
its  general  expressions. 

Such  is  the  construction  which  the  Court  would  put  on 
the  treaties  by  which  the  United  States  have  acquired  the 
country  east  of  New  Orleans.  But  an  explanation  of  the 
8th  article  seems  to  have  been  given  by  the  parties  which 
may  vary  this  construction. 

It  was  discovered  that  three  large  grants,  which  had  been 
supposed  at  the  signature  of  the  treaty  to  have  been  made 
subsequent  to  the  24th  of  January  1S18,  bore  a  dale  ante- 
rior to  that  period.  Considering  these  grants  as  fraudulent, 
the  United  States  insisted  on  an  express  declaration  annul- 
ling them.  This  demand  was  resisted  by  Spain;  and  the 
ratification  of  the  treaty  was  for  some  time  suspended.  At 
length  his  catholic  majesty  yielded,  and  the  following  clause 
was  introduced  into  his  ratification  :  "desirous  at  the  same 
time  of  avoiding  any  doubt  or  ambiguity  concerning  the 
meaning  of  the  8th  article  of  the  treaty,  in  respect  to  the 
date  which  is  pointed  out  In  it  as  the  period  for  the  confir- 
mation of  the  grants  of  lands  in  the  Flondas  made  by  me, 
or  by  the  competent  authorities  in  my  royal  name,  which 
point  of  date  was  fixed  in  the  positive  understanding  of  the 
three  grants  of  land  made  in  favour  of  the  duke  of  Alagon, 
the  count  of  Punon  Rostro,  and  Don  Pedro  de  Vargas,  being 
annulled  by  its  tenor;  I  think  it  proper  to  declare,  that  the 
said  three  grants  have  remained  and  do  remain  entirely  an- 
nulled and  invalid ;  and  that  neither  the  three  individuals 
mentioned,  nor  those  who  may  have  title  or  interest  through 
them,  can  avail  themselves  of  the  said  grants  at  any  time  or 
in  any  manner ;  under  which  explicit  declaration,  the  said 
8th  article  is  to  be  understood  as  ratified."  One  of  these 
grants,  that  to  Vargas,  lies  west  of  the  Perdido. 

It  has  been  argued,  and  with  great  force,  that  this  expla- 
nation forms  a  part  of  the  article.     It  may  be  considered 
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88  if  introduced  into  it  as  a  proviso  or  exception  to  the  sti- 
pulation, in  favour  of  grants  anterior  to  the  24th  of  January 
1818.  The  article  may  be  understood  as  if  it  had  been 
written,  that  '^  all  the  grants  of  land  made  before  the  24th 
of  January  1818,  by  his  catholic  majesty  or  his  lawful  au- 
thorities in  the  said  territories,  ceded  by  his  majesty  to  the 
United  States,  (except  those  made  to  the  duke  of  Alagon, 
the  count  of  Punon  Rostro  and  Don  Pedro  dc  Vargas,)  shall 
be  ratified  and  confirmed,  &c." 

Had  this  been  the  form  of  the  original  article,  it  would  be 
difi[icult  to  resist  the  construction  that  the  excepted  grants 
were  withdrawn  from  it  by  the  exception,  and  would  other- 
wise have  been  within  its  provisions.  Consequently,  that  all 
other  fair  grants  within  the  time  specified,  were  as  obliga- 
tory on  the  United  States,  as  on  his  catholic  majesty. 

One  other  judge  and  myself  are  inclined  to  adopt  this 
opinion.  The  majority  of  the  Court  however  think  difier- 
ently.  They  suppose  that  these  three  large  grants  being 
made  about  the  same  time,  under  circumstances  strongly 
indicative  of  unfairness,  and  two  of  them  lying  east  of  the 
Perdido,  might  be  objected  to  on  the  ground  of  fraud  com- 
mon to  them  all  :  without  implying  any  opinion  that  one  of 
them,  which  was  for  lands  lying  within  the  United  States, 
and  most  probably  in  part  sold  by  the  government,  could 
have  been  otherwise  confirmed.  The  government  might 
well  insist  on  closing  all  future  controversy  relating  to  these 
grants,  which  might  so  materially  interfere  with  its  own 
rights  and  policy  in  its  future  disposition  of  the  ceded  lands ; 
and  not  allow  them  to  become  the  subject  of  judicial  inves- 
tigation ;  while  other  grants,  though  deemed  by  it  to  be  in- 
valid, might  be  left  to  the  ordinary  course  of  the  law. 
The  form  of  the  ratification  ought  not,  in  their  opinion,  to 
change  the  natural  construction  of  the  words  of  the  8th 
article,  or  extend  them  to  embrace  grants  not  otherwise  in- 
tended to  be  confirmed  by  it.  An  extreme  solicitude  to 
provide  against  injury  or  inconvenience,  from  the  known 
existence  of  such  large  grants,  by  insisting  upon  a  declara- 
tion of  their  absolute  nullity,  can  in  their  opinion  furnish  no 
satisfactory  proof  that  the  government  meant  to  recognise 
Vol.  II.— 2  P 
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the  small  grants  as  valid,  which  in  every  previous  act  and 
struggle  it  had  proclaimed  to  be  void,  as  being  for  lands 
within  the  American  territory. 

Whatever  difference  may  exist  respecting  the  effect  of  the 
ratification,  in  whatever  sense  it  may  be  understood,  we 
think  the  sound  construction  of  the  eighth  article  will  not 
enable  this  Court  to  apply  its  provisions  to  the  present  case. 
The  words  of  the  article  are,  that  ^\  all  the  grants  of  land 
made  before  the  24th  of  January  1818,  by  his  catholic  ma- 
jesty, &c.  shall  be  ratified  and  confirmed  to  the  persons  in 
possession  of  the  lands,  to  the  same  extent  that  the  same 
grants  would  be  valid  if  the  territories  had  remained  under 
the  dominion  of  his  catholic  majesty."  Do  these  words  act 
directly  on  the  grants,  so  as  to  give  validity  to  those  not 
otherwise  valid ;  or  do  they  pledge  the  faith  of  the  United 
States  to  pass  acts  which  shall  ratify  and  confirm  them  ? 

A  treaty  is  in  its  nature  a  contract  between  two  nations, 
not  a  legislative  act.  It  does  not  generally  effect,  of  itself, 
the  object  to  be  accomplished,  especially  so  far  as  its  ope- 
ration is  infra-territorial ;  but  is  carried  into  execution  by 
the  sovereign  power  of  the  respective  parties  to  the  instru- 
ment. 

In  the  United  States  a  different  principle  is  established. 
Our  constitution  declares  a  treaty  to  be  the  law  of  the  land. 
It  is,  consequently,  to  be  regarded  in  courts  of  justice  as 
equivalent  to  an  act  of  the  legislature,  whenever  it  operates 
of  itself  without  the  aid  of  any  legislative  provision.  But 
when  the  terms  of  the  stipulation  import  a  contract,  when 
either  of  the  parties  engages  to  perform  a  particular  act,  the 
treaty  addresses  itself  to  the  political,  not  the  judicial  de- 
partment; and  the  legislature  must  execute  the  contract 
before  it  can  become  a  rule  for  the*  Court. 

The  article  under  consideration  does  not  declare  that  all 
the  grants  made  by  his  catholic  majesty  before  the  24th  of 
January  1818,  shall  be  valid  to  the  same  extent  as  if  the 
ceded  territories  had  remained  under  his  dominion.  It  does 
not  say  that  those  grants  are  hereby  confirmed.  Had  such 
been  its  language,  it  would  have  acted  directly  on  the  sub- 
ject, and  would  have  repealed  those  acts  of  congress  which 
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were  repugnant  to  it;  but  its  language  is  that  those  grants 
shall  be  ratified  and  confirmed  to  the  persons  in  possession, 
&c.  By  whom  shall  they  be  ratified  and  confirmed  ?  This 
seems  to  be  the  language  of  contract;  and  if  it  is,  the  rati- 
fication and  confirmation  which  are  promised  must  be  the 
act  of  the  legislature.  Until  such  act  shall  be  passed,  the 
Court  is  not  at  liberty  to  disregard  the  existing  laws  on  the 
subject.  Congress  appears  to  have  understood  this  article 
as  it  is  understood  by  the  Court.  Boards  of  commissioners 
have  been  appointed  for  East  and  West  Florida,  to  receive 
claims  for  lands;  and  on  their  reports  titles  to  lands  not  ex- 
ceeding acres  have  been  confirmed,  and  to  a  very 
large  amount.  On  the  23d  of  May  1828,  an  act  was  passed 
supplementary  to  the  several  acts  providing  for  the  settle- 
ment and  confirmation  of  private  land  claims  in  Florida ; 
the  6th  section  of  which  enacts,  that  all  claims  to  land 
within  the  territory  of  Florida,  embraced  by  the  treaty  be* 
tween  Spain  and  the  United  States  of  the  22d  of  February 
1819,  which  shall  not  be  decided  and  finally  sMtled  under 
the  foregoing  provisions  of  this  act,  containing  a  greater 
quantity  of  land  than  the  commissioners  were  authorized  to 
decide,  and  which  have  not  been  reported  as  antedated  or 
forged,  &c.,  shall  be  received  and  adjudicated  by  the  judge 
of  the  superior  court  of  the  district  within  which  the  land 
lies,  upon  the  petition  of  the  claimant,*'  &c.  Provided, 
that  nothing  in  this  section  shall  be  construed  to  enable  the 
judges  to  take  cognizance  of  any  claim  annulled  by  the 
said  treaty,  or  the  decree  ratifying  the  same  by  the  king  of 
Spain,  nor  any  claim  not  presented  to  the  commissioners  or 
register  and  receiver.  An  appeal  is  allowed  from  the  deci- 
sion of  the  judge  of  the  district  to  this  Court.  No  such  act 
of  confirmation  has  been  extended  to  grants  for  lands  lying 
west  of  %he  Perflido. 

.  The  act  of  1804,  erecting  Louisiana  into  two  territories, 
has  been  already  mentioned.  It  annuls  all  grants  for  lands 
in  the  ceded  territories,  the  title  whereof  was  at  the  date  of 
the  treatyof  St  Ildefonso  in  the  crown  of  Spain.  The  grant 
in  controversy  is  not  brought  within  any  of  the  exceptions 
from  the  enacting  clause. 
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The  legislature  has  passed  many  subsequent  acts  previous 
to  the  treaty  of  1819,  the  object  of  which  was  to  adjust  the 
titles  to  lands  in  the  (Country  acquired  by  the  treaty  of  1803. 

They  cautiously  confirm  to  residents  all  incomplete  titles 
to  lands,  for  which  a  warrant  or  order  of  survey  had  been 
obtained  previous  to  the  1st  of  October  1800. 

An  act,  passed  in  April  1814,  confirms  incomplete  titles 
to  lands  in  the  state  of  Louisiana,  for  which  a  warrant  or 
order  of  survey  had  been  granted  prior  to  the  30th  of  De- 
cember 1803,  where  the  claimant  or  the  person  under  whom 
he  claims  was  a  resident  of  the  province  of  Louisiana  on 
that  day,  or  at  the  date  of  the  concession,  warrant,  or  order 
of  survey ;  and  where  the  tract  does  not  exceed  640  acres. 
This  act  extends  to  those  cases  only  which  had  been  re- 
ported by  the  board  of  commissioners;  and  annexes  to  the 
confirmation  several  conditions,  which  it  is  unnecessary  to 
review,  because  the  plaintiff*  does  not  claim  to  come  within 
the  provisions  of  the  act. 

On  the  3d' of  March  1819,  congress  passed  an  act  confirm- 
ing all  complete  grants  to  land  from  the  Spanish  govern- 
ment, contained  in  the  reports  made  by  the  commissioners 
appointed  by  the  president  for  the  purpose  of  adjusting  titles 
which  had  been  deemed  valid  by  the  commissioners;  and 
also  all  the  claims  reported  as  aforesaid,  founded  on  any 
order  of  survey,  requete,  permission  to  settle,  or  any  written 
evidence  of  claim  derived  from  the  Spanish  authorities,  which 
ought  in  the  opinion  of  the  commissioners  to  be  confirmed ; 
and  which  by  the  said  reports  appear  to  be  derived  from  the 
Spanish  government  before  the  20th  day  of  December  1803, 
and  the  land  claimed  to  have  been  cultivated  or  inhabited 
on  or  before  that  day. 

Though  the  order  of  survey  in  this  case  was  granted  be- 
fore the  20th  of  December  1803,  the  plaintiff*  does  not  bring 
himself  within  this  act. 

Subsequent  acts  have  passed  in  1820,  1822  and  1826,  but 
they  only  confirm  claims  approved  by  the  commissioners, 
among  which  the  plaintiff*  does  not  allege  his  to  have  been 
placed. 

Congress  has  reserved  to  itself  the  supervision  of  the  titles 
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reported  by  its  commissioners,  and  has  confirmed  those 
which  the  commissioners  have  approved,  but  Has  passed  no 
law,  withdrawing  grants  generally  for  lands  west  of  the 
Perdido  from  the  operation  of  the  14tb  section  of  the  act  of 
1804,  or  repealing  that  section. 

We  are  of  opinion  then,  that  the  court  committed  no  error 
in  dismissing  the  petition  of  the  plaintiff,  and  that  the  judg- 
ment ought  to  be  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  district  court  of  the  United  States  for  the 
eastern  district  of  Louisiana,  and  was  argued  by  counsel ; 
on  consideration  whereof,  this  Court  is  of  opinion  that  the 
said  district  court  committed  no  error  in  dismissing  the  pe- 
tition of  the  plaintiffs ;  therefore  it  is  considered,  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
district  court  in  this  cause  be,  and  the  same  is  hereby  affirm- 
ed with  costs. 
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The  President  and  Dibectobs  of  the  Bank  of  the  Comhon- 
wealth  of  kentucky,  plaintiffs  in  erboe  9m.  john  wlsteb, 
John  M.  Price  and  Charles  J.  Wister,  Defendants. 

In  an  action  for  money  had  and  received  for  the  recovery  of  the  amount  of  a  de- 
posit made  in  the  banic  of  the  commonwealth  of  Kentucky,  acting  under  an 
act  of  incorporation  passed  by  the  legistotufe  of  that  state,  the  defendant 
pleaded  to  the  jurisdiction,  on  the  ground  that  the  state  of  KentuclEy  alone  was 
the  proprietor  of  the  stock  of  the  bank;  for  which  reason  it  was  insisted  that 
the  suit  was  virtually  against  a  sovereign  state. 

The  Court  are  of  opinion  that  the  question  is  no  longer  open  here.  The  case  of 
the  United  States  Bankos.  The  Phmters  Bank  of  Geoigia,  9  Wheaian,  904,  was 
a  much  stronger  case  for  the  plain tifls  in  error  than  the  present;  for  there  the  state 
of  Georgia  was  not  only  a  proprietor,  but  a  corporator.  Here  the  state  is  not  a 
corporator,  since  by  the  terms  of  the  act  incorporating  this  bank,  "the  presid|>nt 
and  directors"  alone  constitute  the  body  corporate,  the  metaphysiod  person 
liable  to  suit.  Hence  by  the  law  of  the  state  itself,  it  is  eiduded  from  the  char- 
acter of  a  party  in  the  sense  of  this  law  when  speaking  of  a  corporation.  [828] 

It  may  be  added  to  the  reasons  which  influenced  the  Court  in  their  opinion,  in 
the  case  of  The  Bank  of  the  United  SUtes  v$.  The  Planters  Bank  of  Georgia, 
that  if  a  state  did  exercise  the  powers  in  and  over  a  bank  or  impart  to  it  its 
sovereign  attributes,  it  would  be  hardly  possible  to  distinguish  the  issue  of  the 
paper  of  such  a  bank,  from  a  direct  issue  of  bills  of  credit ;  which  violation 
of  the  constitution,  no  doubt  the  state  here  intended  to  avoid.     [824] 

The  act  of  incorporating  the  bank  of  the  commonwealth  of  Kentucky  contains  a 
provision  by  which  it  is  enacted,  that  the  bank  shall  receive  money  on  depo- 
sit without  being  required  to  give  an  obligation  under  seal  to  repay  it.  Iliis 
enactment  must  be  construed  with  regard  to  the  practice  of  banking,  and 
the  general  understanding  of  mankind ;  and  must  create  a  liability  to  the  depo- 
sitor by  the  simple  act  of  depositing,  that  is,  an  assumpsit  in  law,  implied 
from  an  act  in  pais.    [824] 

Upon  the  deposit  being  made  in  the  bank  of  the  commonwealth  of  Kentucky, 
the  cashier  gave  under  his  hand  a  certificate  that  there  had  been  *'  deposited 
to  the  credit  of  the  plaintiffs  below,  $7780.81,  which  is  subject  to  their  order 
on  presentation  of  this  certificate."  The  deposit  was  made  in  the  notes  of  the 
bank,  and  when  the  same  were  deposited,  and  when  demand  of  payment  was 
made,  the  notes  were  passing  at  one  half  their  nominal  value.  When  the  cer- 
tificate was  presented  to  the  bank,  the  cashier  offered  to  pay  the  amount  in 
the  notes  of  the  bank,  but  they  refused  to  receive  payment  in  any  thing 
but  gold  or  silver.  The  language  of  the  certificate  is  expressive  of  a  ge- 
neral not  a  specific  deposit,  and  the  act  of  incorporation  is  express,  that  the 
bank  shall  pay  and  redeem  their  bills  in  gold  or  silver.  The  transaction  then 
was  equivalent  to  receiving  and  depositing  the  gold  or  silver ;  if  the  bank  did 
not  so  understand  it  they  might  have  refused  to  receive  it ;  and  the  plaintiffs 
would  certainly  have  recovered  the  gold  and  silver,  to  the  amount  upon  the 
face  of  Uie  bills.    [825] 
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The  tMok  having  offered  to  |>ay  the  amoant  of  the  certificate  in  their  bills,  they 
pat  their  own  construction  on  the  same,  and  they  cannot  afterwards  say  that  the 
plaintiffs  below  should  have  accompanied  the  certificate  with  a  check.    [826] 

The  bills  of  the  bank  were  pa]rable  to  an  individual  or  bearer,  and  in  the  actloD 
npoo  the  bills  there  was  no  averment  of  the  citizenship  df  the  person  to  whom 
the  biDs  are  payable,  and  they  might  therefore  have  been  payable,  in  the  first 
instance,  to  a  party  not  competent  to  sue  in  the  courts  of  the  United  States. 
This  Court  has  uniformly  held  that  a  note  payable  to  bearer  is  payable  to  any 
body,  and  b  not  affected  by  the  disabilities  of  the  nominal  payee.     [326] 

ERROR  to  the  circuit  court  of  the  district  of  Kentucky. 

On  the  3l8t  October  1824,  the  agent  of  the  defendants  in 
error,  John  T.  Drake,  deposited  in  the  bank  of  the  common- 
wealth of  Kentucky,  in  the  notes  of  that  bank,  the  sum  of 
4^7730.81,  and  received  from  the  cashier  the  following  me- 
morandum in  writing,  usually  denominated  a  certificate  of 
deposit. 

''FnuUtford,  3Ut  Odober  1824.— John  T.  Drake  this  day 
deposited  to  the  credit  of  John  Wister,  John  M.  Price  and 
Charles  J.  Wister,  seven  thousand  seven  hundred  and  thirty 
dollara  and  eighty-one  cents,  which  is  subject  to  their  ord^r 
upon  presentation  of  this  certificate.  Signed,  C.  G.  Waggo- 
ner, cashier. — $7730.81. 

On  the  6th  of  November  1824,  Mr  Drake  presented  the 
certificate  to  the  bank  and  demanded  payment  of  the  sum 
mentioned  in  it,  in  gold  or  silver,  which  was  refused  by  the 
cashier,  who  at  the  same  time  offered  the  amount  in  notes 
on  the  bank,  which  were  rejected  by  Mr  Drake.  At  the 
time  the  deposit  was  made  the  notes  of  the  bank  were  of 
the  value  of  and  current  in  the  country  at  half  their  nominal 
amount. 

The  payment  of  the  amount  of  the  deposit  in  gold  or  sil- 
ver having  been  thus  refused,  Wister,  Price  and  Wister 
brought  their  action  in  the  circuit  court  of  the  United  States 
for  the  district  of  Kentucky.  The  declaration  contained 
two  counts,  the  first  for  money  had  and  received,  the  second 
a  special  count  upon  the  certificate  of  deposit. 

At  November  term  1826,  the  defendants  appeared  by  at- 
torney, and  afterwards  filed  a  plea  to  the  jurisdiction  of  the 
court  under  the  corporate  seal  of  the  bank.  The  plea  states 
^'Xhat  the  court  ought  not  to  have  or  take  cognizance  of  this 
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action,  because  the  defendant  is  a  body  corporate  and  poli- 
tic, created  and  established  by  an  act  of  assembly  of  the 
commonwealth  of  Kentucky  and  constituted  by  the  name 
and  style  of  '  The  President  and  Birectors  of  the  Bank  of 
the  CommonweaUh  of  KerUncky^^  and  that  the  whole  capital 
stock  of  the  said  corporation  is  exclusively  and  solely  the 
property  of  the  commonwealth  of  Kentucky,  and  that  the 
state  of  Kentucky  in  her  political  sovereign  capacity  as  a 
statCf  is  the  sole,  exclusive,  and  only  member  of  the  said  cor- 
poration." To  this  plea  the  plaintiffs  below  demurred,  and 
the  circuit  court  having  sustained  the  same,  the  defendants 
were  ordered  to  answer  over. 

Upon  the  trial  of  the  cause,  the  plaintiffs  proved  the  facts 
as  stated  ;  and  the  defendants  moved  the  court  to  instruct 
the  jury  that  the  plaintiffs  had  not  made  out  a  good  cause 
of  action,  and  that  the  plaintiffs  were  not  entitled  to  the 
nominal  amount  of  the  deposit ;  but  to  the  value  of  the  notes 
at  the  time  of  the  demand. 

The  court  overruled  these  motions,  and  instructed  the 
jury  that  the  plaintiffs  were  entitled  to  thd  full  sum  as  ex- 
pressed in  the  certificate,  with  interest  thereon,  from  the 
date  of  the  demand,  in  lawful  money  of  the  United  States. 
The  defendants  excepted  to  the  opinion  of  the  court,  upon 
all  the  matters  submitted  to  them,  and  the  case  came  before 
this  Court  upon  the  bill  of  exceptions.  The  facts  of  the 
case  were  not  controverted. 

For  the  plaintiffs  in  error,  Mr  Nicholas  maintained, 

1.  That  the  circuit  court  had  no  jurisdiction  over  the 
cause. 

2.  The  declaration  was  insufficient. 

3.  The  court  erred  in  the  instructions  given  to  the  jury. 

He  argued,  that  upon  the  decisions  of  this  Court  the  juris- 
diction could  not  exist  in  the  case.  The  courts  of  the  United 
States  take  jurisdiction  ;  1st,  According  to  the  subject  mat- 
ter ;  2d,  The  character  of  the  parties ;  3d,  In  cases  arising 
under  treaties,  &c. 

In  this  case  the  jurisdiction  cannot  be  assumed,  as  those 
principles  upon   which  the   courts  of  the  United   States 
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would  have  jurisdiction  from  the  character  of  the  parties ; 
forbid  the  same.  This  Court  will  look  behind  the  act  of 
incorporation  to  ascertain  who  are  the*corporators;  and  if 
they  find  they  are  not  such  parties  as  can  sue  or  be  sued  in 
the  circuit  court,  they  will  refuse  to  acknowledge  that  the 
court  could  exercise  jurisdiction.  Cited,  The  Bank  of  the 
United  States  vs.  The  Planters  Bank  of  Georgia,  9  fVheaion, 
904. 

In  this  case  the  state  of  Kentucky  is  the  only  stockholder 
of  the  bank ;  and  this  appearing,  the  state  is  the  party,  and 
cannot  be  sued.  It  is  a  sole  corporation,  using  the  money 
of  the  state,  and  by  its  obligations  binding  the  state.  The 
interests  of  the  state  are  alone  involved  in  the  suit,  and  the 
judgment  of  the  Court  will  operate  upon  the  state  directly. 

2.  The  declaration  is  insufficient,  because,  as  the  real 
party  defendant  is  the  state  of  Kentucky,  this  action  should 
have  been  so  brought,  and  can  only  be  so  sustained. 

This  Court  has  decided  that  a  corporation  can  bind  itself 
by  a  provision,  without  seal.  In  other  states  of  the  union, 
the  same  principle  has  been  acknowledged;  but  it  is  other- 
wise in  Kentucky.  In  the  supreme  court  of  that  state,  it  has 
been  adjudged,  that  unless  this  obligation  or  promise  of  a 
corporation  is  under  seal,  it  is  not  binding.  1  MarshalTs 
Kentucky  Reports,  1 .  This  has  now  become  a  part  of  the 
municipal  law  of  the  state;  and  it  will  be  regarded  in  this 
Court  in  cases  where  the  decision  applies.  The  certificate 
of  deposit  given  by  the  bank  was  not,  therefore,  legal  evi- 
dence of  the  promise. 

3.  In  this  Court  it  has  been  held  that  bank  notes  are  not 
money;  and  this  action,  which  is  for  money  had  and  received, 
cannot  be  sustained,  as  the  notes  of  the  bank  only  were  re- 
ceived. 

It  may  also  be  urged,  that  as  the  notes  are  payable  to  J. 
T.  Pendleton,  or  bearer,  tiiere  should  have  been  an  aver- 
ment that  he  was  a  citizen  of  Kentucky.  The  action  can- 
not be  supported  unless  the  citizenship  was  stated  ;  this  Court 
not  having  jurisdiction,  unless  J.  T.  Pendleton  was  a  citizen 
of  Kentucky,  and  averred  so  to  be  in  the  pleadings. 
Vol.  II.— 2  Q 
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Mr  Caswell,  for  the  defendants  in  error. 

The  plea  of  the  president,  directors,  ond  company  of  the 
baok  of  the  commonwealth  of  Kentucky  expressly  avers  an 
act  of  incorporation,  constituting  tbein  a  corporation  by  thai 
name.  Thnt  there  iire  no  stncklioldera  but  the  state,  the 
stock  belonging  lo  the  state  of  Kentucky  only. 

Thus  it  appears  that  the  real  corjiorators  are  the  president 
and  directors,  citizens  of  Kentucky;  and  this  Court  has  de- 
cided that  it  has  jurisdiction  in  such  a  case. 

That  the  stock  of  the  bank  belongs  to  tlio  state  of  Ken- 
lucky,  will  not  prevent  this  Court  from  sustaining  the  suit. 
The  plaintiffs  in  error  are  a  corporation  with  all  the  ordinary 
powers  and  incidents  of  such  a  body.  Among  others  Lo  lend 
money  to  the  commonweiilth  of  Kentucky.  Can  it  be  said, 
that  such  a  body  is  not  suable,  and  that  it  is  not  the  corpo- 
ration, but  the  state  of  Kentucky  who  is  the  plaintiff  in  error; 
and  that  her  rights  as  a  sovereign  state  were  violated  by  the 
suit  in  the  circuit  court? 

The  plainlills  in  error  have  a  legal  entity,  independent  of 
the  state.  They  exist  under  the  hiw,  and  they  pay  and  re- 
ceive money,  and  by  themselves  make  conlracts  which  they 
must  perform.  Unless  subject  to  suits  upon  such  contracts, 
there  is  no  remedy  fur  those  who  have  claims,  as  no  suit 
can  be  brought  against  the  state. 

The  amount  of  the  plaintifls'  claim  must  he  that  mentioned 
in  the  ccrtilicatc.  Hud  it  been  tho  intention  of  the  parlies 
to  limit  the  same  to  wJiat  was  the  current  value  of  the  uoles 
when  this  dcjtosit  was  made,  this  should  have  been  declared. 
This  Court  can  know  no  other  amount  but  that  mentioned 
in  the  certificate,  oi  any  other  nionuy  than  tho  lawful  money 
of  the  United  States. 

In  reference  to  the  claim  of  the  counsel  of  the  plainlilfs 
in  error,  to  apply  the  decision  of  the  court  of  Kentucky  to 
tbecontract  of  ihcbank,  in  opposition  to  the  law  of  this  Court 
holding  corporations  liable  under  obligations  not  under 
seal }  it  was  argued  that  this  Court  will  not  permit  the  deci- 
sions of  a  state  court  to  contravene  the  general  law,  whatever 
respect  it  may  be  disposed  to  pay  to  the  decisions  of  such 
courts  upon  the  statutes  or  local  laws  of  the  place. 
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Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

The  defendants  here  were  plaintifls  in  the  court  beloWi 
ID  an  action  for  money  had  and  received,  instituted  to  re- 
cover the  amount  of  a  deposit  made  in  the  bank  of  the  com- 
monwealth of  Kentucky. 

The  defendants  pleaded  to  the  jurisdiction  on  the  ground 
that  the  state  of  Kentucky  was  sole  proprietor  of  the  stock 
of  the  bank,  for  which  reason  it  was  insisted  that  the  suit 
was  virtually  against  a  sovereign  state.  To  this  plea  the 
plaintiffs  demurred,  and  the  circuit  court  of  Kentucky  hav- 
ing decided  in  favour  of  its  jurisdiction,  that  decision  is  made 
the  first  ground  of  error  in  the  present  suit. 

But  this  Court  is  of  opinion  that  the  question  is  no  longer 
open  here.  The  case  of  the  United  States  Bank  vs.  the  Plan- 
ters Bank  of  Georgia,  9  IVheatan,  904,  was  a  much  stronger 
case  for  the  defendants  than  the  present;  for  there,  the  state 
of  Georgia  was  not  only  a  proprietor  but  a  corporator.  Here 
the  state  is  not  a  corporator,  since  by  the  terms  of  the  act 
incorporating  this  h^nk,  Kentucky  acta  of  iS20^  page  55, 
sec.  2,  "  the  president  and  directors"  alone  constitute  the 
body  corporate,  the  metaphysical  person  liable  to  suit. 
Hence,  by  the  laws  of  the  state  itself,  it  is  excluded  from 
the  character  of  a  party  in  the  sense  of  the  law  when  speak- 
ing of  a  body  corporate. 

On  the  subject  of  an  interest  in  the  stock  of  a  bank,  the 
language  of  this  Court,  in  the  case  cited,  is  this.  '^  It  is,  w^ 
think,  a  sound  principle,  that  when  a  government  becomes  a 
partner  in  any  trading  company,  it  divests  itself,  so  far  as 
concerns  the  transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  privileges  and  its  prero- 
gatives, it  descends  to  a  level  with  those  with  whom  it  asso- 
ciates itself,  and  takes  the  character  which  belongs  to  its 
associates,  and  to  the  business  which  is  to  be  transacted. 
Thus,  manv  states  of  the  union  which  have  an  interest  in 
banks,  are  not  suable  even  in  their  own  courts,  yet  they 
never  exempt  the  corporation  from  being  sued.  The  state 
of  Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and 
be  sued,  voluntarily  strips  itself  of  its  sovereign  character  so 
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far  as  respects  the  transaciions  of  the  bank,  aad  waives  all 
'  privileges  of  that  character.  As  a  member  of  a  corporation, 
a  government  never  exercises  its  sovereigDty.  It  acts  merely 
88  a  corporator,  and  exercises  no  other  power  in  the  man- 
agement of  the  affairs  of  the  corporation,  than  are  eirpressly 
given  by  the  incorporating  act." 

To  which  it  may  be  added,  that  if  a  state  did  exercise  any 
other  power  in  or  over  a.  hank,  or  impart  to  it  its  sovereign 
attributes,  it  would  be  hardly  possible  to  distinguish  the 
issue  of  the  paper  of  such  banks  from  a  direct  issue  of  bills 
of  credit;  which  violation  of  the  constitution,  no  doubt  the 
■tale  here  intended  to  avoid. 

The  next  question  in  the  cause  is  on  the  sufficiency  of  the 
declaration ;  and  on  this  point  it  is  insisted,  that  in  Kentucky 
a  corporation  can  only  assume  under  seal,  whereas  the  as- 
sumpsit here  laid,  is  general  and  without  seal.  On  this 
subject  the  counsel  admitted  that  every  other  court  in  the 
United  States  had  decided  otherwise,  but  that  it  had  been 
so  ruled  In  the  courts  of  Kentucky,  and  was  there  held  as  an 
established  law. 

It  cannot  be  denied  t[iat  the  case  of  the  Frankfort  Bank 
vt.  Anderson,  3  Marakall's  Rep.  1 ,  fully  sustains  him  in  his 
position ;  but  this  Court  declarex  it  unnecessary  at  this  time 
to  enter  into  the  inquiry  how  fur  its  decisions  and  those  of 
other  stales  upon  a  question  of  a  general,  not  a  local  case  or 
character,  are  to  be  controlled  by  those  of  any  particular 
state,  since  they  are  of  opinion  that  the  act  by  which  the 
Bank  of  the  Commonwealth  of  Kentucky  is  incorporated, 
contains  a  provision  which  is  conclusive  upon  this  question. 
We  mean  the  Sth  section,  by  which  it  is  enacted,  that  the 
bank  shall  receive  money  on  deposit  without  requiring  them 
to  give  an  obligation  under  seal  to  repay  it.  This  enact- 
ment must  be  construed  with  regard  to  the  practice  of  bank- 
ing, and  the  general  understanding  of  mankind;  and  must 
create  a  liability  to  the  depositor  by  the  simple  act  of  de- 
positing; that  is  an  assumpsit  in  law,  implied  from  an  act  in 

The  two  remaining  questions  arose  upon  a  bill  of  excep- 
■tions,  the  material  facts  on  which  were  these. 
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The  deposit  was  proved  by  an  instrument  of  writing,  in 
these  words :  ''  J.  T.  Drake  this  day  deposited  to  the  credit 
of  J.  Wister,  J.  M.  Price  and  C.  J.  Wister,  the  plaintiffs, 
^7730  81  cents,  which  is  subject  to  their  order  on  presen- 
tation of  the  certificate.    Signed,  O.  G.  Waggoner,  cashier. 

It  was  admitted  that  the  deposit  was  made  in  bills  of  the 
commonwealth  bank,  that  bills  of  that  bank  were  then,  and 
at  the  time  of  demand,  passing  current  at  half  their  nominal 
value;  and  that  on  presentation  of  the  certificate,  the  cashier 
offered  bills  of  the  bank  to  that  amount,  but  the  agent  of 
the  defendants  refused  to  receive  payment  in  any  thing  but 
gold  or  silver. 

In  behalf  of  the  bank  it  was  moved  that  the  court  instruct 
the  jury  that  the  plaintiffs  below  had  not  made  out  a  good 
cause  of  action,  and  were  not  entitled  to  the  nominal  amount 
deposited,  but  only  to  the  value  of  the  notes.  The  court 
overruled  the  motion,  and  instructed  the  jury  that  the  plain- 
tiffs below  were  entitled  to  receive  the  full  sum  as  expressed 
in  the  certificate,  with  interest  from  the  date  of  the  demand, 
in  lawful  money  of  the  United  States.  In  this  instruction 
it  is  now  insisted  that  the  court  below  erred. 

1.  Because  nothing  but  a  receipt  of  money  can  prove  the 
basis  of  a  recovery  for  money  had  and  received. 

2.  Because,  if  entitled  to  recover  at  all,  the  plaintiffs  be- 
low could  recover  no  more  than  the  value  of  the  thing  de- 
posited. 

On  both  these  points  we  are  of  opinion  that  the  form  of 
the  certificate,  and  the  act  of  incorporation  furnish  a  con- 
clusive answer. 

The  language  of  the  certifi^itois  expressive  of  a  general, 
not  a  special  deposit ;  and  the  act  of  incorporation,  section  17, 
is  express,  that  the  bills  of  the  bank  "  shall  be  payable  and 
redeemable  in  gold  or  silver." 

The  transaction  then  was  equivalent  to  receiving  and  de- 
positing the  gold  or  silver ;  if  the  bank  did  not  so  understand 
it,  nothing  would  have  been  easier  than  to  refuse  to  take 
the  money  as  a  formal  deposit ;  and  the  holder  of  their  bills 
would  then  have  been  put  to  his  action  upon  the  bills  them- 
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selves,  in  which  case  he  would  certainly  have  received  the 
gold  or  silver  to  the  amount  upon  the  face  of  the  bills. 

There  arc  two  other  points  which  the  cause  has  been  sup- 
posed to  present,  and  which  the  Court  notices  to  avoid  the 
imputation  of  letting  them  escape  their  attention. 

The  first  is  that  the  refusal  of  the  bank  to  pay  on  the  pre- 
sentation of  the  cashier's  certificate,  may  be  imputed  to  the 
failure  to  accompany  it  with  a  check  from  the  principals. 
But  on  this  subject  the  majority  of  the  Court  are  of  opinion 
that  the  bank  put  its  own  construction  on  the  sufficiency  of 
the  demand  and  the  meaning  of  their  cashier's  certificate, 
when  they  tendered,  upon  its  presentation,  all  that  they  ad- 
mitted to  be  due  upon  it. 

The  other  point  has  relation  to  the  form  of  the  bills,  which 
are  made  payable  to  individuals  or  bearer,  concerning  which 
individuals  there  is  no  averment  of  citizenship  and  which 
therefore  may  have  been  payable,  in  the  first  instance,  to 
parties  not  competent  to  sue  in  the  courts  of  the  United 
States. 

But  this  also  is  a  question  which  has  been  considered  and 
disposed  of  in  our  previous  decisions.  This  Court  has  uni» 
formly  held  that  a  note  payable  to  bearer  is  payable  to  any 
body,  and  not  affected  by  the  disabilities  of  the  nominal 
payee.     The  judgment  is  affirmed  with  costs. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Kentucky  ;  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  it  is  tffllHdered,  ordered  and  adjudged 
by  this  Court,  that  the  judgment  of  the  said  circuit  court  in 
this  cause  be  and  is  hereby  affirmed  with  costs. 
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Thk  President.,  Diuectors  and  Company  of  the  Bank  op  the 

COMXO:«l¥EALTlI  OF  KkNTUCKV,    PlaINTIFI^  IN  ERROR  VS.  JoilN 

Ashley  and  John  Ella,  Defendaptts. 

The  declaration  purported  to  count  upon  sixty-eight  bill^  of  the  bank  of  the  com- 
monwealth of  Kentucky,  and  it  appeared  that  one  of  the  bills  had  been  omitted 
to  be  defcribed,  so  that  the  declaration  made  out  a  lest  sum  than  the  wiiC 
claimed  or  the  judgment  gave.  The  defendants  in  error,  plaintiffs  below, 
moved  for  leave  to  cure  the  defect  by  entering  a  reipittitur  of  the  amount  of 
the  bill  so  omitted  and  damages  pro  tanto. 

This  Court  thinks  Itself  authorised  to  make  a  precedent  in  furtherance  of  justice, 
whereby  a  more  convenient  practice  may  be  introduced,  and  to  allow  the  party 
to  enter  his  remittitur;  but  on  payment  of  the  coats  of  the  writ,  if  error  is  prose- 
cuted no  further  after  such  amendment  made.     [329] 

ERROR  to  the  circuit  court  of  Kentucky. 

This  action  was  in  all  respects  similar  to  that  of 'the  pre- 
sident, directors  and  company  of  the  bank  of  the  commoii- 
wealth  of  Kentucky  vs.  Wister,  Prince  and  Wister,  ante 
page  318,  with  the  exception  only,  that  it  was  founded  on 
the  notes  of  the  bank  payable  to  bearer,  and  usually  deno- 
minated bank  notes.  The  declaration  contained  counts  in 
debt  on  simple  contract,  averring  that  the  plaintifls  in  the 
case  were  the  holders  of  the  notes,  and  that  they  became 
their  property  by  delivery,  and  that  payment  had  been  de- 
manded and  had  been  refused. 

The  defendants  entered  the  same  plea  as  in  the  case  re- 
ferred to,  which  was  adjudged  against  them,  and  a  trial  was 
had  and  a  verdict  of  judgment  rendered  for  the  plaintiffs 
below  for  the  whole  debt,  with  damages  for  the  detention 
from  the  commencement  of  the  suit. 

The  bill  of  exceptions  presented  the  same  points  to  the 
Court  as  in  the  former  case,  and  the  only  question  which 
was  argued  before  this  Court  was  upon  the  effect  of  an  omis- 
sion to  describe  one  of  the  sixty-eight  bank  notes  in  the  de- 
claration, the  verdict  and  judgment  having  been  given  for  a 
sum  including  the  note,  as  if  the  same  had  been  so  described. 

The  counsel  for  the  defendants  in  error,  Mr  Caswell, 
stated  that  a  remittitur  would  be  entered  for  the  amount  of 
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the  note  which  had  not  been  set  out  in  the  declaration,  if 
this  Court  would  permit  the  same.  The  debet  and  detinet 
in  the  declaration,  stated  correctly  the  amount  of  the  plain- 
tiffs' claim,  and  the  verdict  and  judgment  were  in  conformity 
therewith. 

Mr  Nicholas,  for  the  plaintiffs  in  error,  replied  that  this 
Court  cannot  amend  the  declaration,  and  that  the  plaintiffs 
here  have  a  right  to  avail  themselves  of  the  error.  Amend- 
ments may  be  made  in  the  courts  from  which  the  case  is 
brought,  while  the  record  is  in  the  possession  of  those  courts ; 
but  this  writ  of  error  has  brought  up  the  whole  record,  and 
the  power  to  amend  in  the  circuit  court  no  longer  exists. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  was  an  action  of  debt  instituted  upon  the  bank  notes 
of  the  commonwealth  bank,  in  which  the  defendants  have 
recovered  judgment  for  $6350  with  interest. 

The  bank  filed  the  same  plea  to  the  jurisdiction  of  the 
court  below,  as  was  filed  in  the  case  of  Wister,  Price  and 
Wister.  The  decision  therefore  delivered  in  that  case, 
renders  it  unnecessary  to  remark  upon  this  part  of  the  prci- 
sent  cause.  No  other  plea  having  been  filed,  judgment 
went  by  default  for  the  sum  claimed  by  the  writ.  But  upon 
examining  the  declaration  which  purports  to  count  severally 
upon  sixty-eight  bills,  it  appears  that  one  of  the  sixty-eight 
has  been  omitted.  Of  consequence,  the  declaration  makes 
out  a  less  sum,  and  one  debt  less  in  number  than  the  writ 
claims  or  the  judgment  gives.  This  is  error :  but  the  plain- 
tiffs now  move  for  leave  to  cure  it,  by  entering  a  remittitur 
of  the  debt  so  omitted,  and  damages  pro  tanto.  And  this 
Court  has  taken  time  to  consider  the  motion. 

That  the  party  would  have  had  a  right  to  remit  in  the 
court  below  cannot  be  questioned:  it  is  every  day's  practice 
sustained  by  the  gravest  precedents.  And  the  right  extends, 
not  only  to  the  amount  of  damages,  but  to  several  causes  of 
action,  distinct  debts,  distinct  acres  of  land,  and  distinct 
pleas.  Cro.  Jac.  146  ;  Hob.  178  ;  Raym,  395 ;  S  D,  ^  E. 
659.     And   the  right  is  recognised  as  existing  after  error 
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brought,  and  while  the  cause  is  depending  in  the  court 
above,  and  the  court  of  error  will  suspend  its  judgment  to 
give  time  for  the  defendant  in  error  to  amend  in  the  court 
below.     2  D.  fy  E.  349.  G59.  749,  &c. 

But  the  difficulty  consists  in  this,  that  the  writ  of  error 
here  does  not  bring  up  the  original  record,  but  only  a 
transcript,  as  in  the  case  of  error  to  the  house  of  lords.  In 
error  to  the  king's  bench,  that  court  will  permit  a  remittitur, 
because  it  gets  possession  of  the  record  (3  D.  fy  E.  349.) ; 
but  in  error  to  the  house  of  lords  it  is  otherwise,  and  the 
entry  must  be  made  below  for  the  reason  assigned.  3  D.  ^ 
E.  659. 

After  such  amendment  made  in  our  circuit  courts,  the 
party  would  have  to  avail  himself  of  it  by  suggesting  dimi- 
nution, and  bringing  up  the  amended  record  by  certiorari. 

This  Court  therefore  thinks  itself  authorised  to  make  a 
precedent  in  furtherance  of  justice,  whereby  a  more  conve- 
nient practice  shall  be  introduced.  And  to  allow  the  party 
to  enter  his  remittitur  here ;  but  on  payment  of  the  costs,  if 
the  writ  of  error  is  prosecuted  no  farther  after  such  amend- 
ment made. 

Such  seems  to  be  the  rule  in  the  British  courts,  {BameM^ 
17,)  and  we  think  it  reasonable. 

The  defendants  here  will  be  permitted  to  enter  the  re- 
mittitur, and  upon  such  entry  the  judgment  will  be  affirmed, 
without  costs  in  error. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky,  and  was  argued  by  counsel;  on  consider- 
ation whereof,  it  appearing  to  this  Court  that  the  judgment 
of  the  said  circuit  court  is  for  a  larger  sum  than  that  claimed 
and  counted  upon  in  the  declaration  in  said  cause  in  said 
court,  the  said  defendants  in  error  filed  here  in  open  court 
a  remittitur  in  the  following  words,  to  wit: 

^'  Supreme  Court  of  the  United  States  of  January  term, 
in  the  year  of  our  lord  eighteen  hundred  and  twenty-nine. 
Be  it  remembered,  that  on  the  trial  of  this  cause  before  the 
Vol.  II.— 2  R 
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Suprame  Court  of  the  United  States  on  a  writ  of  error  to  the 
circuit  court  of  the  Uoited  States  for  the  district  of  Ken- 
tucky, on  the  fourteenth  day  of  February  in  the  year  afore- 
said, it  appeared  that  one  of  the  sixty-eight  bills  upon  which 
the  declaration  purported  to  count  severally,  to  wit,  a  bill 
for  the  amount  of  fifty  dollars,  had  been  omitted  in  said  de- 
claration ;  the  declaration  making  out  a  less  sum,  and  one 
debt  less  in  number,  than  the  writ  claimed  or  the  judgment 
gave.  And  hereupon  the  said  John  Ashley  and  John  Ella, 
Junior,  defendants  in  error,  by  Daniel  J.  Caswell  their  at- 
torney and  counael  in  this  Court,  freely  here  in  court  remit 
to  the  said  president  and  directors  of  the  Bank  of  the  Com- 
monwealth of  Kentucky,  plaintiffs  in  error  as  aforesaid  in 
this  cause,  as  well  the  said  debt  of  fifty  dollars  so  omitted 
as  aforesaid,  the  residue  of  the  debt  aforesaid,  together  with 
interest  on  the  said  fifty  dollars  at  the  rate  of  six  per  centum 
per  annum  from  the  twenty-second  day  of  September  in  the 
year  of  our  Lord  eighteen  hundred  and  twenty-five,  as  also 
damages  pro  tanto.  As  witness  our  hands  this  fourteenth 
day  of  February  in  the  year  of  our  lord  eighteen  hundred 
and  twenty-nine.  John  Ashley  and  John  Ella,  Junior,  by 
Daniel  J.  Caswell,  their  attorney  and  counsel  in  this  Court." 
Whereupon  it  is  considered,  ordered  and  adjudged  by  this 
Court,  that  the  judgment  of  the  said  circuit  court  in  this 
cause  be,  and  the  same  is  hereby  alTirmed  without  costs, 
deducting  from  the  said  judgment  of  the  said  circuit  court, 
the  amount  so  deducted  as  aforesaid. 


JANUARY  TERM   IS29.  331 


The  PEESIDE^'T,  Directors  and  Company  of  the  Bank  op  the 
UiOTED  States,  Appellants  vs,  Daniel  Weisiger,  Appellee. 

This  Court  has  decided  that  a  fuit  could  be  maiotained  in  equity,  by  the  holder 
of  an  indorsed  note,  against  a  remote  indorser ;  and  upon  grounds  perfectly 
iamiliar  to  courts  exercising  equity  jurisdiction. 

It  has  been  decided  in  Kentucky,  that  a  suit  at  law  could  not  be  maintained  in 
that  state  by  the  indorsee,  against  a  remote  indorser.  The  conclusion  then 
results  from  our  own  decisions,  that  he  must  be  let  into  equity  ;  for  an  indone- 
ment  is  certainly  no  release  to  the  previous  indorsers ;  and  the  ultimate  assignee 
alone  is  entitled  to  the  benefit  of  their  liability.  And  this  we  understand  to  be 
consistent  with  the  received  opinions  and  practice  in  Kentucky.     [34S] 

The  law  in  Kentucky  is  settled,  as  it  is  in  Virginia  and  in  this  Court ;  that  upon 
Vifginia  contracts  by  indorsement  of  promissory  notes,  every  reasonable  efibrt 
must  be  made  to  recover  of  the  drawer  by  suit,  before  the  assignee  can  have 
recourse  against  the  assignor  or  indorser. 

It  is  upon  the  question,  what  constitutes  such  diligence,  that  all  the  difficulties 
arise  in  suits  upon  these  contracts.  And  certainly  this  Court  cannot  be  called 
upon  to  carry  the  obligations  imposed  upon  assignees  on  this  point,  further  tlian 
the  state  courts  have  already  extended  them.     [34S] 

What  will  be  considered  a  sufficient  compliance  with  the  requisitions  of  the  laws 
of  Kentucky,  imposing  diligence  in  the  prosecution  of  a  suit  against  the  drawer 

of  a  note,  by  the  indorsee,  in  order  to  charge  a  prior  indorser. 

The  discharge  of  an  insolvent  under  the  statutes,  is  the  most  satisfactory  evi- 
dence of  insolvency.  After  such  discbarge,  it  is  not  required  that  process  of 
execution  shall  be  issued  against  the  party,  in  order  to  conform  to  the  injune* 
tion  of  diligence.     [3 19] 

The  2d,  3d  and  4th  sections  of  the  act  of  January  6,  ISOO,  entitled  *<  an  act  for 
the  relief  of  persons  imprisoned  for  debts,"  make  provision  for  the  discharge  of 
persons  confined  under  execution  ;  and  the  5th  section  extends  "  the  privileges 
and  relief"  of  that  act,  to  persons  in  confinement,  against  whom  judgment  if 
obtained,  but  no  execution  issued.  Under  the  provisions  in  favour  of  persons 
charged  in  execution,  on  the  day  of  arrest,  a  notice  may  be  served  upon  the 
person  at  whose  suit  they  are  confined,  and  at  the  end  of  thirty  days,  they 
may  be  discharged.  By  the  5th  section  it  is  enacted,  **  that  any  person  ioH' 
prisoned  upon  process  issuing  from  any  court  of  the  United  States,  except  at 
the  suit  of  the  United  States,  in  any  civil  action,  against  whom  judgment  haa 
been  or  shall  be  recovered ;  shall  be  entitled  to  the  privileges  and  relief  pro- 
vided by  this  act,  after  the  expiration  of  thirty  days  from  the  time  such  judg- 
ment has  been  or  shall  be  recovered ;  though  the  creditor  should  not  within 
that  time  sue  out  his  execution,  and  charge  the  debtor  therewith." 

It  has  been  argued  that  under  this  section,  the  defendant  must  remain  in  prifon 
thirty  days  after  judgment,  before  he  can  sue  out  his  notice  to  the  plaintiff; 
thus  requiring  him  to  remain  sixty  days  in  confinement  in  the  cases  which 
come  under  this  section,  whereas  he  remains  but  thirty  days  when  confined 
under  execution. 

There  can  be  no  reason  for  this  distinction ;  and  in  favour  of  liberty,  and  with  a 
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▼lew  to  consistency,  the  construction  should  be  otherwise.  If  such  were  the 
true  construction,  the  relief  would  not  be  the  same  as  is  extended  to  debtors 
of  the  other  class.  The  day  of  entering  judgment  under  the  6th  section,  is  the 
day  that  corresponds  to  the  day  of  arrest,  under  the  previous  provisions  of  the 
law :  and  therefore  in  thirty  days  after  the  judgment,  the  defendant  may  be 
discharged;  complying  with  the  other  requisitions  of  the  law.     [860] 

Where  the  agent  of  the  plain tifT  agreed  in  writing  to  dispense  with  the  imprison- 
ment required  by  law,  to  entitle  the  defendant  to  be  disthaiged  under  the  in- 
•olvent  law  of  the  United  States  ;  and  the  defendant  who  was  in  confinement 
was  discharged  without  having  been  imprisoned  thirty  diys,  this  was  not  sueh  a 
proceeding  as  would  bar  the  assignee  of  the  note  to  recover  against  a  subse- 
quent assignor.  The  object  of  the  imprisonment  is  to  give  the  plaintiff  an  op- 
portunity to  ascertain  the  situation  of  the  defendant,  and  if  he  does  not  require 
this,  it  may  be  waived  without  prejudice  to  his  clalmi  on  otben.    [861] 

A  discharge  under  the  insolvent  laws  of  the  United  States,  is  confined  in  its 
effects  altogether  to  the  particular  cause;  and  even  as  to  that,  does  not  exempt 
the  debtor's  present  effects,  or  future  acquisitions  from  the  process  of  the  law. 
Nor  is  his  person  exempt  from  confinement  for  the  same  debt,  shoald  he  be 
detected  in  a  fraud  upon  the  creditor.     [363] 


APPEAL  from  the  circuit  court  of  Kentucky. 
.  The  complainants'  bill)  filed  in  the  circuit  court  of  Ken- 
tucky, on  the  22d  of  November  1822,  stated  that,  on  the  35th 
of  July  1821,  Peter  G.  Voorhees  made  his  promissory  note 
for  $2,560,  payable  sixty  days  after  date,  to  Daniel  Wei- 
siger ;  that  Weisiger  assigned  to  John  H.  Hanna,  and  Hanna 
to  the  complainants,  who  discounted  the  note.  That  they 
duly  instituted  a  suit  against  Voorhees,  on  the  conmion  law 
side  of  the  court,  recovered  judgment,  and  prosecuted  him 
to  insolvency.  It  prayed  that  the  defendant  may  be  decreed 
to  pay  the  amount,  with  interest  and  costs. 

Annexed  to  the  bill  is  a  copy  of  the  record  of  the  pro- 
ceedings against  Voorhees^  from  which  it  appears,  that  the 
declaration  was  filed  on  the  2d  of  October  1821;  and  on  the 
same  day  a  writ  of  capias  ad  respondendum  was  issued, 
with  this  memorandum — '^  This  is  an  action  of  debt ;  bail 
required."  The  marshal  made  return  to  the  writ,  as  follows— 
"  Executed  Gth  of  October  1821 :  and  committed  defendant 
to  jail  of  Franklin  county :  receipt  hereon."  The  jailor's 
receipt  bears  date  6th  of  November  1821. 

At  November  term  1821,  judgment  was  entered  for  the 
plaintiffs,  by  default,  for  $2,560,  with  interest  from  the  26th 
of  February  (September)  1821,  and  costs.  Afterwards,  on  the 
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14th  of  December  1821,  the  jailor  of  Franklin  county  sur- 
rendered the  body  of  Voorhees  into  court. 

On  the  29th  of  December  1821  r  fieri  facias  issued,  which 
was  placed  in  the  hands  of  the  marshal  on  the  i9th  of  Janu- 
ary ;  and  the  marshal  returned — "  No  estate  found." 

On  the  11  th  of  April  1822,  a  writ  of  capias  ad  satisfor 
ciendum  issued,  to  which  the  marshal  returned — "  Not 
found." 

To  this  bill  the  defendant  Weisiger  moved  the  court  for 
leave  to  file  a  demurrer,  alleging  for  cause,  that  the  bill  did  ' 
not  aver  the  prosecution  of  any  suit  against  Hanna,  the  im- 
mediate assignee  of  the  complainant,  and  that  Hanna  was 
not  made  a  party  defendant;  that  the  bill  contained  no  case 
of  equitable  jurisdiction,  nor  for  a  decree  against  Weisiger ; 
and  was  altogether  void  of  equity. 

Afterwards,  in  the  same  term,  the  defendant  Hanna  ap- 
peared, and  waived  all  objection  to  a  decree,  on  account  of 
the  want  of  service  of  process  upon  him,  and  Weisiger 
waived  the  demurrer,  so  far  as  respected  the  want  of  proper 
parties. 

And  at  the  following  term  the  court  overruled  the  de- 
murrer. 

At  May  term  1826,  the  defendants  failing  to  answer  ac- 
cording to  rule,  the  bill  was  taken  for  confessed,  and  the 
cause  came  on  for  hearing  on  the  bill  and  exhibits;  where- 
upon the  court  decreed  that  the  complainants  should  reco- 
ver from  the  defendant  Weisiger  the  sum  of  $3,278  17  cents, 
and  costs,  unless,  &c.;  which  decree  was  afterwards  set  aside 
on  Weisiger's  motion,  and  leave  given  him  to  file  an  answer. 

The  answer  of  Weisiger,  protesting  against  the  jurisdic- 
tion of  the  court,  relies  and  insists,  by  way  of  plea  in  bar  to 
the  relief  claimed,  that  the  matters  contained  in  the  bill,  if 
true,  do  not  constitute  a  case  for  the  interposition  of  a  court 
of  equity,  but  are  cognisable  at  law,  and  relies  upon  the  16th 
section  of  the  judiciary  act  of  1789.  It  admits  that  he  may 
have  put  his  name  on  the  note,  but  denies  that  he  ever  re- 
ceived any  consideration  for  the  same,  or  that  it  was  ever 
passed  or  negotiated  by  him  or  for  his  use  or  benefit.  He 
answers  further,  that  he  did  not,  of  his  own  knowledge,  know 
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of  the  discount  of  the  note,  although  he  was  infonned  that 
luch  discount  had  been  made,  and  for  a  long  time  believed 
that  it  had  been  fully  satisfied  by  Voorhees ;  that  he  ia  ad- 
vised  that  the  proper  measures  were  not  adopted  in  due  sea- 
son to  enforce  the  payment ;  and  that  the  proceedings  had, 
were  not  such  as  to  authorise  a  recovery  against  bim,  inas- 
much as  the  return  of  the  marshal  shows  that  Voorhcea  was 
committed  to  jail,  and  it  docs  not  appear  that  he  had  ever 
been  discharged,  or  escaped,  and  there  does  not  appear  to 
have  been  any  order  to  charge  him  in  execution ;  nor  is 
there  any  return  that  he  had  no  property  or  es^te  on  which 
the  fieri  facias  might  have  been  levied.  He  does  not  admit 
that  Voorhees  was  insolvent  at  the  time  the  judgment  was 
obtained  against  him,  but  believes  he  then  had  estate  within 
the  district  sulHcient  to  satisfy  the  same,  in  whole  or  in  part. 

The  complainants'  amended  bill  states,  that  before  tlie 
rendition  of  the  judgment  against  Voorhees,  he  was  brought 
before  the  district  judge,  took  the  oath  required  by  the  act 
of  congress,  and  was  discharged  as  an  insolvent  from  the  cus- 
tody of  the  jailor.  Shortly  after,  and  before  the  return  of 
the  fieri  facias,  he  left  the  stale,  and  has  ever  since  remained 
out  of  it,  leaving  no  estate  upon  which  the  amount  could  be 
levied,  or  any  part  of  it;  all  of  which  is  averred  to  be  per- 
sonally known  to  Weisigcr,  as  is  also  the  fact  that  he  in- 
dorsed the  note  for  the  accommodation  of  Voorhees,  and  to 
give  him  credit,  and  with  the  view  and  expectation  that  it 
would  be  discounted  by  the  bank. 

The  exhibit  referred  to  in  the  amended  bill, states  the  pro- 
ceedings to  discharge  Voorhees  from  imprisonment,  in  three 
suits  of  the  bank  of  the  United  8lates,  entitled  as  follows: 

The  president,  directors,  and  company  of  the  Bank  of  the 
United  Slates,  plaintiH's,  vs.  Peter  G.  Voorhees,  defendant. 

The  same  va.  the  same. 

The  same  vs.  George  M.  Bibb,  Charles  S.  Todd,  and  Pe- 
ter G.  Voorhees. 

The  judge's  order-  to  discharge,  dated  I4th  December 
1821,  states  that  Voorhees  was  imprisoned  in  the  jail  of 
Franklin  county  by  process  in  these  suits;  that  judgment 
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had  been  rendered  in  the  suits,  and  he  had  petitioned  to 
have  the  oath  administered  to  him  ;  that  a  citation  had  been 
served  upon  Henry  Ctay,  esq.  agent,  &c.;  that  they  appear- 
ed, and  no  good  cause  being  shown,  the  oath  was  adminis- 
tered, and  he  was  discharged. 

The  citation  bears  date  the  14th  of  December  1821,  and 
requires  appearance  on  the  7th  of  January  following.  And 
then  there  is  a  paper  of  which  the  following  is  a  copy  : 

'*  I  agree,  on  behalf  of  the  Bank  of  the  United  States,  to 
waive  the  previous  imprisonment  by  law  to  entitle  the  de- 
fendant to  take  the  oath  of  an  insolvent  debtor,  and  that  the 
said  oath  may  be  now  administered,  with  the  same  effect  as 
if  that  imprisonment  had  taken  place.     14  December  1821. 

(Signed)         H.  Clay, 

Counsel  of  the  B.  U.  S:* 

Upon  the  bills,  answer,  and  exhibits  above  set  forth,  the 
court,  at  May  term  1827,  decreed  the  complainants'  bill  to 
be  dismissed  with  costs. 

Mr  Sergeant,  for  the  appellants,  complainants  below, 
made  the  following  points : 

1.  The  defendant  not  being  the  immediate  indorser  to 
the  complainant,  but  a  remote  indorser,  the  case  was  cog- 
nisable and  the  complainant  relievable  only  in  equity. 

2.  That,  having  proceeded  at  law,  with  due  diligence, 
against  the  drawer,  and  the  drawer  being  insolvent,  the  com- 
plainant was  entitled  to  relief  against  the  indorser. 

3.  That  the  discharge  by  the  district  judge,  or  the  con- 
sent of  the  counsel  of  the  plaintiff  to  waive  the  thirty  days' 
noticcy  or  the  thirty  days'  imprisonment,  or  any  part  thereof, 
did  not  impair  or  affect  the  right  to  recover  against  the  in- 
dorser. 

4.  The  fact  of  Voorhees's  insolvency  is  established  by  the 
oath  taken  by  him  before  the  district  judge,  which  is  at  least 
prima  facie  evidence,  and  sufficient  until  the  contrary  ap- 
pear, as  well  as  by  the  return  to  the  fieri  facias ;  and  that 
&ct  being  established  is  sufficient  to  entitle  the  complainant 
to  recover :  For, 

5.  The  discharge  could  not  prejudice  the  indorser.     His 
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cause  of  action  against  the  drawer  will  accrue  by  the  pay- 
ment of  the  money,  and  be  unaffected  by  the  discharge. 

6.  That  the  decree  below  ought  to  be  reversed,  and  a  de- 
cree rendered  for  the  appellant. 

1.  As  to  the  objection  that  the  bill  contained  no  case  for 
equitable  jurisdiction,  and  was  altogether  without  equity;  he 
said  the  whole  of  the  questions  in  the  cause,  the  present  in- 
cluded, depended  upon  a  law  peculiar  (as  far  as  he  knew)  to 
Virginia  and  Kentucky,  and  derived  by  the  latter  from  the 
former.  It  was  not  created  by  statute,  but  was  the  common 
law  o(  the  state,  in  the  case  of  indorsers  or  assignors,  as  ex- 
pounded by  judical  decisions. 

The  first  case  in  the  books  was  Mackie's  executors 
V8.  Davis  and  Young,  in  Virginia,  1796.  2  W<i8h.  Rqp. 
219.  It  makes  no  distinction  between  bonds  and  notes, 
sealed  and  unsealed  instruments.  It  established  in  general, 
^*  that  the  assignor  is  liable  to  the  assignee,  provided  due 
diligence  be  used  by  him  against  the  obligor  or  drawer,  and 
the  latter  prove  insolvent."  Tiick.  Bl.  442,  in  note.  In  Lee 
V8.  Love,  1  CaUi  497,  1799,  it  was  decided  that  the  assignee 
of  a  note  must  sue  the  maker  before  he  can  resort  to  the 
assignor.  The  liability  of  the  indorser,  therefore,  is  depend- 
ent upon  a  condition  which  elsewhere  does  not  belong  to  it, 
of  due  diligence  being  first  used  against  the  drawer  and 
failing  from  his  established  want  of  ability  to  pay. 

Against  the  immediate  indorser  the  remedy  is  at  law; 
against  a  remote  indorser,  in  equity.  Mandeville  vs.  Rid- 
dle, 1  Cranch,  293.  Riddle  vs.  Mandeville,  5  Cranch,  322. 
Drake  vs.  Johnson,  Hardin,  218.     S.  P.S  Marsh.  163. 

This  being  decided  by  the  Supreme  Court  of  the  Uni- 
ted States,  as  well  as  by  the  tribunals  of  Kentucky,  there  can 
be  no  doubt  that  the  present  is  a  case  for  equitable- jurisdic- 
tion ;  being  the  case  of  a  remote,  and  not  of  an  immediate 
indorser ;  there  is  no  jurisdiction  at  law. 

That  the  bill  was  without  equity  is  supposed  to  be  made 
out,  because  Hanna,  a  subsequent  indorser  to  Weisiger,  was 
not  first  prosecuted  to  insolvency,  and  because  (as  alleged) 
there  was  no  consideration  from  the  bank  to  Weisiger. 
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To  the  first  of  these  suggestions,  after  stating  that  Hanna 
was  a  party  defendant,  he  replied  that  it  was  no  part  of  the 
condition  of  the  holder's  resort  against  one  indorser,  that 
be  should  first  proceed  against  another.  Their  common  lia- 
bility was  dependent  upon  one  and  the  same  condition,  that 
is,  the  failure  by  due  diligence  to  obtain  the  money  from  the 
drawer;  upon  which  condition  they  all  became  liable,  and 
the  holder  might  proceed  against  either.  Such  was  the 
law  as  decided.  Independently  of  this,  it  must  be  obvious 
that  no  reason  can  be  assigned  for  requiring  the  holder  first 
to  proceed  against  a  subsequent  indorser,  inasmuch  as  a 
recovery  from  him  would  give  him  an  immediate  action 
against  the  prior  indorser.  This  is  contrary  to  the  princi- 
ple of  Riddle  t;^.  Mandeville.  There  is  no  ground,  however, 
for  the  suggestion. 

To  the  other  he  replied,  that  if  it  appeared  (which  he  did 
not  admit)  that  there  was  no  beneficial  consideration  from 
the  bank  to  Weisiger,  still  there  was  a  consideration  sufli- 
cient  at  law  and  in  equity  to  support  the  contract — the  con- 
sideration of  injury  to  the  bank.  The  money  was  loaned 
(whoever  may  have  received  it)  upon  the  credit  of  the  in- 
dorser. His  contract  was  the  inducement  to  lend,  without 
which  the  loan  would  not  have  been  made. 

2.  The  complainants,  he  said,  had  fully  performed  the 
condition  to  entitle  them  to  recover  from  the  indorser.  They 
had  proceeded  at  law  with  due  diligence  against  the  drawer 
until  he  became  insolvent,  and  further  pursuit  became  hope- 
less. To  proceed  further  could  not  be  required,  and  would 
be  liable  to  censure  if  attempted  at  the  expense  of  the  in- 
dorser. He  is  answerable  for  costs  reasonably  incurred,  but 
not  for  expenses  entirely  thrown  away. 

The  note  fell  due  the  26th  of  September  1821.  Suit  was 
brought  against  the  drawer  the  2d  of  October  1821,  to  the 
next  term.  At  the  next  term  judgment  was  obtained.  A 
fi./a.  issued  December  29,  1821,  and  a  ca.  sa.  the  1 1th  of 
April  1822.  In  the  mean  time,  to  wit,  December  14,  1821, 
Voorhees  was  discharged  under  the  insolvent  law  of  the 
United  States.  So  that  here  there  were  due  diligence,  and 
established  legal  insolvency.  There  was  even  more  tbmn 
Vol.  II.— 2  S 
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due  diligence  ;  for  after  the  insolvency,  the  process  of  exe- 
cution was  unnecessary  and  could  only  have  been  taken  out 
from  abundant  caution. 

He  then  examined  all  the  decided  cases  in  Kentucky,  se 
far  as  they  were  accessible(a),  and  proceeded  to  state,  that 

(a)  The  following  abstract  of  the  cases  which  have  been  decided  in  the 
courts  of  Kentucky,  for  which  the  reporter  is  indebted  to  the  counsel  of  the  ap- 
pellant, will  be  found  highly  useful  and  interesting  to  the  profession. 

M'Kinney  v$.  BTConnell,  1  Bibb,  239. 

1808. — Assignor  holding  up  obligation  for  fourteen  inonths  without  suit,  was 
guilty  of  gross  negligence.  Not  accounting  for  this  dehiy,  he  was  not  entitled  to 
recourse  against  assignor.  If  the  debtor  was  in  doubtful  circumstances,  the  ne- 
cessity for  due  diligence  was  therefore  the  greater. 

Smallwood  vs.  Woods,  1  Bibb,  542. 

1809. — Assignee  to  use  every  compulsory  process  of  the  law  against  the 
debtor;  and  all  the  incidental  remedies  to  compel  pajrments;  except  where 
obligor  is  out  of  the  commonwealth,  and  such  absence  was  not  contemplated  by 
assignor  and  assignee.  To  omit  to  demand  bail,  where  bail  was  of  right  de- 
mandable,  in  case  the  ca.  sa.  should  be  returned  non  est  inventus,  would  be 
negligence.  Where  bail  given,  the  assignee  must  proceed  against  bail,  upon 
n.  e.  i.  returned  against  principal. 

Refers  to  Mackie's  Ex.  es.  Davis,  2  Wash.  219;  Boal's  Ex.  e«.  M'Connell, 
Pr,  Dee.  162. 

Spratt  vs.  M'Kinney,  1  Bibb,  595. 

1809. — Assignment  on  assignment  of  a  covenant. 

Absence  of  debtor  from  the  circuit  is  not  sufficient  to  entitle  the  assignee  to 
recourse  against  the  assignor.  Diligence  by  suit  cannot  be  dispensed  with  by 
averring  that  debtor  was  insolvent. 

Drake  vs.  Johnson,  Hardin,  218. 

1808. — The  assignee  of  a  bond  or  note  cannot  sue  a  remote  indorser,  for  there 
is  no  privity  between  them. 

Refers  to  I  Cra.  209 :  Mandeville  vs.  Riddle,  S.  P.  3  Marsh.  188;  2  7\iek.  Bl. 
442,  a  case  in  district  court,  Virginia ;  and  a  case  in  Maryland,  see  p.  222. 

Hogan  Of.  Vance,  2  Bibb,  34. 

1810. — The  sheriff's  return  of  no  property  to  a  fi.  fa.  directed  to  the  county 
where  debtor  resides,  is  conclusive  evidence  that  he  had  no  property  in  the 
county ;  and  prima  facie,  that  he  hath  none  elsewhere.  .  But  such  return  on  an 
execution,  directed  to  a  county  where  he  does  not  reside,  is  no  evidence  of  in- 
solvency. The  assignee  must  use  due  diligence  to  recover  the  money  from  the 
obligor;  if  Ae  do  not,  and  debtor  become  insolvent,  he  makes  the  debt  his  own. 

Thompson  vs.  Caldwell,  2  Bibb,  290. 

1811. — Suit  against  two  obligors,  (first  one  and  then  the  other  added,)  fi.  fa. 
against  one,  and  afterwards  ca.  sa.  against  both.  Sheriff  returned  that  he  had 
taken  defendant  and  released  by  county  court.  Held  not  sufficient  against  ae- 
signor.  Ought  to  have  been  a  fi.  fa.  Doubt,  to  which  defendant  the  return 
applied.    Doubt,  as  to  power  of  court. 

M'Ginnis  vs.  Burton,  3  Bibb,  6. 

1818. — Assignee  of  note  (bond,)  holding  up  for  ten  months  without  bringing 
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he  perceived  in  them  nothing  which  appeared  to  him  to  in- 
terfere with  the  complainants'  right  to  recover. 

•Ilk,  and  not  accounting  for  delay,  guilty  of  negligence.  Staying  ezecutioo  by 
plaintiff,  after  property  seized  by  sheriff,  discharges  assignor.  Replevying  debt  is 
conclusive  evidence  of  solvency  at  the  time,  and  if  bond  afterwards  quashed  for 
inegolarity,  remedy  is  against  officer,  and  not  assignor.  (Seems  otherwise,  2 
Jait,  182,  post,  in  this  note.) 

Young  Of.  Cosby,  3  Bibb,  227. 

1S13. — If  the  assignee  prosecute  diligently  as  far  as  a  prudent  num  wouid 
do,  \m  case  where  he  was  solely  interested,  that  is  all  that  is  required  to  give 
bin  recourse  upon  the  assignor.  If  he  sue  a  fi.  fa.  which  is  returned  nulla  bona, 
and  then  a  ca.  sa.  upon  which  the  debtor  is  arrested,  and  discharged  for  want  of 
security  for  prison  fees,  this  is  not  laches,  unless  the  debtor  had  property  not 
within  the  reach  of  a  fi.  fa.,  which  the  assignor  must  prove. 

CampbeD  v$.  Hopson,  1  Marsh,  228. 

1818. — On  a  transfer  of  a  bond,  a  covenant  to  be  liable  if  obligor  not  solvent, 
does  not  vary  legal  liability  of  assignor.  Must  l>e  diligence.  **  Failing  to  com- 
mence his  action  for  four  months,  inexcusable  delay.  Fatal  negligence  not  so 
to  prosecute  it,  at  to  ascertain  insolvency  or  fix  the  bail." 

Stapp  «f .  Anderson,  1  Manh.  535. 

1819. — ^The  insolvency  and  removal  from  the  state  of  the  drawer,  per  se,  sob- 
jects  the  assignor  without  suit  against  the  drawer.  "  The  law  does  not  require 
any  one  to  do  a  vain  or  idle  act." 

A  note  negotiated  in  bank  is  a  mercantile  paper,  &c. 

See  8.  P.  Dodge  vs.  Bank,  2  Mar$h.  610. 

CoUyer  vs.  WhiUker,  2  Marsh.  197. 

1820. — Assignee  preferring  a  petition  and  summons,  and  thereby  waiving  his 
fight  to  bail,  must  show  payee's  insolvency  by  ca.  sa.  not  aliunde. 

JVbte,  in  this  case,  no  neglect  imputed  for  not  requiring  bail,  which  is  contrary 
to  1  Bibb,  542.  (Perhaps  they  may  be  reconciled :  the  one  speaking  of  a  return 
of  nonest,  and  the  other  supposing  an  arrest.) 

As  to  time  of  bringing  suit,  the  case  says,  "  shortly  and  within  a  reasonable 
time  after  note  became  due ;"  not  immediately. 

As  to  fi.  la.  **  which  issued  in  reasonable  time ;"  not  immediately. 

Supposes  that  in  general  **  insolvency  only  legitimately  proved  by  suit,"  Alc. 
**-The  prosecution  of  suit,  however,  is  essential  barely  as  the  means  of  ascer- 
taining," fcc. 

Clair  vs.  Barr,  2  Marsh.  255. 

1820. — If  drawer  dead  at  time  note  falls  due,  without  heirs  or  letters  testa- 
mentary, parol  evidence  maybe  received  of  insolvency.  But  if  he  be  alive 
when  note  falls  due,  insolvency  does  not  absolve  holder  from  necessity  of  suing; 
he  may  have  had  credit,  though  without  property. 

JSMe  1.  In  this  case,  the  drawer  died  on  the  third  day  of  the  first  term  after 
the  note  fell  due,  being  about  two  months.  The  court  say  that  a  suit  was  ee- 
•aotialt  that  proof  of  insolvency  could  make  no  difference,  and  yet  reverse  the 
judgment  below,  because  parol  proof  of  insolvency  was  not  received. 

JVbte  2.  *<  He  might  not  have  been  without  credit,"  &c  t.  e.  there  was  no 
open,  public,  or  legal  insolvency  ;  therefore  he  might  possibly  have  paid,  he. 
In  this  sense  (which  is  tiie  obvious  one)  it  is  correct.    It  cannot  be  proved  that 
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The  point  to  be  established  by  a  reasonably  diligent  pur- 
suit, is  the  insolvency  of  the  drawer^  or  the  impossibility  of 
getting  the  money  from  him.  Upon  that  being  established, 
the  right  arises  against  the  indorser.  It  may  be  established 
in  various  ways. 

1.  By  showing  that  he  was  out  of  the  state  and  not  within 
the  reach  of  process,  and  without  property  in  the  state. 
This  he  inferred  from  Spratt  vs.  M'Kinney,  I  Bibbf  595. 
Stapp  V8.  Anderson,  1  Marsh.  535. 

2.  By  the  use  of  due  diligence,  and  inability  to  recover, 
or  prosecution  to  insolvency.    He  must  sue  in  a  reasonable 


he  would  not  have  paid,  as  he  was  going  on.  Many  men  are  inaolfent  Thia 
reconciles  it. 

Smith  OS.  Blunt,  2  Marsh.  522. 

1820. — Omitting  to  issue  a  ca.  sa.  for  five  tnorUhB  after  the  reCam  of  the  fi.  &. 
is  an  unreasonable  delay,  and  discharges  assignor.  Mfte,  There  appears  to  have 
been  some  interval  between  judgment  and  6.  (a.  Certificate  of  discharge  as 
an  insolvent  debtor  in  another  suit,  is  not  evidence,  aa  he  is  liable  to  be  im- 
prisoned in  other  suits. 

Parker  vs.  Owiugs,  3  Marsh.  59. 

1820. — Assignor  not  liable,  though  drawer  has  taken  the  oath  and  snrrendered 
a  schedule ;  unless  schedule  produced  and  amount  of  property  ascertained,  the 
assignee  is  bound  to  pursue  the  property. 

Oldham  vs.  Bengan,  2  LUtell,  132. 

1822. — 1 .  Not  obliged  to  sue  at  first  term,  if  he  cannot  by  so  doing  get  judgment. 

2.  Not  obliged  to  apply  the  extraordinary  process  of  the  law. 

8.  Whether  in  any  case,  laches  of  sheriff  will  relieve  assignor  ?  If  in  any  case, 
it  can  only  be  where  of  such  a  nature  as  to  subject  him  to  the  whole  debt. 

4.  Not  obliged  to  take  out  execution  on  affidavit  during  sitting  of  court,  nor 
can  the  assignor  avoid  responsibility  by  showing  that  other  plaintifis  did  so  and 
got  their  money. 

Trimble  vs,  Webb,  1  Monroe,  100. 

1824.— Judgment  obtained  4th  of  April  1820.  Court  adjourned  the  14th.  Exe- 
cution issued  26th  of  July.  Court  below  deemed  it  sufficient  diligenee.  Court 
of  appeals :  "  The  only  chasm  in  the  diligence  exercised  by  the  appellees  in 
prosecuting  their  suit  against  the  original  debtor,  appears  between  the  judgment 
and  execution.  For  this  delay  no  apology  was  offered,  nor  excuse  proved. 
This  court  has  never  held  assignees  to  more  than  reasonable  diligence  in  proee- 
eating  the  demand  against  the  original  debtors,  and  has  never  required  them  to 
run  a  race  against  time ;  still  it  has  not  permitted  any  unreasonable  delay  to  be 
passed  over.  The  time  here  lost  is  more  than  any  prudent  man  would  have  in- 
dulged in,  when  he  believed  hte  debt  to  be  in  danger,  and  savours  too  strongly 
of  indulgence  graciously  given,  by  some  understanding  between  the  jiarties. 
Considering  this  case,  as  we  have  stated  it,  uncoupled  with  any  other  eiream- 
ftances  in  the  cause,  we  must,  according  to  previous  decisions  of  the  court, 
hold  the  delay  as  conclusive  against  the  appellee's  right  to  recover." 
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time.  M'Kinney  V8.  M'Connell,  1  Bibb,  239.  M'Ginnis  w. 
Burton,  3  Bibb,  6.  But  there  is  no  fixed  time.  Collyer  vs. 
Wbitaker,  2  Marsh.  197.  Perhaps  it  must  generally  be  the 
next  term.  Clair  vs.  Barr,  2  Marsh.  255.  He  must  use  the 
ordinary  remedies.  Smallwood  t;^.  Wood,  1  Bibb,  542. 
But  he  is  not  bound  to  use  extraordinary  ones.  Oldham  vs. 
Bengan,  2  LUtell»  132.  He  must  in  general  issue  fi.  fa. 
and  ca.  sa.  and  issue  them  in  succession.  He  cannot  issue 
them  together.  No  decided  case  gives  any  coimtcnance  to 
the  suggestion  that  he  can  do  so.  The  records  in  this  court 
show  that  he  cannot.  The  return  to  the  fi.  fa.  directed  to  the 
county  where  party  resides,  is  conclusive  to  show  that  there 
is  no  property  in  the  county,  and,  prima  facie,  that  there  is 
none  in  the  state. 

The  result  is  to  be  insolvency,  evidenced  by  legal  pursuit. 
The  end  and  object  is  to  make  this  appear. 

But  there  is  another  case : 

3.  Insolvency,  legally  ascertained  by  other  means.  When 
this  occurred  after  the  note  fell  due,  he  contended,  that  it 
dispensed  with  legal  pursuit.  When  it  occurred  after  pro- 
ceedings begun,  he  contended  it  dispensed  with  further  pro- 
secution. The  contrary  doctrine  would  be  absurd,  the  ob- 
ject being  to  ascertain  insolvency.  Why  proceed  after  it 
had  been  ascertained  9 

Upon  this  point,  there  was  a  seeming  contradiction  in  the 
decided  cases,  but  it  was  not  a  real  one.  It  was  explained 
by  the  principle  of  the  decisions,  which  was  this :  that  parol 
evidence  should  not  be  received  to  prove  insolvency.  It 
must  be  a  legal  insolvency,  legally  or  judicially  ascertained. 

This  would  appear  from  a  brief  attention  to  the  cases.  In 
CoUyer  vs.  Whitaker,  2  Marsh.  197,  it  is  said,  ''  insolvency, 
in  general,  only  legitimately  proved  by  suit."  *'  The  proie- 
ctttion  of  suit,  however,  is  essential,  barely  as  the  means  of 
ascertaining,  &c."  In  Young  vs.  Cosby,  3  Bibb,  227,  "  if 
the  assignee  prosecute  diligently  as  far  as  a  prudetd  man 
would  do  in  a  case  where  he  was  solely  interested,  that  is  all 
that  is  required."  In  Stapp  vs.  Anderson,  1  Marsh.  535| 
insolvency  and  removal  of  the  drawer  from  the  state  were 
held  sufficient,  per  se,  to  subject  assignor,  without  suit  against 
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drawer.  "  The  law,"  says  the  court,  "  does  not  require  any 
one  to  do  a  vain  or  idle  act."  If  sued  to  insolvency  on  one 
note,  therefore,  not  necessary  to  sue  upon  another.  These 
cases  are  supposed  to  be  contradicted  by  Clair  vs.  Barr,  2 
Marsh.  255.  In  that  case,  the  drawer  was  living  when  the 
note  fell  due.  He  died  on  the  third  day  of  the  first  term, 
being  about  two  months  after  the  note  fell  due.  The  court 
decide  that  proof  of  insolvency  did  not  absolve  the  holder 
from  the  necessity  of  suing:  *'  he  (the  drawer)  may  have  had 
credit,  though  he  had  no  property."  The  decision,  there- 
fore, amounts  to  nothing  more,  than  that,  at  a  subsequent 
time,  parol  evidence  shall  not  be  received  to  prove  that  the 
party  was  actually  insolvent  at  a  prior  time.  In  other  words, 
actual  insolvency  no  excuse.  The  debtor  was  going  on  in 
business,  '*  bad  credit,"  and  possibly  might  have  paid.  How 
could  this  be  if  he  were  legally  divested  of  all  his  property, 
and  stripped  of  all  his  credit,  by  judicial  insolvency?  It  is 
a  reasonable  distinction;  the  same  that  is  made  by  the  pri- 
ority laws  of  the  United  States.  They  disregard  actual  in- 
solvency. 
"^  This  case,  therefore,  leaves  in  full  force  the  reasonable 

doctrine  of  Young  vs,  Cosby,  and  Stapp  vs.  Anderspn: 
otherwise  understood,  it  would  be  contrary  to  the  very  prin- 
ciple of  the  law,  and  would  go  far  towards  extinguishing  all 
liability  of  the  indorser,  already  sufficiently  reduced. 

3.  The  discharge  by  the  judge,  and  the  waiver  of  the 
thirty  days  imprisonment,  or  thirty  days  notice,  did  not  take 
away  the  right  of  the  complainants.  Why  keep  him  in  prison*) 

The  insolvency  would  no  more  have  been  ascertained  at 
the  end  of  thirty  days,  than  at  the  beginning.  It  would  have 
been  mere  wanton  cruelty  to  keep  the  debtor  in  prison.  The 
law  does  not  require  it.  The  decisions  in  Kentucky,  which 
are  in  the  spirit  of  humanity  to  the  debtor,  do  not  require  it. 
Else  why  not  require  the  creditor  to  pay  the  prison  fees,  and 
thus  continue  the  debtor's  imprisonment?  It  is  not  neces- 
sary to  use  undue  severity  or  indulge  in  unproductive  cruelty. 
Young  vs.  Cosby,  3  Bibb,  227.  It  has  been  supposed  (and 
perhaps  the  belief  led  to  this  decision)  that  Clair  vs.  JBarr 
established  the  doctrine,  that  a  creditor  was  bound  to  keep 
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in  prison  a  destitute  and  insolvent  debtor,  in  the  hope  that, 
though  he  had  nothing  himself,  something  might  be  extorted 
by  his  sufferings  from  the  charity  of  his  friends.  This  is 
not  a  just  motive,  nor  one  that  a  court  can  countenance. 
Imprisonment  of  a  debtor  is  not  to  be  used  at  this  time  of 
day  for  inflicting  a  punishment  upon  him  or  his  friends. 
Why  then,  it  is  said,  is  a  ca.  sa.  given?  The  answer  is  very 
easy.  It  is  to  compel  the  surrender  of  property,  which,  from 
its  nature  or  locality,  cannot  be  made  amenable  to  other 
process.  But  Clair  vs.  Barr  does  not  proceed  upon  the  prin- 
ciple imputed  to  it.  Rightly  understood,  it  is  in  harmony 
with  the  other  cases,  and  with  the  obvious  dictates  of  hu- 
manity and  justice. 

As  to  the  supposed  neglect  to  charge  Voorhees  in  execu- 
tion, he  said  he  doubted  whether  it  was  in  any  case  required, 
or  even  admissible;  for  the  decisions  in  Kentucky  made  it 
necessary  first  to  issue  a  fi.  fa.  But  without  entering  into 
that  question,  he  said  that  in  this  case  the  discharge  under 
the  insolvent  law  dispensed  with  that  step,  and,  indeed,  made 
it  impossible. 

He  submitted,  therefore,  that  the  decree  below  was  not 
warranted  by  the  principles  upon  which  the  liability  of  in- 
dorsers  rests,  nor  by  the  decisions  in  Kentucky;  which  had 
certainly  gone  far  enough  in  limiting  and  crippling  the 
rights  of  the  holder. 

Mr  Wickliffe,  for  the  appellee,  stated  that  it  was  denied 
that  any  consideration  had  been  received  for  his  indorsement 
by  Daniel  Weisiger ;  and  he  also  denied  that  the  bank  had 
used  due  diligence  to  obtain  payment  of  the  note  from  the 
drawer.  The  facts  of  the  case  are  uncontradicted  upon  the 
pleadings  and  exhibits,  as  there  was  no  evidence  introduced 
to  oppose  the  statement  and  allegations  in  the  answer  of  the 
appellee  in  the  circuit  court. 

The  Court  should  be  aware  of  the  nature  and  legal  cha- 
racter of  paper  of  the  description  of  that  upon  which  the 
appellants  claim  to  receive.  Such  instruments  are  not  ne- 
gotiable by  the  laws  of  Kentucky;  the  statute  of  Anne  never 
having  been  in  force  in  that  state.    The  party  who  sues  may 


/  * 


344  SUPREME  COURT. 

[Bank  of  the  United  States  vs.  Weiaiger.] 

do  80  upon  a  statute  of  Kentucky,  which  authorises  the  suit 
in  the  name  of  the  assignee,  but  goes  no  further. 

The  true  principle  upon  which  the  responsibility  of  the 
assignor  depends,  and  upon  which  it  can  alone  be  supported, 
is  the  general  liability  to  refund  that  which  he  may  have  re- 
ceived, on  a  consideration  which  has  failed.  1  Bibb^  545. 
In  1  MarahaUy  544,  it  was  decided  that  this  liability  was 
thus  restricted,  and  did  not  extend  to  the  amount  stated  in 
the  note.  Under  the  authority  of  cases  in  Kentucky,  the 
assignor  is  not  liable  without  a  consideration  received  by 
Mn;  nor  unless  the  consideration  be  alleged  and  proved. 
1  Bibh,  596.    2  Bibhy  425. 

The  only  case  which  impugns  the  uniform  current  of  de- 
cisions in  Kentucky  upon  these  principles,  is  that  of  Allen 
VH.  Prior,  3  Marshall,  305. 

The  appellee  received  nothing  for  his  indorsement  of  the 
note;  and  he  is,  therefore,  protected  from  all  liability  upon 
it|  by  the  decisions  of  the  courts  of  Kentucky. 

There  cannot  be  a  liability  by  the  appellee,  considering 
him  as  having  guarantied  the  debt.  Such  a  liability  should 
have  been  in  writing;  as,  unless  it  is  so,  the  statute  of  frauds 
destroys  it. 

It  is  not  denied  that  the  injury  a  promissee  may  receive, 
as  well  as  a  benefit  given  to  the  promissor,  is  a  good  con- 
sideration ;  but  if  the  principle  is  otherwise,  it  can  be  claimed 
only  in  favour  of  an  original  indorsee.  In  this  case  the  bank 
stands  independent  of  such  a  principle,  for  to  the  bank  no  pro- 
mise was  ever  made  by  the  appellee,  his  engagement  having 
been  made  toHanna,  the  preceding  indorsee.  But  if  a  responsi- 
bility by  the  assignor  does  exist,  in  a  case  where  he  received 
no  benefit,  and  a  chancellor  will  interpose  and  enforce  the 
contract;  this  will  only  be  where  the  condition  imposed  by 
the  law  governing  the  contract  has  been  performed. 

The  next  inquiry  is,  therefore,  has  the  law  creating  this 
liability  of  the  assignor  been  complied  with  ? 

The  law  in  Kentucky  stands  thus  : 

The  assignee  ought  to  take  every  compulsory  process  of 
law  against  the  original  -debtor,  until  his  insolvency  is  esta- 
blished ;  or  the  suit  and  all  incidental  remedies  are  found 
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insufBcient  to  coerce  payment.     Smallwood  t;^.  Woods,  1 
Bibb,  546. 

To  omit  holding  to  bail,  when  bail  is  of  right  demandable, 
if  on  a  ca.  sa.  the  return  is  non  est  inveniua;  is  negligence. 

2  Marshall,  197. 

The  assignee  is  bound  to  issue  a^.  fa.  and  a  ca.  sa.  and 
if  the  debtor  is  not  found,  to  proceed  against  the  bail. 
Nothing  short  of  this  will  do.  1  Bibb,  147.  In  M'Kinney 
vs,  M'Connell,  1  Bibb,  239,  it  was  decided  that  a  delay  of 
fourteen  months,  is  per  se  negligence,  no  matter  what  other 
steps  may  have  been  taken. 

Averment  of  insolvency,  and  consequently  proof  of  that 
fact,  by  any  other  means  than  a  legal  proceeding  on  the 
note  assigned,  will  not  be  sufficient  to  charge  the  indorser, 

3  Bibb,  6. 

Mr  Wickliflfe  also  cited  the  case  of  Hogan  vs.  Vaneli^ 
Bibb,  34;  Thompson  vs.  Caldwell,  2  Bibb,  290;  also  3 
Bibb,  6 ;  and  Young  vs.  Cosby,  3  Bibb,  227;  upon  these 
points.  Also  2  Marshall,  524 ;  2  LUteU,  134  ;  and  Parker 
vs.  Owingson,  in  3  Marshall. 

These  authorities,  he  contended,  maintain  the  absolute  ob- 
ligation of  industry  and  vigilance  on  the  part  of  the  assignee ; 
and  they  also  establish  the  principle,  that  the  rules  in  rela- 
tion to  a  guarantee  are  to  be  construed  under  the  law,  with 
great  strictness. 

He  also  argued  that  the  proceedings  under  which  the 
drawer  was  discharged  from  the  process  against  him  by  the 
district  judge,  were  irregular,  and  subjected  the  appellants 
to  all  the  consequences  of  their  illegality. 

By  the  pleadings  and  evidence  it  appeared  that  the  note 
fell  due  on  the  23d  of  September.  A  writ  was  issued  on  the 
2d  of  October,  in  which  bail  was  required :  this  was  returned 
"  executed"  on  the  6th  of  November,  the  defendant  having 
been  committed  to  prison  on  the  preceding  day.  On  the 
20th  of  November,  judgment  was  entered  by  default,  and  af- 
terwards in  December,  during  the  same  term,  the  jailor  sur- 
rendered the  body  in  court.  It  was  the  duty  of  the  plaintiff 
to  charge  the  defendant  in  execution  ;  and  if  not  so  charged 
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within  thirty  days,  then,  and  not  before,  he  might  be  dis- 
charged under  the  insolvent  law. 

The  discharge  by  the  district  judge  was  before  the  thirty 
days,  of  a  prisoner  not  in  execution ;  and  this  was  done  by  a 
waiver  of  the  time  required  by  law.  The  assignee  is  not 
permitted  to  run  a-head  of  the  law,  and  discharge  a  debtor 
before,  under  its  provisions,  he  is  entitled  to  it.  By  not  pro- 
ceeding according  to  law,  and  failing  to  pursue  the  course 
the  law  marks  out,  he  releases  the  assignor  from  all  respon- 
sibility to  him. 

The  district  judge  had  no  jurisdiction.  His  authority  was 
to  administer  the  oath;  but  the  act  of  congress  directs  him  not 
to  do  so  until  after  thirty  days.  The  period  of  thirty  days 
is  given  for  the  benefit  of  the  creditor,  and  of  those  who  are 
interested  that  the  debt  should  be  paid.  All  such  are  there- 
fore parties  interested  in  the  proceeding;  and  if  the  consent 
of  the  creditors  can  give  the  right  to  discharge^  all  'should 
consent.  The  assignor  should  have  consented,  as  his  re- 
sponsibility became  consummate  by  the  discharge. 

The  consent  of  the  counsel  for  the  appellants,  alone  gave 
jurisdiction  to  the  district  court;  or  was  so  considered.  If 
it  did  not,  where  is  the  prisoner?  The  discharge  being  ille- 
gal, he  has  escaped,  and  may  be  pursued  and  retaken,  or  the 
jailor  was  liable. 

It  is  manifest  that  the  appellants  considered  that  they  had 
not  used  the  diligence  required  of  them.  They  proceeded 
afterwards  by  difi.fa.  which  was  issued  on  the29th  of  Decem- 
ber, but  which  did  not  reach  the  hands  of  the  marshal  until 
the  9th  of  January  following ;  and  which  was  in  March  re- 
turned ''  no  efibcts."  After  the  return  in  March,  a  ca.  aa., 
issued  in  April,  one  month  having  expired. 

It  has  been  decided,  that  it  is  the  duty  of  the  party  to 
place  his  writ  in  the  hands  of  the  officer  in  a  reasonable 
time.    Tremble  vs,  Webb,  1  Monroe^  100. 

He  further  argued,  that  if  the  discharge  of  the  drawer  by 
the  district  judge  was  not  in  the  suit  brought  upon  the  note 
for  which  the  appellee  was  now  claimed  to  be  liable,  and 
this  might  be  inferred  from  the  record,  the  discharge  in 
another  suit  was  not  evidence  of  insolvency. 
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In  reference  to  one  of  the  cases  cited  by  the  counsel  for 
the  appellants,  he  argued,  that  where  it  had  been  considered 
that  not  holding  to  bail  was  not  laches,  the  case  was  one 
in  which  a  speedier  remedy  was  obtained  by  petition  and 
summons,  in  which  no  bail  was  allowed,  and  good  faith  was 
presumed. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  case  turns  altogether  upon  doctrines  peculiar  to  the 
states  of  Virginia  and  Kentucky.  It  is  the  case  of  a  suit  in 
equity,  instituted  by  the  indorsee,  or,  in  the  language  of  the 
country,  the  assignee,  of  a  promissory  note,  to  charge  an  in- 
termediate indorser.  All  the  doctrine  on  the  subject  will 
be  found  fully  stated  in  the  two  cases  of  Riddle  &  Co.  vs. 
Mandeville  &  Jameison,  reported  among  the  decisions  of 
this  Court ;  and  in  the  cases  of  Smallwood  vs.  Woods,  and 
Spratt  vs.  M'Kinney,  to  be  found  among  the  decisions  of 
the  court  of  appeals  of  Kentucky. 

The  defendant  here  has  demurred  to  the  bill,  for  want  of 
equity,  and  this  raises  the  first  question  in  the  cause. 

In  the  last  case  decided  in  this  Court,  between  Riddle  & 
Co.  vs.  Mandeville  &  Jameison,  which  was  a  case  in  most 
respects  similar  to  the  present,  this  Court  decided,  that  a  suit 
could  be  maintained  in  equiiy  by  the  holder  of  an  indorsed 
note  against  a  remote  indorser ;  and  upon  grounds  perfectly 
familiar  to  courts  exercising  equity  jurisdiction.  It  was  a 
Virginia  contract,  governed  by  the  same  law  which  is  of 
force  in  Kentucky.  This  Court  had  before  decided,  that  by 
the  laws  of  the  country,  governing  the  contract,  a  suit  at  law 
could  not  be  maintained  between  the  holder  of  the  note  and 
a  remote  indorser.  But  then  a  suit  at  law  could  have  been 
maintained  by  him  against  the  immediate  indorser,  and  by 
him  against  the  preceding  indorser,  and  so  on  through  any 
number  of  indorsers.  This  presented  the  ordinary  case  of 
an  assignment  of  a  chose  in  action,  which  transfers  an  inte- 
rest without  the  right  of  action. 

To  maintain  this  demurrer  then,  it  was  incumbent  on  the 
defendant  to  have  shown,  that  there  was  some  principle  in 
the  jurisprudence  of  Kentucky,  that  could  sustain  a  distinc- 
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tion  between  his  case  and  (hat  previously  decided  here  :  but 
every  thing  concurs  to  repel  the  idea  of  such  a  distinction. 
In  (he  case  of  Drake  vs.  Johnson,  the  court  of  appeals  of 
Kentucky  also  decided,  that  a  suit  at  law  could  not  be  main- 
tained in  that  state  by  the  indorsee  against  a  remote  indorser. 

The  conclusion  then  results  from  our  own  decisions  that 
he  must  be  let  into  equity;  for  an  indorsement  is  certainly 
no  release  to  the  previous  indorsers,  and  the  ultimate  as- 
signee alone  is  entitled  to  the  benefit  of  their  liability.  And 
this  we  understand  to  be  consistent  with  the  received  opin- 
ions and  practice  of  Kentucky. 

The  second  point  made  for  the  defendant  is,  that  as  he 
received  no  consideration  for  assigning  the  note,  he  is  not 
liable  at  ail- 
But  on  this  it  is  only  necessary  to  observe,  that  he  indorsed 
it  to  give  credit  to  Voorhees,  the  promissor ;  and  the  law 
therefore  imputes  to  him  the  consideration  paid  to  Voorhees. 

The  most  material  point  in  the  cause,  and  that  on  which 
the  decision  below  was  rendered  in  favour  of  the  defendant, 
was  the  want  of  due  diligence  against  the  drawer  of  the 
note.  The  law  is  settled  there,  as  it  is  in  Virginia,  and  in 
this  Court,  upon  Virginia  contracts  of  this  description ;  that 
every  reasonable  effort  must  be  made  to  recover  of  the 
drawer  by  suit,  before  the  assignee  can  have  recourse  against 
the  assignor  or  indorser.  Il  is  on  the  question  what  con- 
stitutes such  diligence,  that  all  the  difBculties  arise  on  suits 
upon  these  contracts.  And  certainly  this  Court  cannot  be 
called  upon  to  carry  the  obligations  imposed  upon  assignees 
on  this  point,  further  than  the  state  courts  have  already  ex- 
tended them. 

There  are  three  grounds  on  which  the  defendant  would 
impute  to  the  complainant  a  want  of  diligence,  fatal  to  his 
right  to  recover. 

The  first  is,  that  the  fi.  fa.  did  not  come  to  (he  marshal's 
hands,  until  the  expiration  of  about  thirty-six  days  after  the 
judgment  was  obtained,  and  nineteen  after  it  issued. 

The  second,  that  the  ca.  sa.  did  not  issue  until  about 
three  months  and  s  half  after  the  h.  fa. 

Let  it  be  observed,  that  the  note  fell  due  on  the  25th  of 
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September,  the  writ  was  issued  on  the  3d  of  October ;  the 
jtidgmentwaa  entered  the  November  term  following  ;  and  the 
drawer,  Voorhees,  being  held  in  custody  for  want  of  bail, 
was  discharged,  as  insolvent,  on  the  14lh  of  December  of  the 
same  year. 

Justice  can  hardly  be  charged  with  a  halting  gait  thus 
far.  As  to  her  subsequent  progress,  it  does  not  appear  on  what 
day  the  court  for  November  term  adjourned ;  but  as  the  S. 
fa.  bears  date  on  the  Sdth  of  December,  it  is  presumable 
that  it  sat  on  that  day.  The  6.  fa.  did  not  reach  the  office 
of  the  marshal  until  three  weeks  after ;  and  the  cb.  sa.  was 
not  sued  out  at  the  time  when  the  li.  fa.  issued.  But  it  was 
sued  out  at  the  term  to  which  the  fi.  fa.  was  returnable,  to  wit, 
on  the  tlth  of  April  1S22.  So  that  from  the  time  the  note 
fell  due,  to  the  last  step  in  the  progress  of  judicial  means  for 
enforcing  payment,  we  count  but  six  months  and  a  half.  We 
do  not  recognise  the  supposed  obligation  or  power  of  the 
party,  in  the  circuit  court,  to  sue  out  the  ca.  sa.  contempora- 
neously with  the  6.  fa. ;  and  with  the  exception  of  that  inter- 
val, we  are  rather  inclined  to  attribute  to  the  complainant 
extraordinary  diligence,  than  culpable  delay. 

But,  why  were  the  executions  issued  at  all  in  this  case, 
except  from  abundant  caution,  and  to  avoid  the  imputation 
of  laches?  Was  it  necessary  9  The  courts  of  Kentucky 
have  certainly  decided  otherwise.  In  the  case  of  Stapp  et 
al.  vs.  Anderson  et  al.  1  Marsh.  340,  they  express  them- 
selves thus: 

"The  discharge  of  an  insolvent  under  our  statute  is  a 
judicial  act,  of  a  record  character,  and  is  in  its  nature,  as  it 
must  be  in  contemplation  of  law,  the  most  satisfactory  evi- 
dence of  the  insolvency  of  the  person  discharged." 

This,  it  is  true,  was  declared  respecting  a  discharge  in  an- 
other suit,  on  a  different  cause  of  action,  under  the  insolvent 
law  of  the  atate,  and  upon  a  ca.  sa.  But  it  would  be  diffi- 
cult to  assign  a  reason,  why  it  should  not  apply  to  a  discharge 
in  a  suit  on  the  same  cause  of  action,  under  the  law  of  the 
United  States,  and  where  the  defendant  was  in  custody  under 
an  order  for  bail.  In  both  instances,  a  state  of  insolvency 
is  judicially  established  ;  and  as  the  court  expresses  itself  in 
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the  same  case,  '*  it  would  have  been  worse  than  idle,"  nay, 
in  this  case  it  would  have  been  false  imprisonment,  to  have 
re-taken  the  debtor  ;  if,  as  the  defendant  contends,  and  no 
doubt  was  the  fact,  he  was  discharged  under  the  suit  upon 
this  note. 

The  third  and  last  ground  of  laches,  and  that  which  it  ap- 
pears, by  a  report  handed  to  us,  influenced  the  court  below, 
was  the  consent  of  the  agent  of  the  complainant  to  dispense 
with  the  imprisonment  to  which  the  drawer  of  the  note  might 
have  been  subjected,  before  he  would  have  taken  the  oath, 
and  received  a  discharge  under  the  act  of  congress. 

The  correctness  of  the  decision  below  upon  this  point  must 
be  tested  by  considerations  drawn  from  the  object  of  the 
imprisonment ;  the  influence  of  the  discharge  upon  the  loss 
of  the  debt ;  and  from  adjudged  cases.  We  are  inclined  to 
think,  that  it  has  been  rather  too  hastily  conceded,  that  no 
case  similar  to  the  present  has  been  adjudicated.  That  it 
adds  another  to  the  long  list  of  instances  of  laches  which 
have  been  held  to  be  fatal  to  the  recovery  of  the  assignee 
against  his  assignor  in  that  country,  cannot  be  doubted. 

This  case,  it  must  be  recollected,  comes  within  the  fifth 
section  of  the  act  of  January  6th,  ]  800,  entitled  "  An  act 
for  the  relief  of  persons  imprisoned  for  debt."  The  second, 
third  and  fourth  sections  of  that  act  make  provision  for  the 
discharge  of  persons  confined  under  execution,  and  the  fifth 
section  extends  *'  the  privileges  and  relief"  of  that  act,  to 
persons  in  confinement,  against  whom  judgment  is  obtained 
but  no  execution  issued.  Under  the  provisions  in  favour  of 
persons  charged  in  execution,  on  the  day  of  arrest,  a  notice 
may  be  served  upon  the  person  at  whose  suit  they  are  con- 
fined, and  at  the  end  of  thirty  days  they  may  be  discharged. 
By  the  fifth  section  it  is  enacted,  "  that  any  person  impri- 
soned upon  process  issuing  from  any  court  of  the  United 
States,  except  at  the  suit  of  the  United  States,  in  any  civil 
action,  against  whom  judgment  has  been  or  shall  be  reco- 
vered, shall  be  entitled  to  the  privileges  and  relief  provided 
by  this  act,  after  the  expiration  of  thirty  days  from  the  time 
such  judgment  has  been  or  shall  be  recovered,  though  the 
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creditor  should  not,  within  that  time,  sue  out  his  execution 
and  charge  the  debtor  therewith." 

It  has  been  argued,  that  under  this  section  the  defendant 
must  remain  in  prison  thirty  days  after  judgment  before  he 
can  sue  out  his  notice  to  the  plaintiff,  thus  requiring  him 
to  remain  sixty  days  in  confinement,  in  the  cases  which  come 
under  this  section;  whereas  he  remains  but  thirty  days, 
when  confined  under  execution. 

There  can  be  no  reason  for  the  distinction,  and  we  think 
that  in  favour  of  liberty  and  with  a  view  to  consistency,  the 
the  construction  should  be  otherwise.  If  such  were  the  true 
construction,  the  relief  would  not  be  the  same  as  is  ex- 
tended to  the  debtors  of  the  other  class.  We  think  there- 
fore, that  the  day  of  entering  judgment  under  the  fifth  sec- 
tion, is  the  day  that  corresponds  to  the  day  of  arrest  under 
the  previous  provisions  of  the  law;  and,  therefore,  that  in 
thirty  days  afler  judgment,  he  may  be  discharged  by  com- 
plying with  the  other  requisitions  of  the  law.  The  day  of 
entering  the  judgment  appears  no  where  in  this  record,  but 
as  the  notice  was  served  on  the  plaintiffs'  agent  on  the  14th 
of  December,  we  must  presume  that  the  judgment  had  then 
been  entered ;  and  on  the  same  day  thQ  agent  signed  that 
consent  to  dispense  with  *'  the  previous  imprisonment  by 
law  to  entitle  the  defendant  to  take  the  oath  of  an  insolvent 
debtor,"  by  which,  it  is  now  insisted,  that  the  complainants 
are  barred  of  their  right  to  recover  of  the  assignor. 

The  error  of  the  court  below  obviously  consists  in  this, 
that  it  considers  the  imprisonment  to  which  the  defendant  is 
subjected,  as  among  the  means  of  coercing  payment.  The 
arrest  certainly  is  so ;  but  the  thirty  days  confinement  that 
ensues,  is  only  incidental  to  the  notice  required  to  be  given 
to  the  plaintiff  of  the  defendants'  intention  to  claim  his  dis- 
charge as  an  insolvent.  Now  he  must  be  insolvent  when 
this  notice  is  given,  and  what  is  to  be  forced  from  an  insol- 
vent man  by  the  thirty  days  imprisonment  ?  It  is  obvious 
that  the  confinement  is  not  regarded  as  the  means  of  coer- 
cion, but  only  as  a  time  necessary  to  the  investigation  of 
the  defendants'  circumstances,  or  the  collection  of  evidence 


35a        .ri  V        SUPREME  COURT. 

[Bank  of  (ha  United  SMm  m.  Weingfli.] 

lo  repel  his  iiisolvcucy.  The  coercive  means  of  the  law  are 
to  be  found  in  the  searching  oath  to  bo  administered,  and  in 
the  fear  of  prosecution  for  perjury,  and  recommitment  in 
the  same  actions. 

If,  then,  this  imprisonment  has  no  other  object  than  to 
make  the  debtor  await  the  investigations  of  his  creditor,  it 
is  difficult  to  assign  a  reason  why  the  creditor  may  not  dis- 
'  pense  with  it,  when  satisfied-  that  the  application  is  an 
honest  one,  and  that  delay  woiild  -discover  nothing  that  he 
was  not  already  acquainted  with.  In  the  language  of  the 
Kentucky  court,  it  would  be  "  worse  than  idle,"  to  detain 
him.  Nothing  but  unavailing  hardship  upon  him,  and  ulti- 
mate expense  to  his  indorser,  could  result  from  it. 

Nor  do  we  think  ourselves  unsupported  by  the  Kentucky 
decision  in  this  view  of  the  subject. 

In  the  case  of  Young  vs.  Cosby,  the  drawer  of  the  note 
being  in  custody  under  a  ca.  sa.  issued  by  the  assignee,  was 
discharged  for  want  of  security  for  the  payment  of  prison 
fees.  This  discharge,  it  was  contended,  was  imputable  to 
the  assignee  and  barred  his  recovery  against  the  assignor; 
unless  he  could  prove  that  the  drawer  had  nothing  which 
might  have  been  wrung  from  him  by  a  protracted  imprison- 
ment. But  the  court  of  appeals  decided  otherwise ;  and 
established,  that  if  the  assignor  had  sustained  any  injury  in 
that  respect,  it  was  incumbent  upon  him  to  prove  it.  The 
language  of  chief  justice  Boyle,  on  that  occasion,  was 
this.  "  It  has  repeatedly  been  decided  in  this  court,  that 
lo  entitle  the  assignee  of  a  bond  or  note  to  recover  of  the 
assignor,  it  waii  necessary  to  show  that  he  had  used  due 
diligence  by  suit,  to  recover  the  amount  from  the  payor  or 
obligor;  tut  it  has  never  been  required  of  him  to  prosecute 
the  suit  against  the  payor  or  obligor,  farther  than  a  man  of 
ordinary  prudence  and  diligence  would  do,  in  a  case  where 
he  was  solely  and  esrclusively  interested.  To  make  it  neces- 
sary to  do  so,  would  be  unreasonable  and  unjust ;  inasmuch 
as  it  would  tend  to  accumulate  costs  without  the  prospect 
of  any  probable  advantage  to  either  of  the  parlies." 

We  entirely  approve  of  the  opinions  here  expressed :  they 
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are  conceived  in  the  reason  and  benignity  of  the  law,  and 
we  are  unwilling  to  extend  the  diligence  required  of  the 
assignee  beyond  the  limits  there  laid  down. 

In  the  case  of  Oldham  vs.  Bengan,  the  dodrine  laid' 
down  in  Young  m.  Cosby  is  considered  ajid  affirmed,  and 
chief  justice  Bibb  observes  "that  although  due  diligence 
has  always  been  required  in  such  cases,  yet  in  no  case  has 
all  possible  diligence  been  exacted." 

And  both  these  cases  concur  to  establish  this  principle,  - 
that  it  is  not  on  the  ground  of  a  mere  possible  injury  that 
the  assignor  can  claim  his  discharge  ;  much  less  where  it  u 
improbable,  as  judge  Rowan  remarks  in  the  case  of  Stapp 
vs.  Anderson,  before  cited.  The  present  case  presents  the 
drawer  in  a  Bituation  in  which  it  is  not  only  improbable,  but 
scarcely  possible,  that  the  assignor  could  have  sustained  an 
injury.  For  a  discharge  under  the  insolvent  law  of  the 
United  States,  is  confined  in  its  effects  altogether  to  the 
particular  case,  and  even  as  to  that,  does  not  exempt  the 
debtor's  present  effects,  or  future  acquisitions,  from  the 
process  of  the  law  ;  nor  is  his  person  exempt  from  confine- 
ment  for  the  same  debt,  should  he  be  detected  in  a  fraud 
upon  the  creditor.  The  bare  speculative  idea,  then,  of  a 
possible  acquisition  of  property  within  the  thirty  days,  during  ■ 
which  Voorhees  might  have  been  compelled  to  await  the  will 
or  inquiries  of  his  creditor,  and  of  property  not  tangible  by 
the  process  of  tiie  law ;  is  too  feeble  a  consideration  to  affect 
the  rights  of  the  complainant. 

The  decree  below  will  be  reversed,  and  a  decree  entered 
here  that  the  complainant  recover  his  demand. 
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William  Cauprell's  Executors,  appella^'ts  vs.  Pratt,  Frakcis 

and  others,  aptollees. 

The  Court  refused  to  reverse  the  decree  of  the  circuit  court  of  the  county  of 
Washington,  although  an  error  had  been  coramitted  in  proceeding  under  the 
mandate  from  this  Court ;  as  no  benefit  wouh]  rosult  to  the  appellant  from  a 
rarerflal. 

• 

APPEAL  from  the  circuit  court  of  WaBhington  county. 

The  matters  in  controversy  in  this  case  arose  out  of  pro- 
ceedings in  the  circuit  court,  under  the  mandate  of  this  Court 
issued  at  February  term  18ir>yin  the  case  of  Pratt  and  others 
vs.  Campbell  and  others,  reported  9  Cranch,  456. 

In  the  circuit  court,  the  appellants  in  this  case  filed  their 
bill  alleging  that  they  had  been  injured  by  the  proceedings 
under  the  mandate,  9  Cranch,  58,  and  that  the  court  gave  a 
decree  against  their  claims,  as  set  forth  in  the  bill.  From 
this  decree  they  appealed. 

The  counsel  for  the  appellants  contended,  that  by  the 
decree  passed  by  the  circuit  court  in  the  original  cause,  the 
appellants  had  sustained  injury  in  the  following  particulars. 

1.  Of  the  thirty-six  squares  mortgaged  to  Law,  thirty-two 
were  attached  and  purchased  by  the  appellant;  and  four 
squares  therefore  remained  affected  only  by  Law's  mortgage. 

Campbell  was  permitted  to  redeem  his  thirty-two,  by  pay- 
ing their  proportion  of  the  whole  of  Law's  debt;  thereby 
making  the  four  remaining  squares  bear  also  their  proportion 
of  Law's  debt. 

Admitting  this  to  be  right,  it  should  have  been  decreed, 
upon  the  same  principle,  that  if  the  parties  did  not  redeem, 
the  sale  should  be  made  so  as  to  produce  the  same  result — 
that  is,  the  four  squares  not  purchased  by  the  appellant 
should  have  been  sold  first,  and  his  thirty-two.squares  should 
only  have  been  sold  to  make  up  the  deficiency  of  Law's 
debt. 

The  court  below  put  on  these  four  squares  only  the  sum 
of  $2806.29,  (much  less  than  their  proportion)  and  decreed 
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them  to  be  sold  lust;  thereby  saving  them  to  Pratt  and 
(others,  if  the  other  squares  produced  enough  to  pay  Law, 
and  thus  giving  them  a  preference  over  the  appellant,  denied 
by  this  court  in  the  original  cause. 

2.  Of  the  eighteen  squares  mortgaged  to  Duncanson,  thir- 
teen only  were  attached  and  purchased  by  the  appellant— 
consequently  five  remained ;  and  these  five  the  appellant  con- 
tends, on  the  same  principle,  should  have  been  sold  first, 
and  the  appellant's  thirteen  only  resorted  to,  to  make  good 
the  deficiency  under  that  mortgage. 

It  was  contended  that  these  errors  can  be  corrected,  by 
this  Court's  ordering  that  such  of  the  said  squares  as  have  Aot 
been  sold,  shall  be  sold  for  the  benefit  of  the  appellant — and 
that  the  money  received  for  such  as  have  been  sold,  shall  be 
decreed  to  him,  or  the  sales  rescinded. 

3.  The  court  below  also  erred  in  requiring  the  appellant 
to  redeem  from  both  mortgages,  and  decreeing  that  in  case 
he  did  not  redeem  from  both,  the  squares  should  be  sold  to 
satisfy  both. 

The  case  was  submitted  to  the  Court  on  the  written  argu- 
ments of  counsel.  Mr  Swann  and  Mr  Key  for  the  appel- 
lants.    Mr  Jones  for  the  appellees. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  cause  has  its  origin  in  the  great  case  of  Pratt,  Fran- 
cis etal.,  which  appeared  in  this  Court  some  years  ago  with 
the  formidable  bulk  of  nine  hundred  folios  !  The  rights  of 
the  parties  had  become  exceedingly  perplexed  in  the  pro- 
gress of  large  and  multifarious  transactions,  originating  in 
the  speculations  of  Morris,  Nicholson  &  Greenleaf,  in  the 
land  of  this  city.  Thomas  Law  held  a  mortgage  of  thirty- 
six  squares  from  Morris,  Nicholson  &  Greenleaf,  and  four- 
teen of  the  same  squares  were  mortgaged  by  them  to  one 
Duncanson.  Campbell  acquired  the  equity  of  redemption  of 
Morris,  Nicholson  &  Greenleaf,  in  thirty-two  of  the  thirty- 
si.T  squares,  the  four  others  not  being  included,  in  Duncan- 
son's  mortgage.  The  equity  of  redemption  in  these  four 
squares  has  passed  by  assignment  to  present  appellees,  in 
right  of  Morris,  Nicholson  &  Greenleaf.    Thirteen  of  the 
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tquarea  included  in  Duncanson's  mortgage  were  among 
the  thirty-two  in  which  Campbell  had  possessed  himself  of 
Horris,  Nicholson  &  Greenteaf's  equity  of  redemption;  and 
his  constant  efforts  have  been  to  reduce  the  sum  due  on  Law's 
mortgage,  to  put  aside  that  of  Ouncanson,  as  a  satisfied  in- 
cumbrance, and  to  obtain  a  precedence  to  Morris,  Nicholson 
&,  Greenleaf's  equity,  in  the  four  remaining  squares. 

This  Court  established  the  principles  on  which  the  sum 
to  be  raised  to  satisfy  Law's  mortgage  should  be  ascertained ; 
decided  against  any  precedence  inCampbell,  as  a  joint  holder 
of  the  equity  of  redemption  ;  and  sustained  Duncanson's 
norlgage,  ia  favour  of  a  prior  equity  which  Greenleaf  held 
in  it.  So  that  in  effect,  the  cause  went  down  to  the  circuit 
court  for  the  sole  purpose  of  having  a  sale  of  the  squares 
effected ;  the  proceeds  applied,  first  to  pay  off  Law's 
mortgage,  then  Greenleaf's  interest  in  Duncanson's  mort- 
gage, and  the  balance  only,  if  any,  to  go  to  the  equity  of 
redemption.  Substantially,  this  has  not  been  done ;  for  we 
now  find  the  two  squares,  which  form  the  subject  of  the  pre- 
sent controversy,  in  the  hands  of  Pratt  et  al.  the  appellees, 
which  could  only  be  in  the  right  of  Morris,  Nicholson  &, 
Greenleaf's  equity  of  redemption ;  whereas  Duncanson's 
mortgage,  to  a  large  amount,  remains  unsatisfied;  and  Camp- 
bell, with  eight-ninths  of  the  equity  ofredemption  in  him,  has 
received  nothing. 

If  then  tlie  appellees  should  be  confirmed  in  the  posses- 
sion of  those  squares,  it  is  obvious  that  Campbell  would  have 
much  to  complain  of,  since  his  equity  of  redemption  in  the 
other  thirty-two  squares  had  been,  in  effect,  applied  to  the 
extinction  of  a  common  incumbrance.  This  would  serve 
him  at  equity  in  eight-ninths  of  these  two  squares. 

But  this  is  a  mere  delusion,  since  the  holders  of  the  equity 
of  redemption  could  rightfully  receive  nothing  until  the 
mortgages  were  both  paid  ofi'.  This  was  certainly  the  case 
with  Morris,  Nicholson,  &,  Greenleaf;  and  this  Court  has 
been  constantly  inculcating  that  Campbell  stood  precisely 
in  their  shoes,  and  was  entitled  to  no  higher  equity. 

All  the  obscurity  in  which  the  case  ia  involved,  and  which 
has  seemed  so  long  to  keep  both  parties  from  approaching 
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it,  arises  from  an  error  committed  below,  probably  by  the 
commissioner,  in  selling  the  doubly  incumbered  squares  be- 
fore those  singly  incumbered  were  disposed  of;  the  conse- 
quence of  which  is,  that  these  squares,  which  were  not  in 
Duncanson's  mortgage,  remain  unsold,  because  the  sale  of 
the  thirty-four  satisfied  Law's  mortgage;  whereas,  by  begin- 
ning with  the  sale  of  those  singly  incumbered,  two  squares 
(supposing  the  value  to  be  the  same)  would  have  remained, 
to  be  applied  to  the  payment  of  Greenleaf 's  interest  in 
Duncanson's  mortgage. 

But  there  is  nothing  in  this  for  Campbell  to  complain  of; 
since  after  applying  the  proceeds  of  these  squares  to  the  pay- 
ment of  the  second  mortgage,  it  still  remains  unsatisfied  to 
a  great  amount,  and  leaves  Campbell  nothing  to  receive  in 
right  of  his  equity  of  redemption. 

The  decree  of  the  court  below,  as  against  this  appellant, 
will  be  affirmed. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Wash- 
ington ;  and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  considered,  ordered,  and  decreed  by  this  Court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed  with  costs. 
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Sundry  Goods,  Wares  and  Merchandises,  The  American  Fur 
Company,  Claimants,  Plaintiffs  in  error  v^.  The  United 
States,  Defendants  in  error. 

Whatever  an  agent  does  or  says  in  reference  to  the  business  in  which  he  if  at 
the  time  employed,  and  within  the  scope  of  his  authority,  is  done  or  said  by 
the  principal ;  and  may  be  proved,  as  well  in  a  criminal  as  a  civil  case,  io  like 
manner  as  if  the  evidence  applied  personally  to  the  principal.     [364] 

Where  two  or  more  persons  arc  associated  together  for  the  same  illegal  purpose, 
any  act  or  declaration  of  one  of  the  parties  in  reference  to  the  common  objeet, 
and  forming  a  part  of  the  res  geata,  may  be  given  in  evidence  against  the 
other.     [365] 

The  act  of  30th  of  March  1802,  having  described  what  should  be  considered  aa 
the  Indian  country  at  that  time,  as  well  as  at  any  future  time  when  purchaaea 
of  territory  should  be  made  of  the  Indians;  the  carrying  of  spirituous  Ilquon 
into  a  territory  so  purchased  after  March  1802,  although  the  same  should  be  at 
the  time  frequented  and  inhabited  exclusively  by  Indians,  would  not  be  an 
offence  within  the  meaning  of  the  before  mentioned  acts  of  congress,  so  as  to 
aubject  the  goods  of  the  tiader,  found  in  company  with  those  liquors,  to  seizure 
and  forfeiture.     [368] 

WRIT  of  error  from  the  district  court  of  the  United 
States  for  the  district  of  Ohio. 

In  the  district  court  of  Ohio,  the  district  attorney  filed,  on 
behalf  of  the  United  States,  a  libel  or  information,  stating 
that  on  the  twenty-third  day  of  September,  in  the  year  of 
our  lord  one  thousand  eight  hundred  and  twenty-four,  at 
and  within  the  district  of  Indiana  aforesaid,  one  William  H. 
Wallace,  a  citizen  of  the  United  States,  and  having  a  license 
and  legal  authority  to  trade  with  Indian  tribes  within  the 
territory  of  the  United  States,  did  take  and  carry  into  the 
Indian  country,  to  wit,  the  country  lying  on  the  north  or 
west  side  of  the  river  Tippecanoe,  for  the  purpose  of  trading 
with  the  tribes  of  Indians,  sundry  goods,  wares,  and  mer- 
chandises, enumerating  the  same ;  that  the  said  Wallace 
did,  among  the  goods,  wares  and  merchandises,  carry  into 
the  said  Indian  country  a  large  quantity  of  ardent  spirits,  to 
wit,  seven  kegs  of  whiskey,  and  one  keg  of  shrub,  for  the 
purpose  of  vending  or  distributing  the  same  among  the  In- 
dian tribes,  contrary  to  the  statute  in  such  cases  made  and 
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provided,  and  against  the  peace  and  dignity  of  the  said  Uni- 
ted States. 

The  libel  further  alleged  that  John  Tipton,  Indian  agent, 
at  fort  Wayne  within  said  district,  duly  appointed  to,  and 
qualified  for  that  office ;  and  being  duly  authorised  and  in- 
structed to  search  the  stores  and  packages  of  traders  among 
Indian  tribes,  upon  suspicion  that  ardent  spirits  had  been 
by  the  said  Wallace  carried  into  the  said  Indian  country, 
for  the  purpose  of  being  vended  or  distributed  among  the 
Indian  tribes  therein,  caused  the  said  goods,  wares  and  mer- 
chandises to  be  searched,  and  upon  such  search,  the  seven* 
kegs  of  whiskey,  and  the  keg  of  shrub,  were  found  so 
carried  by  the  said  Wallace  into  the  said  Indian  country, 
for  the  purpose  of  being  sold  or  distributed  among  the  In- 
dian tribes  therein,  contrary  to  the  statutes  aforesaid  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity 
of  the  said  United  States  ;  the  said  goods,  wares,  and  mer- 
chandises were,  on  the  day  and  year  afi^resaid,  seized  by  the 
said  John  Tipton,  and  now  by  him  held  to  be  disposed  of  as 
the  court  directs. 

The  libel  then  proceeds  to  pray  that  the  goods,  &c.  so 
seized  may  be  deemed  to  be  forfeited,  and  be  disposed  of 
according  to  law. 

A  claim  and  answer  were  filed  by  William  H.  Wallace, 
attorney  in  fact  and  agent  for  the  plaintifls  in  error,  in  which 
the  allegations  of  the  libel  were  denied;  and  tendered  an 
issue,  upon  which  the  cause  was  tried  by  a  jury,  who  found 
a  verdict  for  the  United  States.  On  the  trial  three  bills  of 
exception  were  taken  by  the  claimants'  counsel  to  the  opi- 
nion of  the  court. 

The  first  exception  stilted,  as  ground  of  error,  that  on  the 
trial  of  this  cause,  the  district  attorney  offered  to  give  in 
evidence  to  the  jury,  the  transactions  and  declarations  of 
one  John  Davis,  with  a  view  to  prove  the  purpose  of  the 
defendant ;  to  which  the  defendant  by  his  counsel  objected, 
and  the  court  permitted  the  district  attorney  to  give  in  evi- 
dence to  the  jury,  the  conduct  and  declarations  of  Davis,  so 
far  as  he  acted  as  the  agent  of  the  said  defendant,  or  in  con- 
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junction  with  him,  in  relation  to  the  charge  made  against 
the  defendant  in  the  information. 

The  second  exception  stated,  that,  on  the  trial  of  this 
cause,  the  district  attorney  moved  the  court  to  instruct  the 
jury,  that  if  they  should  believe  from  the  evidence  that  had 
been  adduced,  that  the  defendant,  as  an  Indian  trader,  did 
carry  ardent  spirits  into  the  Indian  country,  and  that  the 
same  were  found  therein  among  any  part  of  his  goods,  that 
it  is  prima  facie  evidence  of  his  having  violated  the  acts  of 
congress,  on  which  this  prosecution  is  founded,  so  as  to 
throw  the  burden  of  proof  upon  the  defendant ;  whici)  in- 
struction  the  court  did  give  the  jury ;  also  instructing  them 
that  an  Indian  trader  might  lawfully  carry  ardent  spirits  into 
an  Indian  country  for  some  purposes,  as  for  instance,  for 
medical  use. 

The  thiid  exception  was,  that  at  the  trial  of  this  cause, 
the  defendant,  by  his  counsel,  prayed  the  opinion  and  direc- 
tion of  the  court  to  the  jury,  that  unless  they  are  of  opinion 
from  the  evidence  of  the  cause,  that  the  ardent  spirits  men- 
tioned in  the  libel  of  information,  were  mingled  with  the 
bales  of  merchandise  at  the  time  of  seizure,  and  carried  into 
the  Indian  territory  in  violation  of  the  act  of  1820,  entitled 
"  an  act  to  regulate  trade  and  intercourse  with  the  Indian 
tribes,  and  to  preserve  peace  on  the  frontiers,"  and  whilst 
said  spirits  and  goods  were  remaining  in  the  Indian  territo- 
ry, were  seized  upon  by  the  officers  of  government,  their 
verdict  must  be  for  the  defendant :  which  opinion  and  in- 
struction the  court  refused  to  give  to  the  jury;  but  did  in- 
struct the  jury  that  if  they  should  be  of  opinion,  from  the 
evidence,  that  the  defendant,  as  an  Indian  trader,  did  carry 
ardent  spirits  into  the  Indian  country,  which  were  found 
with  a  part  of  his  goods  therein,  with  the  purpose  of  being 
vended  or  distributed  amongst  the  Indian  tribes,  that  all  the 
goods  of  said  trader  designed  for  sale  under  his  license  to 
trade  with  Indian  tribes,  and  seized  in  the  Indian  country, 
whether  all  or  only  a  part  of  them  were  found  with  the 
spirits,  are  forfeited;  and  that  the  seizure  thereof  in  a  terri- 
tory purchased  by  the  United  States  of  the  Indians,  but 
frequented  and  inhabited  exclusively  by  Indian  tribes,  is 
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legal ;  to  which  refusal  of  the  court  to  instruct  as  requestedg 
and  to  the  instruction  given,  the  defendant  by  his  counsel 
excepted,  &c. 

The  case  was  argued  for  the  plaintiffs  in  error  by  MrOgden; 
and  by  Mr  Wirt,  attorney  general,  for  the  United  States. 

Mr  Ogden,  for  the  plaintiffs,  stated,  that  as  to  the  first  ex- 
ception, no  other  remark  would  be  made  upon  it,  but  that  if 
the  declarations  of  Davis  were  made  at  the  time  of  the  seizure, 
the  eTidenco  was  legal;  but  if  at  any  other  time,  the  testi- 
mony was  irregular. 

On  the  second  exception  he  argued,  that  the  statute  of  the 
United  States  being  highly  penal  in  its  provisions,  should  be 
construed  with  great  strictivsss.  It  was  incumbent  on  the 
government  to  show,  not  only  that  the  spirits  were  carried 
into  the  Indian  country,  but  that  the  same  was  done  with  an 
intent  to  sell  them.  The  jury  were  to  judge  of  the  intention ; 
but  this  was  taken  from  them,  by  the  instructions  given  by 
the  court 

The  power  to  search  must  only  be  exercised  within  the 
Indian  territory.  The  goods  which  may  be  seized  must  be 
in  the  territory;  but  the  instruction  given  to  the  jury  is  in 
its  terms  so  general,  as  to  authorise  a  seizure  of  goods  be- 
longing to  Indian  traders  in  any  part  of  the  United  States. 
He  argued  that  this  was  not  the  sound  interpretation  of  the 
law.  In  support  of  the  third  exception,  he  said  that  the 
act  of  congress  applied  only  to  those  territories,  in  which  the 
Indian  title  had  not  been  extinguished.  Those  were  exclu- 
sively the  Indian  country.  *'  Indian  country,"  ex  vi  termini, 
means  the  country  belonging  to  the  Indians;  and  it  was  not 
shown  that  the  place  of  seizure  was  of  this  description. 

The  provisions  of  the  law  relative  to  licenses  to  trade  with 
the  Indians,  sustain  and  illustrate  this  construction. 

Mr  Wirt,  attorney  general,  considered  the  instructions 
given  by  the  court  right  in  every  particular.  A  reference 
to  the  act  of  congress  would  show,  that  it  was  the  Indian 
eouniry.  and  not  the  Indian  terrUorie$9  from  which  it  was 
intended  to  exclude  the  sale  of  spirituous  liquors.  Their 
Vol.  II.— 2  V 
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■ale  among  the  ignorant  natives  of  the  foreBt,  led  to  wsr  and 
bloodshed,  and  the  evils  were  llie  same,  on  whichever  side 
of  the  Indian  line  they  were  sold. 

Such  too  is  plainly  the  purpose,  from  the  language  of  the 
act  of  1 802.  The  descriptive  words  are  Indian  "  country," 
and  not  "  territory."  The  act  looks  to  all  places  where 
goods  may  be  carried  with  the  intent  to  vend  them  to  the 
Indians,  and  the  penalty  is  restricted  to  such  ofTences.  It 
also  takes  away  the  license  to  (he  trader. 

In  reference  to  the  third  instruction,  he  said,  that  the  eaie 
■tated  that  the  ardent  spirits  were  mingled  with  the  mer- 
chandise, which  is  not  the  language  of  the  law;  the  residue 
of  the  instruction  is  in  accordance  with  the  law.  That  lan- 
gDBge  is  "  all  the  goods  designed  for  sale  under  his  license 
to  trade  with  the  Indians,"  and  "  which  are  seized  in  the 
Indian  country."  It  cannot  be  a  question,  whether  a  country, 
although  ceded  to  the  United  States,  while  inhabited  by  In- 
dians continues  an  Indian  country,  within  the  view  of  the 
lew.  The  license  granted  to  trade  is  "  with  the  Indians," 
and  not  in  the  Indian  country. 

Mr  Justice  Washincton  delivered  the  opinion  of  the 
Court. 

This  was  an  information  filed  in  the  district  court  of  In- 
diana, by  the  United  Slates,  against  sundry  goods  and  mer- 
chandise,  seized  as  forfeited  under  the  provisions  of  (wo 
acts  of  congress,  bearing  date  the  30th  of  March  1802,  ch. 
273,  and  the  Gth  of  May  1^22,  ch.  58,  for  regulating  trade 
and  intercourse  with  the  Indian  tribes. 

The  information  sets  forth,  in  substance,  that  on  ihe  24lb 
of  September  1824,  William  H.  Wallace,  a  citizen  of  the 
United  States,  and  having  a  license  to  trade  with  Indian 
tribes  within  the  territory  of  the  United  States,  did  take  and 
carry  into  the  Indian  country  lying  on  the  north  or  west 
side  of  the  Tippecanoe  river,  for  the  purpose  of  trading  with 
the  tribes  of  Indians,  certain  goods,  which  are  particularly 
described,  amongst  which  were  seven  kegs  of  whiskey  and  one 
keg  of  shrub,  for  the  purpose  of  vending  or  distributing  the 
■■me  among  the  Indian  tribes ;  contrary  to  the  statute,  &c. 
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That  upon  suspicion  that  ardent  spirits  had  been  carried  by 
the  said  Wallace  into  the  said  Indian  country,  for  the  pur^ 
pose  aforesaid,  the  said  goods,  &c.  were  searched  by  order 
of  an  Indian  agent,  duly  appointed  to,  and  qualified  for  that 
office ;  upon  which  search  the  said  kegs  of  whiskey  and 
shrub  were  found  so  carried,  for  the  purpose  aforesaid;  and 
were,  together  with  the  said  goods,  &c.  seized  by  the  said 
Indian  agent.  The  information  concludes  with  a  prayer, 
that  the  goods  so  seized  may  be  declared  to  be  forfeited, 
and  to  be  disposed  of  according  to  law. 

To  this  information,  Wallace,  as  attorney  in  fact  for  the 
American  Fur  Company,  interposed  a  claim  and  answer, 
which,  after  protesting  against  the  sufficiency  of  the  infor- 
mation, denies,  by  way  of  plea,  that  he  did,  among  the 
goods,  &c.  in  the  information  mentioned,  carry  into  the 
Indian  country,  lying  on  the  north  or  west  of  the  Tippe- 
canoe river,  seven  kegs  of  whiskey  and  one  of  shrub,  for 
the  purpose  of  trading,  or  distributing  the  same,  among  the 
Indian  tribes,  as  in  the  information  mentioned. 

The  issue  was  tried  by  a  jury,  who  found  a  verdict  in 
favour  of  the  United  States. 

Upon  the  trial  of  the  cause,  three  bills  of  exceptions,  to 
the  following  effect,  were  taken. 

The  first  is  to  the  opinion  of  the  court,  which  permitted 
the  district  attorney  to  give  in  evidence  the  conduct  and 
declarations  of  John  Davis,  so  far  as  he  acted  as  the  agent 
of  Wallace,  or  in  conjunction  with  him,  in  relation  to  the 
charge  laid  in  the  information,  with  a  view  to  prove  the  pur- 
pose of  the  said  Wallace. 

The  second  bill  states  that,  upon  the  motion  of  the  dis- 
trict attorney,  the  court  instructed  the  jury,  that  if  they 
should  believe,  from  the  evidence,  that  Wallace,  as  an  In- 
dian trader,  did  carry  ardent  spirits  into  the  Indian  country, 
and  that  the  same  were  found  therein,  among  any  part  of 
his  goods,  it  is  prima  facie  evidence  of  his  having  violated 
the  acts  of  congress,  on  which  this  prosecution  is  founded, 
80  as  to  throw  the  burden  of  proof  upon  the  defendant. 

The  defendant  then  moved  the  court  to  instruct  the  jury, 
that,  unless  they  should  be  of  opinion,  upon  the  evidence, 
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that  the  ardent  spirits  mentioned  in  the  information  were 
mingled  with  the  bales  of  merchandize  at  the  time  of  seizuroi 
and  carried  into  the  Indian  territory,  in  violation  of  the  act 
of  1802,  and,  whibt  the  said  spirits  and  goods  were  remain- 
ing in  the  Indiao  territory,  were  seized  by  the  officers  of 
government,  their  verdict  should  be  for  the  defendant. 
This  instruction  the  court  refused  to  give ;  and  directed  the 
jury,  that  if  they  should  be  of  opinion,  from  the  evidence, 
that  the  defendant,  as  an  Indian  trader,  did  carry  ardent 
spirits  into  the  Indian  country,  which  were  found  with  a 
part  of  his  goods  therein,  with  the  purpose  of  being  vended 
or  distributed  amongst  Indian  tribes ;  all  the  goods  of  the 
said  trader,  designed  for  sale  under  his  license,  and  seized 
in  the  Indian  country,  whether  all  or  only  a  part  of  them 
were  found  with  the  spirits,  are  forfeited;  and  that  the 
seizure  thereof  in  a  territory  purchased  by  the  United  States 
of  the  Indians,  but  frequented  and  inhabited  exclusively  by 
Indian  tribes,  is  legal.  This  refusal,  and  instruction,  form 
the  subjects  of  the  third  bill  of  exceptions. 

The  objection  to  the  evidence  of  Davis  is  so  fully  answer- 
ed and  repelled  by  this  Court  in  the  case  of  the  United 
States  V8.  Gooding,  12  Wheat,  468,  that  it  seems  necessary 
only  to  refer  to  that  decision.  That  was  a  criminal  prose- 
cution against  the  owner  of  a  vessel,  under  the  slave  trade 
act  of  congress;  and  an  objection  was  taken  by  bis  counsel 
to  evidence  of  the  acts  and  declarations  of  theiHasterof  the 
vessel,  who  was  proved  to  have  been  appointed  to  that  office 
by  the  defendant,  with  an  authority  to  make  the  fitments  for 
the  vessel. 

The  principle  asserted  in  the  decision  of  that  point,  and 
applied  to  the  case  was,  that  whatever  an  agent  does,  or 
says,  in  reference  to  the  business  in  which  he  is  at  the  time 
employed,  and  within  the  scope  of  his  authority,  is  done  or 
said  by  the  principal ;  and  may  be  proved,  as  well  in  a  cri- 
minal as  a  civil  case;  in  like  manner  as  if  the  evidence  ap- 
plied personally  (o  the  principal. 

The  opinion  of  the  court  in  the  present  case  is  not  less 
correct,  whether  Davis  was  considered  by  the  jury  as  having 
acted  in  conjundion  with  Wallace,  or  strictly  as  bis  agent. 


JANUARY  TERM  1829.  366 

[American  Fur  CompaDy  v$.  The  United  States.] 

For  we  hold  the  law  to  be,  that  where  two  or  more  persons 
are  associated  together  for  the  same  illegal  purpose,  any  act 
or  declaration  of  one  of  the  parties,  in  reference  to  the  com- 
mon object,  and  forming  a  part  of  the  res  gesta,  may  be  given 
in  evidence  against  the  others ;  and  this  we  understand,  upon 
a  fair  interpretation  of  the  opinion  before  us,  to  be  the  prin- 
ciple which  was  communicated  to  the  jury. 

The  instruction  to  which  the  second  exception  was  taken, 
having  been  passed  over  without  objection  by  the  counsel  for 
the  plaintiff  in  error,  it  becomes  unnecessary  for  the  Court  to 
notice  it  otherwise  than  to  say  that  it  meets  our  entire  ap- 
probation.   . 

In  order  clearly  to  comprehend  the  subjects  embraced  by 
the  third  bill  of  exceptions,  it  will  be  proper  to  examine 
with  attention  a  few  of  the  sections  of  the  acts  on- which  this 
prosecution  is  founded. 

The  first  commences  in  the  1st  section,  by  declaring  that 
a  certain  boundary  line,  therein  described  in  general  termSi 
as  established  by  treaty  between  the  United  States  and  va- 
rious Indian  tribes,  shall  be  clearly  ascertained,  and  distinct- 
ly marked  in  such  places  as  the  President  of  the  United 
States  should  deem  necessary,  and  in  the  manner  he  should 
direct;  with  a  proviso,  that  if  the  boundary  line  between  the 
said  Indian  tribes  and  the  United  States  should  at  any  time 
thereafter  be  varied,  by  any  treaty  which  should  be  made 
between  the  said  Indian  tribes  and  the  United  States,  then 
all  the  provisions  contained  in  that  act  should  be  construed 
to  apply  to  the  said  line,  so  to  be  varied  in  the  same  man- 
ner as  the  said  provisions  apply,  by  force  of  that  act,  to  the 
boundary  line  therein  before  recited. 

The  act  then  proceeds  to  prohibit  citizens  of,  or  residents 
within  the  United  States,  from  crossing  over  the  said  boun- 
dary line  to  hunt,  &c.  and  inflicts  punishments  pf  various 
degrees  upon  persons  who  should  be  convicted  of  certain 
other  acts  of  aggression  within  the  Indian  country.  By  the 
16th  section,  it  is  made  lawful  for  the  military  force  of  the 
United  States  to  apprehend  every  person  who  may  be  found 
in  the  Indian  country,  over  and  beyond  the  said  boundary 
line,  between  the  United  States  and  the  Indian  tribes,  in  vio- 
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lation  of  any  of  the  provisions  of  this  act ;  nnd  to  convey 
them  to  the  civil  authority  of  the  United  States,  in  some  one 
of  the  three  adjoining  states  or  districts,  to  be  proceeded 
against  in  due  course  of  law.  We  then  come  to  the  21st 
section  of  this  aifti  to  which  the  act  of  the  6th  of  Bfay  1822 
18  an  amendment ;  which  authorises  the  President  of  the 
United  States  to  take  such  measures,  from  time  to  time,  as 
to  him  might  appear  expedient,  to  prevent  or  restrain  the 
vending  or  distributing  of  spirituous  liquors  among  all  or  any 
of  the  Indian  tribes. 

The  2d  section  of  the  latter  act,  in  execution  of  the  power 
vested  10  the  President  of  the  United  States  by  |^  preceding 
21flt  section,  authorises  him  to  direct  Indian  agents,  gover- 
nors of  territories,  acting  assuperintendants  of  Indian  affairs, 
and  military  officers ;  to  cause  the  stores  and  packages  of 
goods  of  all  traders  to  be  searched,  upon  suspicion  or  infor- 
mation that  ardent  spirits  are  carried  into  the  Indian  coun- 
tries by  the  said  traders,  in  violation  of  the  aforesaid  2 1st 
section  ;  and  declares,  that  if  any  ardent  spirits  should  be  so 
found,  all  the  goods  of  the  particular  trader  should  be  for- 
feited, one  half  to  the  use  of  the  informer,  the  other  to  the 
use  of  the  government ;  and  that  his  license  should  be  can- 
celled, and  his  bond  put  in  suit. 

The  difference  between  the  instruction  asked  for  by  the 
defendant's  counsel,  which  the  court  refused  to  give,  and  that 
which  was  given  in  the  first  part  of  this  exception,  consists 
in  this  ;  that  the  former  would  seem  to  insist,  (for  this  branch 
of  the  exception  is  very  ambiguously  expressed,  and  is  on 
that  ground  objectionable),  that  to  produce  a  forfeiture  of 
the  trader's  goods,  the  ardent  spirits  must  be  found  mingled 
with  the  bales  of  goods  at  the  time  of  seizure  in  the  Indian 
country ;  and  that  no  part  of  the  goods  but  that  with  which 
the  spirits  were  found  so  mingled,  were  liable  to  seizure. 
It  is  very  apparent  from  the  manner  in  which  the  instruction 
which  was  given  is  expressed,  that  that  asked  for  by  the  de- 
fendant's counsel  was  understood  by  the  court  below  as  we 
have  interpreted  it. 

But  the  instruction  which  was  given  asserts  the  law  to  be, 
that  if  the  ardent  spirits  were  found  with  a  part  only  of  the 
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goods  carried  into  the  Indian  country,  for  the  illegal  purpose 
stated  in  the  information ;  all  the  goods  of  such  trader  de- 
signed for  sale  under  his  license,  and  seized  in  the  Indian 
countrji  were  liable  to  forfeiture. 

This  instruction  of  the  acts  of  congress  which  have  been 
referred  to,  is,  in  the  judgment  of  this  Court,  well  warranted 
by  the  words  of  those  acts ;  as  well  as  by  the  obvious  policy 
which  dictated  them.  The  expressions  ^'  all  the  goods  of 
the  said  traders"  in  the  2d  section  of  the  last  act,  although 
general  enough,  if  they  stood  alone,  unexplained  by  the 
context,  to  embrace  all  the  goods  belonging  to  the  trader 
wherever  they  might  be  found  ;  are  clearly  restrained  by  the 
provision  which  immediately  precedes  them,  so  as  to  mean 
those  goods  only  which  might  be  found  in  company,  though 
not  in  contact  with  the  interdicted  article. 

The  notion  that  those  goods  alone  are  liable  to  seizure 
and  forfeiture,  amongst  which  the  ardent  spirits  are  found 
mingled,  can  receive  no  countenance  from  any  fair  construc- 
tion of  this  section.  That  which  is  contended  for  would 
enable  the  trader,  by  the  most  simple  contrivance,  to  protect 
the  whole  of  his  other  goods  from  forfeiture.  To  effect  this, 
he  would  only  have  to  keep  the  spirits  separate  from  his 
other  goods  during  their  transportation  to,  and  after  their 
arrival  in  the  Indian  country,  so  as  not  to  contaminate  those 
goods  by  placing  them  in  immediate  contact  with  the  offend- 
ing article.  A  construction  which  would  sanction  so  glaring 
an  evasion  of  the  whole  policy  of  the  law,  ought  in  no  case 
to  be  adopted,  unless  the  natural  meaning  of  the  words  of 
the  act  require  it.  Even  penal  laws,  which,  it  is  said,  should 
be  strictly  construed,  ought  not  to  be  construed  so  strictly  as 
to  defeat  the  obvious  intention  of  the  legislature.  This  was 
laid  down  as  a  rule  by  this  Court,  in  the  case  of  the  United 
States  V8.  Wiltberger,  6  Wheal.  66. 

We  are,  therefore,  of  opinion,  that  the  instruction  asked 
for  by  the  defendant's  counsel  was  properly  refused,  and  that 
that  which  was  given,  so  far  as  it  has  been  examined,  is  un- 
exceptionable. 

The  latter  part  of  this  instruction  remains  now  to  be  con* 
sidered.     After  stating  to  the  jury,  that  if  they  should  be  of 
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opinion,  that  the  defendant,  as  an  Indian  trader,  did  carry 
ardent  spirits  into  the  Indian  country,  which  were  found 
with  a  part  of  his  goods  therein,  with  the  purpose  of  being 
vended  or  distributed  amongst  Indian  tribes ;  all  the  goods  of 
the  said  trader  designed  for  sale  under  his  license,  md  aetz- 
td  in  the  Indian  country^  were  forfeited ;  the  instruction 
proceeds  as  follows ;  "  and  that  the  seizure  thereof,  in  a  ter- 
ritory purchased  by  the  United  States  of  the  Indians,  but 
frequented  and  inhabited  exclusively  by  Indian  tribes,  is  le- 

gal." 

We  have  found  no  little  difhculty  in  understanding  the 
real  meaning  of  the  court,  from  the  language  in  which  thii 
latter  proposition  is  expressed ;  whether  it  was  intended  to 
state,  that  after  the  goods  with  the  ardent  spirits  had  been 
carried  into  the  Indian  country  with  the  unlawful  purpose, 
they  might  be  seized  in  a  country  purchased  of  the  Indians 
by  the  United  States,  under  the  .circumstances  referred  to ; 
or  that  being  carried  into  this  latter  district  of  country,  and 
there  seized,  %uch  seizure  would  bo  legal. 

We  rather  incline  to  the  opinion  that  the  latter  interpre- 
tation was  the  one  intended  by  the  court,  and  that  that  part 
of  the  sentence  was  merely  added  as  explanatory  of  the  terms 
Indian  country,  which  had  previously  been  used.  For  if  it 
was  merely  meant  to  affirm,  that,  after  the  forfeiture  had  at- 
tached in  the  Indian  country,  the  goods  might  be  seized  any 
where  out  of  that  country  ;  no  reason  is  perceived  why  the 
place  of  seizure  should  be  confined  to  a  territory  purchased 
by  the  United  States  of  the  Indians,  and  inhabited  exclusive- 
ly by  them,  rather  than  to  a  territory  not  so  purchased  and 
inhabited.  Besides,  the  proposition  asserted  in  the  preced- 
ing part  of  the  instruction,  being,  that  ardent  spirits  carried 
into  the  Indian  country,  with  the  unlawful  purpose,  and 
found  with  a  part  of  the  trader's  goods,  and  seized  in  the  In- 
dian country,  subjected  all  his  goods  found  with  spirits  to 
forfeiture ;  it  would  seem  something  like  a  contradiction,  to 
lay  it  down  as  a  distinct  proposition,  that  the  seizure  spoken 
of  might  be  made  out  of  the  Indian  territory.  As  explana- 
tory of  the  expressions  before  noticed,  it  was  entirely  appro- 
priate. 


JANUARY  TERM  1829.  369 

[AmericaD  Fur  Compaoy  va.  The  United  Statei.] 

If  we  have  rightly  interpreted  this  part  of  the  instruction, 
we  feel  no  hesitation  in  saying,  that  we  cannot  accede  to 
the  correctness  of  the  instruction  thus  qualified ;  since  it 
would  subject  to  seizure  and  forfeiture,  all  the  goods  of  the 
trader  carried  into  a  country,  not  only  belonging  to  the 
United  States,  but  lying  without  the  boundaries  of  the  In- 
dian country,  as  they  are  described  by  the  1st  section  of  the 
act  of  1802;  to  which  all  the  provisions  contained  in  that 
act,  and  consequently  those  contained  in  the  emendatory 
act  of  1822,  are  by  that  section  expressly  confined.  If  the 
country  referred  to  in  this  instruction  was  purchased  of  the 
Indians  subsequent  to  the  30th  of  March  1802,  so  as  that  the 
boundary  line  thereby  became  varied ;  then  the  above  flec- 
tion declares  that  all  the  provisions  of  that  act,  shall  be  con- 
strued to  apply  to  the  boundary  line  so  to  be  varied,  in  the 
same  manner  as  they  apply  by  force  of  that  act  to  the  boun- 
dary line  therein  recited. 

If  we  miraiideratand  the  meaning  of  this  instruction,  it  is 
■o  piphablu  thfit  it  might  have  been  misunderstood  by  the 
.y  JS^jKf^. pMic^  demands  a  re-trial  of  the  cause. 

'  —  ««♦  of  the  court  below  is  to  be  reversed,  and 
d  to  that  court,  with  instruction  to  award 


on  to  be  heard  on  a  transcript  of  the  re- 
ict  court  of  the  United  States  for  the  dis- 
d  was  argued  by  counsel ;  on  considera- 
:onsidered,  ordered,  and  adjudged  by  this 
gment  of  the  said  district  court  in  this 
ame  is  hereby  reversed  and  annulled,  and 
md  the  same  is  hereby  remanded  to  the 
with  directions  to  award  a  venire  facias 
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opinion,  that  the  defendant,  as  an  Indian  trader,  did  carry 
ardent  spirits  into  the  Indian  country,  which  were  found 
with  a  part  of  his  goods  therein,  with  the  purpose  of  being 
vended  or  distributed  amongst  Indian  tribes ;  all  the  goods  of 
the  said  trader  designed  for  sale  under  his  license,  ttnd  seiz- 
ed in  the  Indian  country,  were  forfeited ;  the  instruction 
proceeds  as  follows ;  "  and  that  the  seizure  thereof,  in  a  ter- 
ritory purchased  by  the  United  States  of  the  Indians,  but 
frequented  and  inhabited  exclusively  by  Indian  tribes,  is  le- 
gal." 

We  have  found  no  little  difficulty  in  understanding  the 
real  meaning  of  the  court,  from  the  language  in  which  this 
latter  proposition  is  expressed ;  whether  it  was  intended  to 
state,  that  after  the  goods  with  the  ardent  spirits  had  been 
carried  into  the  Indian  country  with  the  unlawful  purpose, 
they  might  be  seized  in  a  country  purchased  of  the  Indians 
by  the  United  States,  under  the  pircumstances  referred  to ; 
or  that  being  carried  into  this  latter  district  of  country,  and 
there  seized,  %uch  seizure  would  bo  legal. 

We  rather  incline  to  the  opinion  that  the  latter  interpre- 
tation was  the  one  intended  by  the  court,  and  that  that  part 
of  the  sentence  was  merely  added  as  explanatory  of  the  terms 
Indian  country,  which  had  previously  been  used.  For  if  it 
was  merely  meant  to  affirm,  that,  after  the  forfeiture  had  at- 
tached in  the  Indian  country,  the  goods  might  be  seized  any 
where  out  of  that  country  ;  no  reason  is  perceived  why  the 
place  of  seizure  should  be  confined  to  a  territory  purchased 
by  the  United  States  of  the  Indians,  and  inhabited  exclusive- 
ly by  them,  rather  than  to  a  territory  not  so  purchased  and 
inhabited.  Besides,  the  proposition  asserted  in  the  preced- 
ing part  of  the  instruction,  being,  that  ardent  spirits  carried 
into  the  Indian  country,  with  the  unlawful  purpose,  and 
found  with  a  part  of  the  trader's  goods,  and  seized  in  the  In- 
dian country,  subjected  all  his  goods  found  with  spirits  to 
forfeiture ;  it  would  seem  something  like  a  contradiction,  to 
lay  it  down  as  a  distinct  proposition,  that  the  seizure  spoken 
of  might  be  made  out  of  the  Indian  territory.  As  explana- 
tory of  the  expressions  before  noticed,  it  was  entirely  appro- 
priate. 
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If  we  have  rightly  interpreted  this  part  of  the  instructioD, 
we  feel  no  hesitation  in  saying,  that  we  cannot  accede  to 
the  correctness  of  the  instruction  thus  qualified ;  since  it 
would  subject  to  seizure  and  forfeiture,  all  the  goods  of  the 
trader  carried  into  a  country,  not  only  belonging  to  the 
United  States,  but  lying  without  the  boundaries  of  the  In- 
dian country,  as  they  are  described  by  the  1st  section  of  the 
act  of  1802;  to  which  all  the  provisions  contained  in  that 
act,  and  consequently  those  contained  in  the  emendatory 
act  of  1822,  are  by  that  section  expressly  confined.  If  the 
country  referred  to  in  this  instruction  was  purchased  of  the 
Indians  subsequent  to  the  30th  of  March  1802,  so  as  that  the 
boundary  line  thereby  became  varied;  then  the  above  Ac- 
tion declares  that  all  the  provisions  of  that  act,  shall  be  con- 
strued to  apply  to  the  boundary  line  so  to  be  varied,  in  the 
same  manner  as  they  apply  by  force  of  that  act  to  the  boun- 
dary line  therein  recited. 

If  we  misunderstand  the  meaning  of  this  instruction,  it  is 
so  probable  that  it  might  have  been  misunderstood  by  the 
jury,  that  justice  demands  a  re-trial  of  the  cause. 

The  judgment  of  the  court  below  is  to  be  reversed,  and 
the  cause  remanded  to  that  court,  with  instruction  to  award 
a  venire  de  novo. 


This  cause  came  on  to  be  heard  on  a  transcript  of  the  re- 
cord from  the  district  court  of  the  United  States  for  the  dis- 
trict of  Indiana,  and  was  argued  by  counsel ;  on  considera- 
tion whereof,  it  is  considered,  ordered,  and  adjudged  by  this 
Court,  that  the  judgment  of  the  said  district  court  in  this 
cause  be,  and  the  same  is  hereby  reversed  and  annulledy  and 
that  the  cause  be,  and  the  same  is  hereby  remanded  to  the 
said  district  court,  with  directions  to  award  a  venire  facias 
de  novo. 
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John  DANpRnnjK,  Appellant  w.  Martha  Washington's  Exec- 
utors, Appellees. 

The  testatrix  directed  thit  the  interest  of  certain  fundi  should  be  applied  **  to 
the  proper  education"  of  certain  pemons  her  nephews,  **  so  that  they  may  be 
severally  fitted  and  accomplished  in  some  useful  trade  ;**  and  gave  to  each  of 
them  **  who  should  live  to  finish  his  education  or  reach  the  age  of  twenty-one 
yean  of  age,  one  hundred  pounds  to  set  him  up  in  his  trade."    She  also  gave 
the  whole  of  her  estates  of  every  desciiption,  to  be  equally  divided  among 
certain  persons,  who  should  be  living  when  the  interest  applicable  to  the  edu- 
cation of  her  nephews  should  cense  to  be  required,  they  being  some  of  the 
persons  among  whom  the  same  was  to  be  divided ;  and  she  directed  that  so 
long  as  any  one  of  the  three  nephews  who  should  live,  had  not  finished  his 
education,  or  arrived  at  the  age  of  twenty- one  years,  the  division  of  the  pro- 
perty so  devised  and  given,  should  be  deferred,  and  no  longer. 
A  bill  was  filed,  by  the  appellant,  one  of  the  nephews  of  the  testatrix,  charging  that 
the  executors  had  not  paid  the  several  sums  of  money  bequeathed  to  him,  and 
praying  that  they  may  be  decreed  to  pay  the  same.    No  other  persons  were 
made  parties  to  the  proceeding  but  the  executors;  and  after  a  report  of  the 
roaster,  the  cause  came  on  to  a  hearing,  and  the  circuit  court  dismissed  the  bill 
for  want  of  proper  parties.    The  defendants  at  the  argument  insisted  that  not 
only  the  two  nephews,  whose  education  was  provided  for  by  the  testatrix, 
should  have  been  made  parties,  but  also  all  the  residuary  legatees. 
So  far  as  the  bill  sought  to  obtain  such  a  portion  of  the  fund  as  was  by  a  fair  con- 
•truction  of  the  will  applicable  to  the  education  of  the  nephews  of  the  testatrix, 
they  alone  were  required  to  be  parties,  and  the  court  reversed  the  decree  of  the 
circuit  court  which  dismissed  the  bill,  for  the  purpose  of  enabling  the  com- 
plainant to  make  the  other  two  nephews  of  the  testatrix  parties. 

The  Court  did  not  consider  it  necessary  to  make  the  residuary  legatees  parties, 
in  a  proceeding  the  sole  object  of  which  was  to  ascertain  and  distribute  among 
the  nephews  of  the  testatrix,  the  amount  to  which  they  were  entitled  for  the 
expenses  of  education.  The  residuary  legatees  have  undoubtedly  an  interest 
in  reducing  every  demand  on  the  estate.  Whatever  remains,  sinks  into  the  re- 
tidaum ;  and  that  residuum  is  diminished  as  well  by  the  claims  of  creditors  and 
•pecific  legatees,  as  by  this.  In  all  such  cases  the  executors  represent  the  re- 
siduary legatees,  and  guard  their  interests.  It  is  a  part  of  that  duty  which  re- 
quires them  to  protect  the  interests  of  the  estate.  In  such  suits,  the  residuary 
legatees  are  never  made  parties.  To  require  it  would  be  an  intolerable  burden 
on  thoso  who  have  claims  on  an  estate  in  the  hands  of  executors.     [377] 

The  Court  do  not  think  that  in  ascertaining  the  amount  applicable  to  the  educa- 
tion of  the  appellant,  one  of  the  learned  professions  may  be  taken  as  the  stand- 
ard, with  as  much  propriety  as  the  trade  or  art  of  a  mechanic.  The  distinc- 
tion between  a  profession  and  a  trade  is  well  understood  ;  and  they  are  seldom, 
if  ever,  confounded  with  each  other  in  ordinary  language.  If  the  testatrix  had 
contemplated  what  in  the  common  intercourse  of  society  is  denominated  a 
profession  ;  she  would  scarcely  have  used  a  term,  which  is  generally  received 
as  denoting  a  mechanical  art. 

But  the  bequest  is  not  confined  to  the  expense  of  acquiring  the  trade,  so  as  to 
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be  enabled  to  exercise  it  in  the  common  way.  The  testatrix  intended  such  an 
education  as  would  fit  her  relations  to  hold  a  distinguished  place  in  that  line 
of  life  in  which  she  desired  them  to  move.  The  sum  allowed  for  the  object 
ought  to  be  liberal,  such  as  would  accomplish  it,  if  the  fund  from  which  tt 
was  to  be  drawn  would  permit  it.     [877] 

APPEAL  from  the  circuit  court  of  the  county  of  Alex- 
andria, in  the  district  of  Columbia. 

In  the  circuit  court,  the  appellant  filed  his  bill  against 
George  W.  Curtis  and  Thomas  Peter,  as  executors  of  Mrs 
Martha  Washington,  late  of  Mount  Vernon ;  claiming  the  pay- 
ment of  a  sum  of  money  due  to  him,  under  the  bequests 
in  the  will  of  the  testatrix,  for  the  expenses  of  his  educa- 
tion ;  and  also  for  a  distributive  share  of  the  residuary  estate 
of  the  deceased,  in  the  hands  of  the  executors,  acting  as 
trustees  under  the  will.  The  facts  of  the  case  are  stated  at 
large  in  the  opinion  of  the  court. 

The  circuit  court  dismissed  the  bill  for  want  of  parties ; 
and  the  case  was  argued  in  thiB  Court  for  the  appellant  by 
Mrfiwann  and  Mr  Lear ;  and  by  Mr  Taylor  for  the  appellees. 

For  the  appellant,  it  was  contended;  that  the  circuit 
court  erred  in  dismissing  the  bill,  and  that  this  Court 
should  correct  the  decree,  and  direct  the  payment  of  so 
much  of  the  fund  in  the  hands  of  the  executors  and  trustees, 
as  by  the  terms  of  the  will  was  to  be  appropriated  to  the 
education  of  the  appellant. 

The  counsel  for  the  appellant  admitted,  that  the  general 
rule  in  chancery  is,  that  all  who  are  -  interested  in  the  de- 
cree shall  be  made  parties  to  the  proceedings ;  but  the  rule 
IS  not  without  exceptions ;  and  it  does  not  prevail  where 
parties  cannot  be  found,  and  where  great  inconvenience 
would  result  from  its  application.   Cited  2  Mason^a  Rep.  189. 

Neither  creditors  or  legatees  are  required  to  be  partiesi 
unless  where  one  or  more  residuary  legatees  sue. 

But  if  all  the  parties  interested  under  the  will  should  have 
been  absolutely,  or  constructively  before  the  court,  still  it 
was  error  in  the  circuit  court  to  dismiss  the  bill.  The 
proper  course  was  for  the  defendants  below  to  enter  a  de- 
murrer.    Practical  Register,  261;    16   Fes.  321.  326;   4 
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Munford,  485.  If  the  court  could  have  dismissed  the  bill, 
because  all  the  residuary  legatees  were  not  parties',  yet  in 
this  case  the  complainant  below  sought  to  obtain  a  specific 
legacy,  that  sum  to  which  he  was  entitled  for  his  education; 
and  as  to  this  part  of  the  bill  the  dismissal  was  error.  2  Chan- 
cery Cases,  124;  3  Johns.  Chan.  Rep.  555  ;  Finch.  243. 

A  sound  construction  of  the  will  does  not  confine  the 
education  of  those  who  were  the  objects  of  the  bequest  to 
preparation  for  a  "  trade.''  The  appellant  had  obtained  an 
education  for  the  law,  which  he  afterwards  studied,  and  by 
no  interpretation  could  it  be  claimed  to  restrict  the  expenses 
of  his  instruction  to  the  acquisition  of  such  knowledge  as 
was  necessary  for  a  mechanic  art.  The  words  of  the  will 
are  to  receive  a  liberal  construction,  and  to  be  so  applied  as 
will  fully  execute  the  generous  purposes  of  the  testatrix. 
"Trade"  is  "business,"  and  not  a  "  manual,"  or  "me- 
chanic*' employment.  To  the  profitable  use  of  every  business 
knowledge  is  necessary ;  and  in  the  United  States  men  are 
called  to  the  highest  stations  from  every  occupation.  To 
limit  the  education  of  the  appellant  only  to  a  preparation 
for  a  mechanical  employment,  was  contrary  to  those  prin- 
ciples which  should  have  been  applied,  taking  into  consi- 
deration the  situation  and  relations  of  the  testatrix,  and  of 
the  appellant. 

Upon  general  principles,  the  appellant  is  entitled  to  the 
proportion  of  the  fund  claimed  by  him.  Although  it  was 
not  expended  in  his  education,  it  is  nevertheless  his.  Cited, 
6  Ves.  461.     I  Swanston,  35. 

This  Court  has  all  the  facts  before  them,  upon  which  a 
decree  may  be  made,  and  it  may  determine  what  sum  out  of 
the  fund  appropriated  for  the  education  of  the  nephew  of 
the  testatrix.  As  it  would  not  have  been  necessary  to  bring 
all  the  parties  before  the  court,  if  a  claim  had  been  preferred 
while  the  education  of  the^ppellant  was  going  on,  it  is  not 
essential  that  this  should  now  be  done.  What  is  a  rea- 
sonable and  proper  sum  to  be  paid  to  the  appellant,  depends 
on  no  other  circumstances  but  those  with  which  he  is  ex- 
clusively connected. 
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Mr  Taylor,  for  the  appellees,  stated  that  the  executors  of 
the  testatrix  had  instructed  him  to  offer  to  restore  the  bill  to 
the  circuit  court,  if  the  appellant  would  therar  make  all  the 
legatees,  the  residuary  legatees  included,  parties.  The  ex- 
ecutors are  trustees  bound  to  protect  the  fund  for  all  who 
are  interested  in  it.  If  this  Court  shall  decide  that  they  can 
make  a  final  decree,  and  shall  do  so,  it  will  be  entirely  satis- 
factory to  the  appellees.  The  residuary  legatees  are  inte- 
rested in  the  whole  of  the  funds  in  the  hands  of  the  execu- 
tors. If  the  expenses  of  the  education  of  the  appellant,  and 
of  Bartholomew  and  Samuel  Henley  are  limited  according 
to  the  construction  of  the  will  assumed  by  the.  executors, 
that  fund,  for  all,  is  increased. 

The  rule  is  settled,  that  when  an  interest  can  be  shown  to 
bain  a  party  not  before  the  court,  he  must  be  brought  in; 
unless  special  circumstances  authorise  an  exception  to  this 
rule.     1  Ve9.  Jun.  311.     8  Wheaton,  451.     2  Mk.  510. 

Were  not  the  Henleys  interested  in  this  proceeding? 
This  is  not  a  specific  legacy.  The  fund  is  to  be  raised  out 
of  the  residuary  est|^le,  and  thus  all  interested  in  the  resi- 
daum  ought  to  be  parties.  No  legacy  is  specific,  unless  it 
is  clearly  so,  and  the  amount  of  it  not  dependant  on  an  ac- 
count.   4  Vta.  573.    2  Mad.  8,  9. 

By  a  fair  construction  of  the  will,  the  residuary  legatees 
were  interested  in  the  sum  to  be  appropriated  to  the  educa- 
tion of  the  appellant,  and  B.  and  S.  Henley;  who  were  to  be 
educated  for  a  trade,  not  9l  profession;  as,  if  those  expenses 
were  less  than  the  dividends  on  the  stock,  the  residuary  fund 
would  be  increased.  It  was  therefore  proper,  that  all  those 
thus  interested  should  be  before  the  circuit  court- 
Want  of  parties  may  be  objected  to  at  the  hearing.  This 
point  came  before  the  court  of  appeals  of  Virginia,  and  was 
so  decided  in  the  case  of  Clark  vs.  Long,  4  RandalVs  Rep,. 
451. 

The  court  may  dismiss  the  proceedings  for  want  of  par- 
ties, or  order  parties  to  be  made,  I  P.  WiUiams^  428. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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This  suit  was  brought  by  the  plaintiff,  against  the  defen- 
dants, the  acting  executors  of  Mrs  Martha  Washington,  late 
of  Mount  Vehion,  to  obtain  payment  of  legacies  bequeathed 
to  him  in  her  last  will. 

The  testatrix,  after  several  devises  and  bequests,  devised 
as  follows :  '^  Item,  it  is  my  will  and  desire,  that  all  the  rest 
and  residue  of  my  estate,  of  whatever  kind  and  description, 
not  herein  specifically  devised  or  bequeathed,  shall  be  sold 
by  the  executors  of  this  my  last  will,  for  ready  money,  as 
soon  after  my  decease  as  the  same  can  be  done,  and  that  the 
proceeds  thereof,  together  with  all  the  money  in  the  house, 
and  the  debts  due  to  me,  (the  debts  due  from  me  and  the 
legacies  bequeathed  being  first  satisfied)  shall  be  invested 
by  my  executors  in  eight  per  cent,  stock  of  the  fund3  of  the 
United  States,  and  shall  stand  on  the  books  in  the  name .  of 
my  executors,  in  their  character  of  executors  of  my  will ;  and 
it  is  my  desire  that  the  interest  thereof  shall  be  applied  to 
the  proper  education  of  Bartholomew  Henley,  and  Samuel 
Henley,  the  two  youngest  sons  of  my  sister  Henley,  and  also 
to  the  education  of  John  Dandridge,^on  of  my  deceased 
nephew  John  Dandridge,  so  that  they  may  be  severally  fitted 
and  accomplished  in  some  useful  trade;  and  to  each  of  them 
who  shall  have  lived  to  finish  his  education,  or  to  reach  the 
age  of  twenty-one  years,  I  give  and  bequeath  one  hundred 
pounds  to  set  him  up  in  his  trade. 

"  Item,  my  debts  and  legacies  beting  paid,  and  the  educa- 
tion of  Bartholomew  Henley,  Samuel  Henley,  and  John 
Dandridge  aforesaid  being  completed,  or  they  being  all 
dfead  before  the  completion  thereof,  it  is  my  will  and  desire, 
that  all  my  estates  and  interests,  in  whatever  form  existing, 
whether  in  money,  funded  stock,  or  any  other  species  of  pro- 
perty, shall  be  equally  divided  among  all  the  persons  herein- 
after mentioned,  who  shall  be  living  at  the  time  that  the  in- 
terest of  the  funded  stock  shall  cease  to  be  applicable,  in 
pursuance  of  my  will  herein  before  expressed,  to  the  educa- 
tion of  my  nephews,  Bartholomew  Henley,  Samuel  Henley, 
and  John  Dandridge ;  namely,  among  Anna  Maria  Washing- 
ton, daughter  of  my  niece,  and  John  Dandridge,  son  of  my 
nephew,  and  all  my  great  grandchildren  living  at  the  time 
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that  the  interest  of  the  said  funded  stock  shall  cease  to  be 
applicable  to  the  education  of  the  said  B.  Henley,  S.  Hen- 
ley, and  John  Dandridgc  ;  and  the  same  shall  cease  to  be  so 
applied  when  all  of  them  shall  die  before  they  arrive  to  the 
age  of  twenty-one  years,  or  those  living  shall  have  finished 
their  education,  or  arrived  at  the  age  of  twenty-one  years ; 
and  so  long  as  any  one  of  the  three  lives,  who  has  not  finished 
his  education  or  arrived  to  the  age  of  twenty-one  years,  the 
division  of  the  said  residuum  is  to  be  deferred,  and  no  longer." 

The  bill  charges  that  the  executors  have  not  paid  the  se- 
veral sums  of  money  bequeathed  to  him  by  their  testatrix  ; 
and  prays  that  they  may  be  decreed  to  pay  the  same  with 
interest. 

The  process  was  executed  on  one  of  the  executors  only. 
He  failed  to  answer,  and  the  bill  as  to  him  was  taken  for 
confessed,  and  the  court  ordered  the  master  commissioner 
to  ascertain  the  period  when  the  complainant  attained  his 
age  of  twenty-one  years,  and  what  would  have  been  a  com- 
petent sum  for  his  education,  according  to  the  true  intent 
and  meaning  of  the  last  will  of  Martha  Washington,  and 
make  report  to  the  court.  At  a  subsequent  term  the  defen- 
dants were  ordered  to  settle  their  accounts  before  the  com- 
missioner. The  defendant,  Thomas  Peter,  E^fterwards  ap- 
peared, and  filed  his  answer,  in  which  he  admits  the  last  will 
of  Martha  Washington  deceased,  and  that  his  co-defendant 
and  himself  alone  have  qualified  as  executors  thereof.  He 
says  that  they  have  paid  the  legacy  of  one  hundred  pounds, 
and  advanced  a  considerable  sum  of  money  to  the  guardian 
of  B.  Henley,  S.  Henley,  and  the  complainant,  to  fit  them 
for  some  useful  trade.  He  also  alleges  that  the  executors 
have  been  prevented  from  dividing  the  residuum,  by  the  un- 
reasonableness of  the  demand  made  by  the  complainant. 

The  master's  report  shows  that  the  complainant  attained 
his  age  of  twenty-one  years  on  the  21st  day  of  November' 
1817;  that  the  defendants  were  on  that  day  indebted  to  the 
estate  for  principal,  the  sum  of  $7282.30,  and  for  interest 
accruing  thereon  and  remaining  in  their  hands,  the  sum  of 
$7345.1 1.  That  they  had  paid  the  legacy  of  100  pounds,  and 
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bad  advanced  to  the  guardian  of  the  complainant  for  his 
education  the  sum  of  $166.67. 

The  cause  came  on  to  be  heard  in  April  1827,  when  the 
bill  was  dismissed  for  want  of  proper  parties. 

At  the  argument,  the  counsel  for  the  defendants  have  in- 
sisted that  not  only  Bartholomew  and  Samuel  Henley,  but 
all  the  residuary  legatees  should  have  been  made  parties. 

This  Court  is  clearly  of  opinion  that  the  two  Henleys 
who  participated  with  the  complainant  in  the  fund  ap- 
plicable to  their  education,  ought  to  have  been  parties  to  a 
suit  which  asks  the  distribution  of  that  fund.  This  would 
be  admitted  if  the  whole  was  distributable  among  them. 
But  the  Court  tliinks  it  also  proper,  though  a  different  con- 
struction should  be  put  on  the  will.  The  fund  is  not  so  large 
that  the  claims  of  each,  while  all  were  under  age,  might  be 
satisfied  without  taking  into  view  the  claims  of  the  other 
two.  In  determining  how  much  ought  to  have  been  applied 
to  the  education  of  the  complainant,  the  Court  would  find 
it  necessary  to  take  into  consideration  the  amount  of  the 
Aind  and  the  relative  situation  of  all  the  persons  entitled  to 
it.  They  ought  to  have  been  parties  toa  atiit  in  which  their 
interests  were  involved. 

The  question  whether  the  whole  interest  accruing  on  the 
residuum  ought  to  be  divided  among  the  legatees  to  whose 
education  it  was  applicable,  or  only  so  much  thereof  as  was 
necessary  for  the  purpose  for  which  it  was  given,  has  been 
earnestly  discussed  at  the  bar.  In  considering  this  question, 
as  in  all  others  depending  on  wills,  the  intention  of  the  tes- 
tatrix is  to  be  collected  from  the  will,  and  from  the  circum- 
stances under  which  it  was  made.  In  this  case  the  testatrix 
does  not  appear  to  have  intended  a  pecuniary  donation  to 
the  parties  in  the  particular  bequest  under  consideration. 
Her  intention  in  that  respect  was  effected  by  the  giAs  of 
100  pounds  to  each,  to  set  him  up  in  his  trade.  This  bequest 
seems  to  have  been  made  not  with  a  view  of  adding  to  their 
private  fortunes,  but  with  a  view  to  their  education  and  pre- 
paration for  that  particular  business  which  they  were  after- 
wards to  pursue.     They  are  not  therefore  entitled  to  the 
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whole  fund,  whatever  may  be  its  amount,  bat  to  so  much  of 
it  as  is  required  for  the  object  it  is  to  accomplish. 

In  ascertaining  the  amount  which  is  so  applicable,  the 
plaintiffs  contend  that  one  of  the  learned  profession!  may 
be  taken  as  the  standard,  with  as  much  propriety  as  the  trade 
or  art  of  a  mechanic.  The  Court  does  not  think  so.  The 
distinction  between  a  profession  and  a  trade  is  well  under- 
stood; and  they  are  seldom,  if  ever,  confounded  with  each 
other  in  ordinary  language.  If  the  testatrix  had  contem- 
plated what  in  the  common  intercourse  of  society  is  dsnomi- 
nated  a  profession,  she  wnuld  scarcely  have  used  a  term 
which  is  generally  received  as  denoting  one  of  the  mecha- 
nical arts. 

But  we  do  not  think  the  bequest  is  confined  to  the  ex- 
pense of  acquiring  the  trade,  so  as  to  be  enabled  to  exercise 
it  in  the  common  way.  Such  does  not  appear  to  have  been 
the  intent  of  the  testatrix.  Ker  bounty  is  extended  to  the 
proper  education  of  three  relatives,  so  that  they  may  be  se- 
verally fitted>and  accomplished  in  some  useful  trade.  Their 
education  is  a  primary  object,  as  well  as  their  acquisition  of 
of  the  trade  ;  and  when  we  consider  the  situation  and  char- 
acter of  the  parties,  and  the  language  of  the  wil  I,  we  cannot 
doubt  that  the  testatrix  intended  such  an  education  as  would 
lit  her  relatives  to  hold  a  distinguished  place  in  that  line  of 
life  in  which  she  designed  them  to  move.  The  sum  allowed 
for  the  object  ought  to  be  liberal,  such  as  would  accomplish 
it,  if  the  fund  from  which  it  was  to  be  drawn  would  admit 
of  it. 

In  a  suit  for  the  distribution  of  this  fund,  we  do  not  think 
the  residuary  legatees  necessary  parties.  They  have  un- 
doubtedly an  interest  in  reducing  the  sum  to  be  allowed  out 
of  it  to  the  complainant,  but  they  have  the  same  interest  in 
reducing  every  demand  on  the  estate.  Whatever  remains 
■inks  into  the  residuum,  and  that  residuum  is  diminished  as 
well  by  the  claims  of  creditors  and  specific  legatees  as  by 
this.  In  all  such  cases  the  executors  represent  the  residuary 
legatees,  and  guard  their  interests.  It  is  a  part  of  that  duty 
which  requires  them  to  protect  the  interests  of  the  estate. 
Vol.  II.— 2  X 
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%  In  such  suits  the  residuary  legatees  are  never  made  parties. 

To  require  it  would  be  an  intolerable  burthen  on  those  who 
have  claims  on  an  estate  in  the  hands  of  executors. 

We  do  not  think  that  the  bill  ought  to  have  been  dis- 
i  missed  for  want  of  proper  parties,  unless  the  complainant 

refused  to  make  such  as  were  really  necessary;  and  then  it 
might  have  been  dismissed  without  prejudice. 

The  circuit  court  can  make  no  decree  for  the  distribution 
of  the  residuum,  unless  all  those  entitled  to  distribution  are 
broQjgbt  before  the  court ;  but  it  may  grant  all  other  relief 
to  which  the  complainant  may  be  entitled,  on  making  Bar- 
tholomew and  Samuel  Henley  parties. 

This  Court  is  of  opinion,  that  the  decree  of  the  circuit 
court,  dismissing  the  complainant's  bill,  ought  to  be  re- 
versed, and  the  cause  remanded  to  the  said  circuit  court, 
with  leave  to  the  plaintiff  to  make  new  parties ;  ailer  which 
the  cause  ought  to  be  referred  to  the  master,  with  instruc- 
tions to  compute  the  several  sums  which  ought  to  be  allowed 
out  of  the  fund  applicable  to  the  education  of  Bartholomew 
Henley,  Samuel  Henley  and  John  Dandridge,  in  conformity 
with  the  will  of  Mrs  Martha  Washington  deceased  ;  on 
which  sums  interest  ought  to  be  allowed ;  and  also  to  com- 
pute the  sum  to  which  the  plaintiff  may  be  entitled,  as  one 
of  the  residuary  legatees  of  the  said  Martha  Washington 
deceased ;  provided  the  other  residuary  legatees  be  brought 
before  the  Court  as  parties;  on  failure  to  do  which,  the 
plaintiff's  bill  is  to  be  dismissed,  so  far  as  it  claims  a  part 
oflhe  residuary  estate,  without  prejudice. 


.  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  the  county  of  Alex- 
andria, and  was  argued  by  counsel ;  on  consideration 
whereof,  this  Court  is  of  opinion,  that  the  circuit  court  erred 
in  dismissing  the  plaintiff's  bill  for  want  of  proper  parties, 
and  that  the  said  decree  ought  to  be  reversed.  Whereupon 
it  is  ordered  and  decreed  by  this  Court,  that  the  decree  of  the 
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said  circuit  court  in  this  cause  be,  and  the  same  ia  hereb]''^ 
reversed  ;  and  this  Court  dolh  further  order  that  the  said 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  cir- 
cuit court,  with  directions  to  give  leave  to  the  plaintiff  to 
make  new  parties,  that  the  proper  accounts  may  be  taken 
in  order  (o  a  6nal  decree ;  in  which  decree,  the  plaioliff 
ought  to  be  allowed  interest  on  the  sum  due  to  him  Tor  hit 
education  out  of  the  inoaeyapplicable  to  that  object. 
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John  F.  Satterlee,  Plainttfp  in  erbor  vs.  Elizabeth  Mat- 

THEW80N,  Dependant  in  error. 

S.  md  M.  held  land  in  Luzerne  county,  Penniiylvania,  in  common,  under  a  Con- 
necticut title.  A  diTiiion  of  Ihe  land  was  made  between  them,  and  S.  became 
the  tenant  of  M.  of  his  part  of  the  land  thus  set  off  in  severalty,  under  a  lease, 
to  lie  terminated  on  a  notice  of  one  year.  S.  afterwards  obtained  a  Pennsyl- 
▼aali  title  to  the  land  leased  to  him  by  M.  and  on  a  trial  in  an  ejectment  for 
the  laud,  brought  by  M  against  S.,  the  court  of  common  pleas  of  Bradford 
county,  Pennsyh'ania,  held  tha^  S.  having  held  the  land  as  tenant  of  M.,  could 
not  set  up  a  title  against  his  landlord.  Upon  a  writ  of  error  to  the  supreme 
court  of  Pennsylvania  in  1826,  it  was  held  that  **  the  relation  between  landlord 
and  tenant  could  not  exist  between  persons  holding  under  a  Connecticut  title.** 
The  legislature  of  Pennsylvania,  on  the  8th  of  April  1826,  passed  an  act  declar- 
ing that  **  the  rcUtion  of  landlord  and  tenant  should  exist  and  be  held  as  fully 
and  cfTcctually  between  Connecticut  settlers  and  Pennsylvania  claimants,  as 
between  citizens  of  the  commonwealth."  The  case  came  again  before  the 
supreme  court  of  Pennsylvania,  and  the  judgment  of  the  court  of  common 
pleas  of  Bradford  county  in  favour  of  M.  the  landlord,  was  affiimed  ;  that  court 
having  decided  that  the  act  of  assembly  of  the  8th  of  April  1826  was  a  consti- 
tutional act,  and  did  not  impair  the  validity  of  any  contract.  S.  brought  a  writ 
of  error  to  this  Court,  claiming  that  the  act  of  the  assembly  of  Pennsylvania,  of 
the  8th  of  April  1826,  was  unconstitutional.  Held,  that  the  act  was  constitu- 
tional. 

Objections  to  the  jurisdiction  of  this  Court  have  been  frequently  made,  on  the 
ground  that  there  was  nothing  apparent  on  the  record  to  raise  the  question 
whether  the  court  from  which  the  case  had  been  brought,  had  decided  upon  the 
constitutionality  of  a  law,  so  that  the  case  was  within  the  provisions  of  the  25th 
section  of  the  judiciary  act  of  1789.  This  has  given  occasion  for  a  critical  ex- 
amination of  the  section,  which  has  resulted  in  the  adoption  of  certain  prin- 
ciples of  construction  applicable  to  it.  One  of  those  principles  is,  that  if  the 
repugnancy  of  a  statute  of  a  state,  to  the  constitution  of  the  United  States,  was 
drawn  into  question,  or  if  that  question  was  applicable  to  the  case,  this  Court 
has  jurisdiction  of  the  cause ;  although  the  record  should  not  in  terms  state  a 
mbconstruction  of  the  constitution  of  the  United  States ;  or  that  the  repug- 
nancy of  the  statute  of  the  state,  to  any  part  of  that  constitution,  was  drawn 
into  question.     [409] 

There  is  nothing  in  the  constitution  of  the  United  States  which  forbids  the  legis- 
lature of  a  state  to  exercisejudicial  functions.     [413] 

There  is  no  part  of  the  constKution  of  the  United  States  which  applies  to  a  state 
law  which  divested  rights  vested  by  law  in  an  individual,  provided  its  effect 
be  not  to  impair  the  obligation  of  a  contract.     [418] 

In  the  case  of  Fletcher  vs.  Peck,  6  Cranck,  87,  it  was  stated  by  the  Chief  Justice, 
that  it  might  well  be  doubted  whether  the  nature  of  society  and  of  govern- 
ment do  not  prescribe  some  limits  to  the  legislative  power,  and  he  asks,  **  if 
any  be  prescribed,  where  are  they  to  he  found,  if  the  property  of  an  individual 
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wbera  JDlimaled  in  thai  opiaJoD,  Ibal  a  alale  lUtula „..„.. 

ii{;hl,  is  repuguaiil  to  Ihu  coD^lilulion  of  the  United  Slates.    [413] 

THIS  caBe  came  before  tlio  court  on  a  writ  of  error  to 
the  su]>rcme  court  of  the  slate  of  Pennsylvania. 

In  1784  or  1785,  Elisha  Satterlee,  the  father  of  the  plain- 
tiflfin  error,  and  Elisha  Matthewson,  the  husband  of  the  de- 
fendant in  error,  the  defendant  in  error  being  the  aister  of 
Elisha  Satterlee,  went  to  a  large  body  of  land  in  Luserne 
county,  Pennsylvania,  pari  of  which  was  the  land  in  contro- 
versy, and  both  took  possession  of  the  anme,  under,  as  »  be- 
lieved, a  supposed  title  from  the  Susquehanna  Company. 
They  worked  on  the  lands  in  partnership,  the  same  lying  on 
both  sides  of  the  Susquehanna  river,  until  1790,  when  it  was 
agreed  that  Matthewson,  who  had  a  house  on  the  west  side 
of  the  river,  should  occupy  the  land  before  held  in  common, 
on  that  side,  and  become  the  tenant  of  Satterlee  for  his  por- 
tion of  the  land  on  the  said  west  side  of  the  river ;  and  Elisha 
Satterlee  moved  on  the  lands  on  the  east  side,  on  precisely 
the  same  terms :  that  is,  that  he  should  become  the  tenant  of 
Matthewson  for  his  portion  of  the  land  on  the  said  east  side 
of  the  river.  By  this  arrangement  each  became  possessed,  in 
severalty,  of  the  particular  portion  of  the  lands  thus  allotted 
to  him,  and  the  tenant  to  the  other  of  portions  of  the  land 
before  held  in  common ;  and  it  was  expressly  agreed  that 
either  of  the  parties  might  put  an  end  to  the  tenancy  at  the 
end  of  any  one  year;  and  in  that  case,  each  was  to  be  pot 
into  possession  of  his  own  lands. 

In  IS05  Elisha  Matthewson  died,  having  bequeathed  by 
his  will  to  his  widow  during  life,  and  to  his  children  after 
her  death,  the  interest  he  had  in  the  said  land.  Elisha  Sat- 
terlee repeatedly,  af\er  Matthewson's  death,  acknowledged 
the  original  bargain,  and  that  he  was  a  tenant  of  Matthew- 
son's  part ;  but  he  wished  to  buy  it ;  he  wished  to  give  other 
lands  for  it,  &c.  &c.;  but  his  sister  could  only  sell  for  life, 
and  her  children  were  minors.  In  1810,  she  built  a  hotise 
on  part  of  {he  tract,  and  put  a  tenant  in  it ;  but  her  brother 
would  not  give  her  possession  of  the  part  he  had  in  cultiva- 
tion.    In   1811  she  made  application  to  the  land  office  of 
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Pennsylvania,  and  on  the  7th  of  January  1812  took  out  a  war- 
raqt  in  her  name  in  trust  for  her  children,  and  had  the  land 
surveyed,  and  obtained  a  patent  for  it  from  the  commonwealth 
of  Pennsylvania.  She  stated  in  her  application,  an  improve- 
ment made  by  her  husband  in  1785;  and  paid  interest  to  the 
state  on  the  purchase  moneys  from  the  date  of  the  improve- 
ment. After  his  sister's  warrant,  survey,  and  return,  Elisha 
Satterlee  purchased  a  Pennsylvania  title  commencing  in 
1769,  and  consummated  by  a  patent  from  the  commonwealth 
in  1781,  which  he  alleged  covered  the  land  in  question;  but 
he  directed  the  deed  to  be  made  to  his  son,  J.  F.  Satterlee, 
the  plaintiff  in  error;  and  1813  an  ejectment  was  instituted 
in  the  name  of  the  son  against  the  father,  in  pursuance  of  a 
plan  of  the  father's  to  release  him  from  the  situation  of  tenant 
to  his  sister.  By  a  law  of  Pennsylvania  then  in  existence,  but 
since  repealed,  a  rule  of  reference  might  be  entered  the 
same  day  the  writ  was  taken  out,  and  by  diligence  a  plaintiff 
might  obtain  a  report  of  arbitrators,  which  had  the  effect  of 
a  judgment,  before  the  return  day  of  the  writ. 

This  proceeding  was,  by.  means  of  the  father's  waiving  all 
objections  as  to  time  and  notice,  so  carried  on,  as  that  the 
son  not  only  had  judgment,  but  a  writ  of  possession  before 
the  return  of  the  writ. 

J.  F.  Satterlee  then  gave  to  his  father  a  lease  for  life  of 
the  land  for  the  consideration  of  one  dollar.  Elizabeth  Mat- 
tbewson  instituted  an  ejectment.  J.  F.  Satterlee,  in  1817, 
procured  himself  to  be  entered  co-defendant  in  the  suit,  and 
his  father  being  dead,  is  now  sole  defendant. 

On  the  trial  of  the  cause  the  defendant  made  title  under 
an  application  of  John  Stoner  of  3d  of  April  1769.  Stoner 
conveyed  to  Mr  Slough,  who  in  1780  conveyed  to  Joseph 
Wharton.  A  patent  issued  to  Wharton  in  1781  and  he  in 
April  1812  conveyed  to  the  defendant.  The  judge  of  the 
court  of  common  pleas  of  Bradford  county  instructed  the  jury, 
that  if  they  found  the  ejectment  brought  by  the  son  of  J.  F. 
Satterlee,  in  whose  name  the  conveyance  was  taken,  was 
actually  instituted  by  the  father,  though  in  his  son's  name 
as  agent  for  himself,  and  that  the  suit  was  all  a  trick,  and  so 
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eonducted  on  purpose  to  prevent  his  lister  from  interfering 
or  being  heard,  that  he  was  still  her  tenant,  aa  much  as  if 
no  such  proceeding  had  taken  place.  But  if  the  son  was 
the  real  purchaser,  and  the  suit  was  instituted  and  conduct- 
ed bona  fide,  and  the  lease  to  the  father  during  life  for  a 
dollar  a  year  was  bona  tide,  that  tiien  E.  Satterlee  having 
been  evicted  by  due  course  of  law,  might  take  a  lease  from 
him  who  recovered ;  and  in  that  case,  the  relation  of  landlord 
and  tenant  between  him  and  his  sister  was  at  an  end,  and 
the  cause  must  be  decided  upon  the  respective  titles  of  the 
parties.  But  if  they  found  him  still  a  tenant,  he  could  not 
set  up  against  his  landlord  an  advene  title,  purchased  during 
his  life.  But  he  must  restore  his  possession  lo  his  landlord, 
and  might  then  institute  a  suit  on  the  title  he  had  purchas- 
ed; and  if  it  was  the  best,  recover  from  his  former  landlord. 
The  verdict  and  judgment  were  for  Mrs  Matthewson. 

The  case  was  removed  by  writ  of  error  to  the  supreme 
court  of  Pennsylvania.  On  the  argument  of  this  cause  be- 
fore the  supreme  court,  it  was  decided, — "That  the  rela- 
tion between  landlord  and  tenant  could  not  exist  between 
persons  holding  under  a  Connecticut  title."  And  that  court, 
in  I8i5,  reversed  the  judgment  of  the  common  pleas  and 
awarded  a  venire  facias  de  novo. 

Immediately  after  this  decision,  on  the  8th  of  April  1826, 
the  legislature  of  Pennsylvania  passed  an  act,  by  which  it 
was  cnacied,  "  That  the  relation  of  landlord  and  tenant 
should  exist,  and  be  held  aa  fully  and  effectually  ffettoeeu 
Connecticut  settlers  and  Fennsylvania  claxmants,  aa  between 
other  citizens  of  the  commonwealth." 

The  ejectment  depending  in  the  court  of  common  pleas, 
of  Bradford  county,  between  the  plaintiff  in  error  and  the 
defendant,  again  came  on  for  trial  after  the  law  of  April  6, 
1826,  on  the  10th  of  May  1826;  and  the  judge  gave  in  charge 
to  the  jury  as  follows,  after  stating  the  above  recited  act  of 
assembly,  to  wit :  "  It  is  a  general  principle  of  law,  founded 
on  wise  policy,  that  the  tenant  shall  not  controvert  the  title 
of  his  landlord,  and  prevent  the  recovery  of  his  possession, 
by  showing  thai  the  title  of  the  landlord  is  defective.  Among 
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the  exceptions  to  this  general  rale,  the  supreme  court  of 
Pennsylvania  have  decided,  that  when  the  landlord  claimed 
(as  the  plaintiff  claimed  on  the  former  trial  of  this  cause) 
under  a  Connecticut  title,  the  case  should  form  one  of  the 
excepted  cases.  The  legislature  have  thought  proper  to 
enact  the  above  recited  law,  and  by  it  we  are  bound.  And 
if  the  plaintiff  in  all  other  respects  should  be  found  entitled 
to  a  recovery,  the  mere  claiming  through  a  Connecticut  title 
would  not  now  deprive  her  of  her  right  to  a  recovery." 

A  verdict  and  judgment  were  obtained  in  favour  of  the  de- 
fendant in  error,  Elizabeth  Matthewson. 

To  the  charge  of  the  judge,  which  is  inserted  at  large  and 
sent  up  with  the  record,  the  defendant  excepted,  and  the 
judge  signed  and  sealed  a  bill  of  exceptions. 

A  writ  of  error  was  taken  by  the  defendant  to  the  su- 
preme court  of  Pennsylvania,  and  the  following  were  among 
the  errors  assigned,  to  wit : 

The  court  erred  in  charging, 

1.  That  by  the  laws  of  Pennsylvania,  the  plaintiff's  testa- 
tor could  lease  the  land,  and  that  the  rights  of  landlord  do 
extend  to  him ;  he  having  claimed  under  a  Connecticut 
title. 

2.  That  the  act  of  the  8th  of  April  1826  gives  a  right  of 
recovery,  and  does  away  the  force  of  the  law,  as  declared  by 
the  supreme  court  in  this  case. 

On  the  first  of  July  1827,  the  supreme  court,  after  argu- 
ment, afnrmed  the  judgment  of  the  court  of  common  pleas. 
And  on  tlie  6th  of  July  1827,  a  petition  and  prayer  for  rever- 
sal was  filed  by  John  F.  Satterlee,  the  plaintiff  in  error, 
who  survived  Elisha  Satterlee ;  on  the  ground  that  the  said 
court  had  decided  the  said  act  of  assembly  to  be  constitu- 
tional and  valid,  though  he  had  insisted  that  he  ought  not 
to  be  affected  and  barred  of  recovery  by  the  said  act,  for  that 
the  said  act  was  not  valid,  and  was  repugnant  to  the  con- 
stitution of  the  United  States. 

The  cause  was  argued  by  Mr  Eli  K.  Price,  and  Mr  Ser- 
geant for  the  plaintiff;  and  by  Mr  Sutherland,  and  Mr  Peters 
for  the  defendant. 


JANUARY  TERM  IS29.  385 

[Sallerl«c  et.  Malllieinion.] 

Mr  Price,  for  the  plaint)  IT,' contended  : 

There  was  enough  apparent  on  the  record  to  sustain  the 
appellate  jurisdiction  of  this  Court. 

If  in  fact  the  act  drawn  in  question  is  unconstitutionBl, 
there  is  sufficient  on  the  record  to  give  jurisdiction,  because 
it  appears  that  the  judge  who  tried  the  cause  instructed  the 
jury  that  the'  act  was  binding  on  them  as  the  law ;  in  ac- 
cordance with  the  judge's  instruction  was  the  verdict  of  the 
jury,  on  which  judgment  was  rendered,  and  that  judgment 
was  affirmed  in  the  supreme  court  of  Pennsylvania,  to  which 
this  writ  of  error  was  taken. 

This  is  therefore  a  case  to  which  the  clause  of  the  conati- 
tution  of  the  United  States  is  applicable,  and  which  was 
disregarded;  which  is  all  that  need  appear  to  sustain  the 
appellate  jurisdiction  of  this  Court.  Martin  vs.  Hunter,  1 
fyheaton,  304;  Inglee  va.  Coolidge,  2  fVheaton,  363;  La 
nusse  t>«.  Barker,  3  ffkeatrnt,  147;  Miller  va.  Nicholls,  4 
n'heaton,  311;  Williams  vs.  Norris,  li  fVheaion,  134; 
Hickie  va.  Starkie,  1  Peters,  04. 

Is  the  act  unconstitutional  so  far  as  it  affects  rights  exist- 
ing at  the  lime  of  its  enactment  1 

Of  the  prospective  operation  of  t)ie  act  wc  have  iwthing 
to  say,  our  complaint  being  of  the  divestiture  of  vested 
rights.  These  were  the  rights  of  Sattcrlee  to  the  possession 
of  his  estate,  derived  from  the  commonwealth,  and  to  take 
the  rents  and  profits,  without  liability  to  pay  the  latter  or 
surrender  the  former  to  any  landlord  who  as  such  held  a 
Connecticut  title.  This  was  the  settled  law  of  the  land  by 
the  decision  in  this  very  case,  when  first  before  tlie  supreme 
court  of  Pennsylvania.  13  Serg.  Sf  R.  133.  This  deci- 
sion was  evidence  of  what  the  law  of  Pennsylvania  had 
always  been.  At  no  time,  therefore,  did  the  relation  of 
landlord  and  tenant  exist  between  these  parties.  The 
claimant  under  the  Connecticut  title  had  no  rights,  and  there- 
fore was  not  entitled  to  the  aid  of  the  liberal  principle,  that 
a  tenant  shall  not  dispute  the  possession  with  hia  landlord, 
though  he  may  hold  the  better  title.  The  decree  of  Tren- 
ton in  1782  had  settled  the  right  to  the  disputed  soil  in  the 
northern  border  of  Pennsylvania,  in  favour  of  thai  state. 
Vol..  II.— 2  Y 
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The  policy  thereafter  pursued  by  that  state  was  utterly  to 
exterminate  the  Connecticut  claims  within  her  borders,  at 
the  same  time  that  she  made  great  sacrifices  to  furnish  the 
Connecticut  settlers  with  Pennsylvania  titles,  by  expending 
her  treasures  to  purchase  releases  from  the  holders  of  them. 
Among  the  penal  acts  to  destroy  the  Connecticut  claims 
were  the  acts  of  1795  and  1802  :  making  it  highly  penal 
and  criminal  to  intrude  under  or  convey  a  Connecticut  title. 
3  Smith,  209.  525.  A  more  extended  history  of  this  un- 
happy and  often  bloody  controversy  may  be  found  in  2  Doll. 
304 ;  G  Binn.  467 ;  6  Binn.  57 ;  4  Serg.  fy  R.  281,  and  i 
Binn.  110. 

In  the  last  case  it  was  decided,  that  a  vendor  of  a  Con- 
necticut title  could  not  recover  from  the  vendee  the  pur- 
chase money,  because  the  contract  being  in  violation  of  the 
law,  the  plaintiff  had  no  rights  in  a  court  of  justice.  On 
the  same  salutary  principle  was  this  case*  first  decided. 
But  with  the  justice  and  sound  legal  principle  of  this  deci- 
sion, which  are  most  apparent,  we  have  nothing  to  do.  It 
is  enough,  that  by  it  the  law  was  settled  and  a  rule  of  pro- 
perty established.  That  it  did  establish  a  rule  of  property 
is  most  evident;  but  it  has  also  been  expressly  decided  by 
the  supreme  court  of  Pennsylvania.  1  Serg.  ^  R.  521. 
Under  this  rule  of  property  was  Satterlee  protected  in  the 
possession  and  enjoyment  of  his  estate.  By  this  act,  if  this 
judgment  is  affirmed,  will  he  be  dispossessed  of  his  property, 
made  liable  to  pay  the  rents  and  profits  to  another,  and  by 
the  conversion  of  his  possession  into  the  possession  of  the 
landlord,  for  ever  precluded  from  regaining  his  estate. 

Does  not  this  act  then  impair  the  obligation  of  a  contract? 
The  contract  is  the  grant  of  a  title  from  the  state  to  Sat- 
terlee. Such  a  grant  is  a  contract  within  the  meaning  of 
the  constitution  of  the  United  States.  Fletcher  vs.  Peck,  6 
Cranck,  87 ;  Dartmouth  College  case,  4  fVheaton,  518. 656. 
682;  Green  t;^.  Biddle,  8  Hheatorij  I.  The  obligation  of  a 
contract  is  *^  the  law  which  binds  the  parties  to  perform 
their  undertaking."  4  Wheaton,  197.  The  undertaking  of 
the  state  of  Pennsylvania  by  her  grant,  to  which  the  law 
bound  her,  was  that  Satterlee  should  have  and  hold  the  pre- 
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mises  granted,  to  take  and  enjoy  the  rents  and  profits  there- 
of, without  liability  to  surrender  the  possession  or  pay  the 
profits  to  any  Connecticut  claimant,  through  the  relation  of 
landlord  and  tenant. 

By  the  loss  of  the  possession,  Satterlee  has  been  uncon- 
stitutionally divested  of  rights,  though  the  right  of  pos- 
session might  remain  in  him.  The  possession  gives  the  en- 
joyment of  the  rents  and  profits,  which  are  equivalent  to  the 
land  itself,  and  by  those  terms  a  title  to  the  land  will  pass. 
Possession  is  itself  a  title  against  every  body  who  does  not 
exhibit  a  better  title.  It  gives  a  home,  which  may  be  in- 
valuable to  the  owner  from  the  attachments  created  by  long 
residence,  or  from  its  being  the  place  of  nativity,  or  the  pa- 
trimony derived  from  a  line  of  revered  ancestors.  He  who 
is  in  possession,  may  forcibly  defend  that  possession,  nay, 
slay  the  invader  of  his  habitation,  without  a  breach  of  the 
peace  or  the  commission  of  a  crime  ;  while  he  who  is  out  of 
possession  cannot  forcibly  take  possession,  and  if  he  does, 
though  he  may  have  the  right,  will  be  dispossessed  by  the 
statutes  against  forcible  entry  and  detainer. 

With  the  title  of  the  commonwealth  in  his  pocket,  Satter- 
lee has  by  this  act  been  denied  the  right  of  defending  his 
possession  by  it.  He  has  been  obliged  to  confess  his  posses- 
sion to  be  the  possession  of  an  alien  claimant,  whose  it  never 
was,  and  never  could  have  been  by  any  judicial  decision 
that  was  not  suicidal  to  the  state  sovereignty.  He  has  been 
bound  in  fealty  to  a  landlord  to  whom,  if  according  to  the 
ancient  custom  he  had  taken  the  oath  of  homage,  it  would 
have  been  an  abjuration  of  his  allegiance  to  the  state;  for 
that  landlord  claims,  in  breach  of  his  allegiance,  the  title  of 
a  foreign  state.  Yet  by  this  act  the  strong  arm  of  the  state 
is  to  be  exerted  to  dispossess  her  grantee,  and  to  deliver  it 
over  to  the  favoured  alien  claimant  who  had  asserted  a  title 
in  criminal  violation  of  her  laws.  And  to  consummate  the 
injustice  as  far  as  the  most  absolute  power  could  do  it,  her 
courts  of  justice  are  forever  to  be  closed  against  a  claim  on 
her  violated  and  useless  patent.  If  an  individual  had  thus 
attempted  to  re-assume  the  rights  he  had  granted,  he  would 
be  met  by  the  doctrine  of  estoppel.     For  states  who  have 
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the  power  to  execute  their  arbitrary  will,  there  is  no  estop- 
pel but  that  which  is  to  be  found  in  the  paramount  law  of 
the  constitution,  firmly  enforced  by  an  independent  judiciary. 
If  this  act  had  given  Satterlee's  estate  to  a  claimant  on  a 
title  perfectly  void,  it  could  not  have  committed  a  more  fla- 
grant violation  of  justice  and  of  the  constitution ;  for  this 
title  was  not  only  void,  but  could  not  have  been  otherwise 
than  criminally  asserted. 

It  was  an  attempt  by  the  legislature  to  encroach  upon  the 
judicial  power ;  was  passed  at  the  next  session,  in  terms  pre- 
cisely the  reverse  of  the  decision  of  the  court,  and  applied 
to  pending  suits,  when  probably  no  suit  but  this  was  pending 
to  which  it  was  applicable. 

If  the  legislature  can  thus,  by  a  retrospective  act,  divest  a 
citizen  of  his  estate,  there  is  no  safety  for  our  boasted  rights 
and  liberties.  It  is  as  impossible  to  make  laws  to  operate 
upon  the  past,  without  the  usurpation  of  despotic  power,  as 
it  is  to  recal  the  past.  Law  is  a  rule  of  action ;  but  a  law 
which  did  not  exist  when  an  action  was  performed,  could 
not  have  been  a  rule  for  that  action.  To  make  a  rule  for  it 
after  the  action  is  performed,  is  to  substitute  the  will  of  the 
legislature  for  a  rule,  which  is  despotism  itself;  for  what  that 
will  may  be  no  m^n  can  foresee,  and  it  is  the  same  whether 
it  proceeds  from  an  American  legislator  or  an  eastern  despot. 
The  Court  cannot  be  unmindful  that  legislative  bodies  some- 
times act  under  the  impulse  of  strong  and  sudden  excite- 
ment;  sometimes  inadvertently ;  that  sometimes  the  good  in- 
tentions of  the  many,  may  be  misled  by  the  management 
and  intriguing  talent  of  the  few ;  and  a  case  has  been  referred 
to  which  shows  that  they  are  not  always  inaccessible  to  cor- 
rupt influences. 

This  Court  would  not  suffer  counsel  to  argue  a  question 
so  plain  as  that  a  legislature  could  not  declare  what  a  law 
was.  Ogden  vs.  Blackledge,  2  Cranch,  276.  This  act 
ckangea  the  acknowledged  law  for  the  past.  It  has  decided 
that  state  bankrupt  laws  are  unconstitutional  in  respect  to 
contracts  made  previous  to  their  passage  (Sturgess  vs, 
Crowninshield,  4  Wheat.  122) ;  though  constitutional  in  re- 
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spect  to  contracts  made  after  their  enactment.    Ogden  v$. 
Sanders,  12  Wheat.  261. 

Retrospective  laws  are  invalid  at  common  law.  7  JoJma. 
477 ;  3  Johns.  263 ;  1 3  Serg.  ^  Rawle,  353.  Nor  can  pro- 
perty be  taken  away,  not  even  for  public  use,  without  com« 
pensation.  2  Doll.  304  ;  2  Johns.  263;  2  Johns.  Cha.  Rep. 
162;  8  Johns.  388.  The  principle  being  the  same  at  com- 
mon law  and  under  the  constitution,  they  are  applicable  to 
this  case. 

The  recovery  in  ejectment  is  conclusive  evidence  of  the 
plaintifPs  right  to  recover  in  an  action  for  the  mesne  profits. 
2  Johns.  Rep.  371 ;  2  DM.  156;  2  Burr.  665. 

If  this  judgment  is  affirmed,  Satterlee  will  lose  the  rents 
and  profits  which  he  would  have  held  as  his  own,  but  for  the 
effect  of  the  act  in  question. 

In  Green  vs.  Biddle,  this  Court  decided  laws  of  Kentucky 
to  be  unconstitutional  which  deprived  the  owner  of  a  right 
to  recover  any  part  of  the  profits  on  a  recovery  of  his  land. 

The  act  having  brought  Satterlee  within  the  operation  of 
the  statute  of  limitations,  if  he  be  dispossessed  by  the  affirm- 
ance of  this  judgment,  it  has  totally  deprived  him  of  all  re- 
medy. By  the  loss  of  all  remedy  all  right  is  gone.  For  every 
right  it  is  a  maxim  that  there  is  a  legal  remedy  for  its  vio- 
lation. The  converse  of  this  must  therefore  be  true,  and  if 
there  be  no  remedy  there  is  no  right. 

If  this  Court  has  not  decided  that  the  destruction  of  all 
remedy  by  a  state  law  is  an  unconstitutional  act,  the  several 
judges  have  at  least  expressed  such  an  opinion.  C  J.  Mat" 
shaU,  4  Wheaton,  207;  Justice  Washington,  12  Wheaton^ 
271,  267;  Justice  Johnson,  286;  Justice  Thompson,  295, 
301  ;  Justice  Trimble,  327  ;  Justice  Story,  8  Wheaton,  12; 
and  state  decisions,  5  American  Law  Journal^  520,  8  Mass. 
423,  430,  12  Serg.  fy  Rawle,  358. 

Mr  Sutherland,  for  the  defendant : 

The  question  submitted  in  the  present  case  was  one  of 
great  interest;  not  only  to  the  defendant,  but  also  to  the  free 
exercise  of  the  legislative  powers  of  the  state  of  Pennsylva- 
nia.   The  question  arose  out  of  the  act  of  the  assembly  of 
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the  state,  entitled  ''an  act  relating  to  Connecticut  settlers," 
passed  the  8th  day  of  April  1826. 

On  the  case  as  presented  by  the  plaintiffs,  the  act  is  alleged 
to  have  been  passed  on  the  28th,  whereas  it  was  in  fact  enacted 
into  a  law  on  the  8th  of  April  1826.  It  is  therefore  respectfully 
submitted  to  the  Court  as  a  preliminary  point,  whether  they 
will  not  dismiss  the  writ  of  error  for  want  of  certainty  in  the 
date  of  the  act;  as  we  contend  that  under  the  decisions 
already  made  in  this  Court,  it  should  distinctly  and  not  by 
rtference  appear  that  a  statute  of  a  state  was  drawn  in 
question,  upon  the  ground  of  its  being  repugnant  to  the  con- 
stitution of  the  United  States,  and  that  its  decision  was  in 
favour  of  its  validity. 

But  if  the  Court  should  decide  that  the  record  presents  a 
case,  so  as  clearly  to  bring  the  question  before  the  Court ; 
then  it  is  respectfully  contended,  1.  That  the  decision  of 
,the  supreme  court  of  Pennsylvania,  13  Sergeant  fy  Rawk, 
133,  was  contrary  to  law.  2.  That  the  act  of  the  legislature 
of  Pennsylvania,  passed  March  8th,  1826,  was  an  explanatory 
act,  and  therefore  constitutional.  3.  That  the  judgment  of 
the  supreme  court  of  Pennsylvania,  which  the  plaintiff  in 
error  seeks  to  reverse,  did  not  impair  but  affirmed  the  obli- 
gation of  a  valid  contract,  and  was  not  against  the  consti- 
tution of  the  United  States.  4.  The  judgment  of  the  supreme 
court  of  Pennsylvania  in  the  case  now  submitted  to  this 
Court  for  revision,  was  not  made  upon  the  authority  of  the 
act  of  assembly  of  the  8th  of  April  1826,  but  upon  the  known 
and  established  law  of  the  state. 

It  is  contended,  that  the  first  decision  of  the  supreme  court 
of  Pennsylvania  was  erroneous.  It  appears  from  looking 
back  into  the  early  history  of  Pennsylvania  that  a  number 
of  persons  emigrated  from  the  state  of  Connecticut,  and 
settled  in  some  of  the  northern  countries  of  Pennsylvania. 
They  alleged  that  the  charter  of  Connecticut,  being  of  an  older 
date  and  covering  the  soil  in  question,  they  were  legally 
entitled  to  settle  on  the  lands  in  question.  Out  of  this  dis- 
pute originated  the  celebrated  Wyoming  controversy,  which 
.produced  the  decree  of  Trenton,  which  went  in  favour 
of  the  jurisdiction  of  the  state  of  Pennsylvania.     A  number 
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of  laws  were  passed  by  the  legislature  of  Pennsylvania  rela- 
tive to  the  Connecticut  settlers.  The  most  important  were, 
what  was  denominated  the  ^^  intrusion  act,"  and  the  act 
suspending  the  operations  of  the  statute  of  limitation  in  that 
region  of  country.  The  act  to  prevent  intrusions  was  highly 
penal.  The  first  section  provided,  that  if  any  person  shall 
take  possession  of,  enter,  intrude,  or  settle  on  any  lands 
within  the  counties  of  Northampton,  Northumberland  or 
Luzerne  by  virtue  or  under  colour  of  any  conveyance  of 
half  share  right,  or  any  other  pretended  title  not  derived 
under  Pennsylvania  ;  he  shall  on  conviction,  (Slc.  forfeit  and 
pay  two  hundred  dollars,  &c.  and  be  subject  to  imprison-' 
ment  not  exceeding  twelve  months. 

The  2d  section  declared,  that  every  person  who  shall  com- 
bine, or  conspire,  for  the  purpose  of  conveying,  possessing  or 
settling  any  lands  within  the  limits  aforesaid  under  any  half 
share,  right  or  any  pretended  title  as  aforesaid,  or  for  the  lay- 
ing out  townships  by  persons  not  appointed  or  acknowledged 
by  the  laws  of  Pennsylvania,  and  accessaries  thereto;  shall 
forfeit  and  pay  not  less  than  four  hundred  dollars  and  not 
more  than  one  thousand  dollars,  &c.  &c.  and  be  subject  to 
imprisonment  at  hard  labour  not  exceeding  eighteen  months. 

The  8th  section  enacts,  that  on  trials  of  indictments  for 
such  hUrusion,  proof,  that  the  person  indicted,  entered  into, 
intruded,  settled  on,  or  was  in  possession  of  the  land,  before 
the  time  of  finding  the  indictment,  shall  be  sufficient  to  con- 
vict thereof;  unless  defendant  shall  prove  that  he  or  she 
entered  upon,  took  possession  of,  and  settled  on  such  land 
before  the  passing  of  the  original  act,  Uth  of  April  1795. 

When  the  case  of  Matthewson  vs.  Satterlee,  1 3  Serg.  ^ 
RawlSy  133,  came  up  before  the  supreme  court  of  Pennsyl- 
vania, the  impression,  as  is  evident  from  the  report  of  the  case, 
upon  the  minds  of  the  judges  of  the  court,  was,  that  the  in- 
trusion act  was  in  full  operation.  For  it  no  where  appears 
either  in  the  argument  of  counsel  or  the  opinion  of  the 
judges,  that  any  thing  had  been  said  about  its  repeal.  The 
act  however  had  been  repealed.  This  opinion  was  no  doubt 
based  upon  the  case  of  Mitchel  vs.  Smith,  1  Binn.  110. 
The  plaintiff  there  sold  the  defendant  a  tract  of  land,  lying  in 
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the  county  of  Luzerne,  and  held  by  him  under  a  deed  from  a 
committee  of  the  Susquehanna  Company,  under  the  Con- 
necticut title,  and  not  derived  from  the  authority  of  this  com- 
monwealth or  the  late  proprietaries  of  Pennsylvania;  and  gave 
bis  note  for  $483-  33  cents,  payable  in  three  years.  The 
suit  was  on  the  note.  The  principal  question,  says  the  court 
in  that  case,  is  whether  this  be  a  legal  or  illegal  cormdera- 
tian  for  the  bill,  and  whether  the  contract  for  the  sale  and 
purchase  of  this  land  is  a  violation  of  the  laws  of  this  com- 
monwealth, so  tainting  the  whole  transaction,  as  that  this 
court  cannot  legally  afford  their  aid  to  carry  the  contract 
into  execution.  The  court  soy,  the  mischief  intended,  to 
be  remedied  by  the  act  of  the  11th  of  April  1795  (the  in- 
trusion act)  was  of  a  grievous  nature.  A  warfare  had  been 
carried  on  between  the  claimants  of  land  under  Connecticut 
and  the  claimants  under  Pennsylvania  for  many  years,  and 
many  lives  were  lost  in  the  contest;  the  court  then  go  on  to 
itate  that  the  decree  of  Trenton  being  in  favour  of  Pennsyl- 
vania, "  the  intrusion  act"  was  passed  to  enforce  the  rights 
of  that  state,  and  finally  decide  that  the  action  for  the  note 
could  not  be  sustained. 

But  the  intrusion  act  having  been  repealed,  the  case  of 
Mitchel  V8.  Smith  is  now  no  authority  ;  and  independent  of 
the  repeal  of  the  intrusion  act,  the  decision  of  the  court  in 
13  Serg.  ^  Rawle  was  erroneous,  because  the  penalties  of 
that  law  were  never  extended  to  apply  to  a  case  like  Matthew- 
son's.  The  8lh  section,  by  special  provision,  excludes  Mat- 
thewson  from  the  operation  of  it.  ^'  No  person  is  to  be  liable 
to  the  severities  of  the  law  who  could  prove  that  he  entered 
upon  and  took  possession  of,  or  settled  on  such  lands  before 
the  passing  of  the  act  of  the  Wth  of  April  1796.  Matthew- 
son  took  possession  as  far  back  as  1784  or  1785,  ten  or  eleven 
years  before  the  existence  of  the  intrusion  act. 

In  the  course  of  a  short  time  after  the  repeal  of  the  intru- 
sion act,  the  law  suspending  the  operation  of  the  statute  of 
limitation  in  this  section  of  the  commonwealth,  was  also  re- 
pealed. This  was  the  last  and  only  act  remaining  upon  the 
statute  book,  to  the  prejudice  of  the  Connecticut  settlers.  So 
that  if  Matthewson  had  not  ever  settled  upon  these  lands,  and 
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leased  them  to  Satterlee,  long  prior  to  these  enactments, 
framed  for  the  purpose  of  preventing  any  more  intrusion 
from  the  settlers  of  New  England  ;  yet,  their  total  and  un- 
qualified repeal,  afterwards,  would  have  been  sufficient  to 
,  entitle  him  to  the  benefits  of  all  the  laws  to  which  other 
persons  settling  in  Pennsylvania  were  entitled.  Under  this 
view  of  the  facts  connected  with  this  case,  we  have  but  one 
mode  left  for  accounting  for  the  decision  of  the  supreme 
court  of  Pennsylvania,  and  that  is  the  one  heretofore  advert- 
ed to ;  by  supposing  that  the  repeal  of  '^  the  intrusion  act," 
as  well  as  '*  the  act  suspending  the  operation  of  the  limita- 
tion aet,"  had  not  reached  them.  Certainly  their  repeal  is 
not  to  be  collected  cither  from  the  argument  or  opinion  of 
the  court,  in  the  case  of  Satterlee  vs.  Matthewson,  13  Ser- 
geant  ^  Rawk.  It  being  therefore,  evidently,  an  oversight 
on  the  part  of  the  court,  wc  contend  that  the  act  of  the  8th 
of  April  1826,  became  necessary  to  effectuate  justice  be- 
tween the  parties,  and  to  declare  what  was  really  the  law  at 
the  time  the  erroneous  decision  of  the  court  was  pronounced. 
We  therefore  maintain  the  position,  that  the  act  of  the  8th  of 
'April  is  constitutional. 

Indeed  it  is  nothing  more  than  a  declaratory  or  explana- 
tory act.  It  was  but  a  re-enactment  of  what  was  understood 
in  that  part  of  the  state  to  have  been  the  law  from  the  year 
1785  down  to  1813,  and  certainly  ever  since  the  repeal  of 
the  acts  of  restriction.  Surely,  an  undisturbed  practice  for 
twenty-eight  or  thirty  years,  during  which  period  no  tenant 
in  the  situation  of  Satterlee  had  brought  a  case  of  the  kind 
into  a  court  of  law,  ought  alone  to  settle  this  question  in  fa- 
vour of  Matthewson ;  and  to  have  satisfied  the  supreme  court 
of  Pennsylvania,  that  the  title  of  the  landlord,  obtained  prior 
to  the  intrusion  act,  could  not  be  contested  by  his  tenant. 

But  Satterlee  became  the  tenant  of  Matthewson  prior  to 
the  act  of  intrusion ;  and  when  the  law  was  passed,  exempt- 
ing Matthewson  from  the  effects  of  the  intrusion  act,  Satter- 
lee was  his  tenant. 

By  referring  to  the  act  of  the  8th  of  April,  it  will  be  found, 
that  its  provisions  are  to  apply  to  the  ^'  trial  of  any  cause 
Vol.  IL— 2  Z 
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then  pending,  or  hereafter  to  be  brought;"  and  it  is  alleged, 
that  its  application  to  a  cause  in  court,  proves  it  to  be  uncon- 
stitutional ;  and  that  it  wears  none  of  the  features  of  an  ex- 
planatory  act.  It  is  not  necessary  to  call  an  act  in  its 
titte  an  explanatory  act,  to  make  it  so.  If  in  its  design  and 
^ects  it  is  explanatory,  that  is  sufficient.  If  the  law  of  the 
8th  of  April  had  not  applied  to  the  cause  in  court  it  would 
not  have  remedied  the  evil.  This  was  the  only  cause  of  the 
kind  that  had  ever  been  decided,  and  the  legislature  being 
satisfied  that  the  court  had  misapprehended  the  meaning  of 
the  law,  passed  this  act  by  way  of  explanation. 

Again,  it  has  been  suggested  that  this  act  violates  the  ob- 
ligation of  a  contract,  and  affects  vested  rights;  because  it 
'*  does  away  the  force  of  the  law,  as  decided  by  the  supreme 
court  in  this  case." 

In  15  Sergeant  fy  Rawle,  our  present  case,  the  court  say 
that  the  case  of  Overton  vs*  Tracy,  reported  in  14  Sergeant 
^  Rawle,  virtually  overrules  the  decision  in  13  Sergeant  fy 
Rawle  of  Satterlee  and  Matthewson,  which  decides  that  a 
tenant  may  resist  the  title  of  his  Connecticut  landlord.  So 
far  therefore  as  the  judgment  of  the  supreme  court  has  de«> 
cided  the  law,  it  is  in  our  favour.  For  it  appears,  that  in 
the  very  next  volume  of  reports,  a  case  is  decided  virtually 
revoking  the  former  decision.  They  had  no  vested  rights 
under  the  first  judgment  of  the  court,  as  it  was  an  erroneous 
one.  This  question  would  have  never  reached  this  Court, 
nor  would  we  have  heard  of  the  infringement  of  vested  rights, 
if  the  supreme  court  had  not  given  an  incorrect  opinion  in 
the  first  instance. 

But  let  us  look  at  the  law,  as  it  stood  between  Satterlee 
and  Matthewson.  Matthewson  leased  the  property  in  ques- 
tion to  Satterlee.  It  was  also  agreed  that  either  of  the  par- 
ties might  put  an  end  to  the  tenancy  at  the  end  of  one  year. 
All  this  took  place  when  there  was  no  act  in  existence 
against  Connecticut  settlers  in  Pennsylvania;  on  the  con- 
trary, many  of  the  New  England  men  had  gallantly  defend- 
ed the  northern  borders  of  the  state,  where  this  land  is 
located,  from  Indian  barbarities,  and  many  of  them  lost  their 
lives  there. 
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Under  such  circumstances,  no  one  could  imagine  that  the 
men,  who  thus  exposed  their  all  in  defence  of  their  settle- 
ments, could  be  driven  from  them  afterwards  by  honest  or 
upright  legislation.  Hence  we  find  the  assembly  of  Penn- 
sylvania, in  1784,  passed  an  act  for  restoring  possessions 
from  which  the  Connecticut  settlers  had  been  removed.  7 
SmUhf  531.  And  when  they  enacted  the  law  to  prevent  tn- 
irusian  from  new  emigrants,  they  cautiously  and  with  a  just 
regard  for  good  faith,  declare,  that  their  enactments  shall 
not  apply  to  those  who  resided  there  brfore  the  passage  of 
the  law.  Both  Matthewson  and  Satterlee  had  been  there 
from  ten  to  twelve  years  before  the  act  adverted  to  had 
been  passed.  By  excluding  the  prior  settlers,  and  defenders 
of  the  state  'from  the  operation  of  the  intrusion  act,  they 
virtually  passed  a  law  preventing  them  from  disturbance  in 
their  possession.  And  as  such,  they  were  entitled  to  all  the 
benefit  of  the  laws  of  the  state.  During  this  time  of  peace  and 
quiet,  the  lease  was  made;  and  all  the  inhabitants  of  Penn- 
sylvania were  subject  to  the  same  laws.  At  that  time  the 
tenant  could  not  resist  the  title  of  his  landlord.  He  was 
bound  to  deliver  up  possession,  if  he  claimed  through  or  by 
an  outstanding  title.  We  hesitate,  therefore,  not  to  say,  that 
the  act  of  the  legislature  of  the  8th  of  April  1826,  violated 
no  contract;  but  on  the  contrary  it  prevented  injustice  by 
sustaining  a  contract,  made  upon  the  purest  principles  of 
good  faith. 

Mr  Peters,  for  the  defendant,  contended  that  there  is  no- 
thing in  the  record  to  show  upon  what  principles  the  supreme 
court  of  Pennsylvania  decided  the  case,  or  what  in  fact  was 
the  decision  of  the  court.  The  facts  of  the  case  may  be 
found  on  the  papers  which  come  up  with  the  record,  but 
there  is  no  certificate  by  the  clerk  that  the  same  are  part  of 
the  proceedings  of  the  cause.  The  certificate  signed  by 
the  clerk  affirms  nothing  more  than  the  docket  entries;  and 
to  all  the  papers  in  the  case  the  clerk's  certificate  has  no 
application. 

If  by  the  law  of  Pennsylvania,  a  judge  who  tries  a  cause 
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is  bound  to  file  his  opinion,  and  the  same  when  filed  becomes 
a  part  of  the  record ;  the  law  enjoins  this  duty  only  when  the 
judge  is  so  required;  and  there  does  not  appear  to  have  been 
any  request  in  this  case^  5  Smithy  197.  Neither  does  the 
record  show  that  the  paper,  which  purports  to  be  the  opinion 
of  the  court,  was  filed  by  the  judge.  Its  language  would 
authorise  the  assertion  that  it  had  been  drawn  up  by  another. 
Nor  do  the  exceptions  to  the  charge  of  the  court  of  common 
pleas,  which  were  presented  before  the  supreme  court,  ex- 
hibit the  particular  matters  which  are  presented  to  this  Court 
as  ground  of  error  in  the  court  of  Pennsylvania;  and  if  this 
Court  are  to  consider  these  exceptions  as  bringing  up  the 
whole  charge  of  the  judge  of  the  court  of  common  pleas, 
they  will  have  to  decide  upon  the  relevancy  of  all  the  mat- 
ter in  the  charge,  and  to  review  the  same ;  some  of  which 
this  Court  are  not  judicially  competent  to  examine. 

Thus,  therefore,  as  the  charge  of  the  court  is  not  legally 
upon  the  record,  and  there  is  no  exception  which  is  sustain- 
ed by  the  actual  or  certified  record,  nothing  is  before  the 
Court  in  the  form  of  assigned  errors,  upon  which  they  can 
form  an  opinion.  Again,  unless  in  the  form  of  instructions 
to  the  jury,  the  opinion  or  charge  of  the  court  can  in  no 
case  constitute  a  part  of  the  record. 

In  Williams  vs.  Norris,  12  fVheaton,  117,  this  point  was 
explicitly  decided  as  has  been  stated.  The  law  of  Tennes- 
see, like  that  of  Pennsylvania,  requires  the  judges  to  file 
their  opinions,  in  writing,  among  the  papers  of  the  cause. 

We  do  not  deny  the  right  of  this  Court  to  decide  upon 
the  constitutionality  of  a  law  of  a  state,  where  the  question 
is  fairly  and  regularly  presented  for  determination,  accord- 
ing to  the  provisions  of  the  act  of  congress,  and  the  settled 
rules  of  this  Court ;  nor  that  an  act  of  a  state  is  unconsti- 
tutional if  it  impairs  the  obligation  of  a  contract ;  nor  that 
the  grant  of  titles  to  lands  by  a  state,  is  a  contract  within 
the  meaning  of  the  constitutional  provision. 

All  tl>e  principles  claimed  by  the  counsel  for  the  plaintiff 
in  error  upon  these  points,  are  therefore  entirely  conceded. 

But  admitting  all  these  principles,  it  is  submitted,  that 
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this  is  noi  such  a  case  as  comes  within  them,  or  as  this 
Court  can  judicially  notice. 

To  constitute  such  a  case,  it  must  appear  from  the  record, 
that  the  constitutionality  of  the  law  of  the  state  has  been 
drawn  in  question,  and  that  the  decision  of  the  court  was 
in  favour  of  its  validity.  Martin  vs.  Hunter's  lessee,  I 
Wheaton,  304.  323.  352. 

The  judgment  of  the  state  court,  to  be  reviewed  in  this 
Court,  must  not  only  appear  to  have  been  on  the  validity  of 
the  legislative  act;  but  it  must  also  appear  that  the  judgment 
of  this  Court  was  upon  no  other  point.  If,  on  the  record,  it 
appears  that  the  court  of  this  state  may  have  decided  upon 
the  rights  of  the  parties  before  them,  without  deciding  upon 
the  constitutional  question,  and  it  is  not  expressly  shown 
that  the  judgment  was  upon  the  constitutionality  of  the  law 
alone,  this  Court  will  not  take  jurisdiction. 

This  is  in  precise  harmony  with  all  the  principles  which 
have  governed  this  Court,  and  the  course  of  its  proceedings. 
It  always  respects  the  decisions  of  state  courts  upon  the 
laws  of  the  state,  and  reluctantly  interferes  with  them. 

This  record  presents  a  case  in  which  the  judgment  of 
the  court  may  have  been  upon  a  question,  in  which  the 
constitutionality  of  the  law  of  Pennsylvania,  of  the  8th  of 
April  1826,  was  not  involved. 

Two  exceptions  were  made  to  the  charge  of  the  court  of 
Bradford  county,  before  the  supreme  court. 

1.  That  by  the  law  of  Pennsylvania  the  plaintiff's  testator 
could  lease  the  land,  and  that  the  rights  of  landlord  ex- 
tended to  him. 

2.  That  the  act  of  the  8th  of  April  1826  gives  a  right  of 
recovery,  and  does  away  the  force  of  the  law,  as  declared 
by  the  supreme  court. 

Under  the  first  proposition  the  inquiry  was,  what  was  the 
law  of  Pennsylvania  in  relation  to  these  patties.  They  were 
landlord  and  tenant,  and  unless  there  was  a  special  law 
exempting  them  from  the  obligations  of  this  relation,  all 
the  rights  of  landlord  did  apply  to  the  defendant  in  eject- 
ment. The  supreme  court  of  Pennsylvania  had  said  in  1 825, 
that  this  law  did  not  apply.     This  was  the  question  for  the 
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determination  of  the  supreme  court  in  the  present  case,  and 
they  decided  that  the  former  decision  of  the  same  court  was 
erroneous. 

Had  they  not  a  right  to  overrule  the  former  decision  of 
the  court?  This  will  not  be  denied.  That  this  was  the  fact 
and  that  the  court  so  overruled  the  former  decision,  is 
manifest  from  the  opinion  of  the  court. 

Thus  it  is  manifest  that  the  opinion  of  the  supreme  court 
in  the  case  before  this  Court,  was,  that  by  the  laws  of  Penn- 
sylvania the  plaintiff's  testator  could  lease  the  land,  and  that 
the  rights  of  landlord  did  extend  to  him. 

Upon  this  principle  the  judgment  of  the  court  could  have 
been,  and  was  in  favour  of  the  defendant  in  error;  without 
touching  the  question  of  the  validity  of  the  law  of  the  8th 
of  April  1826.  And  this  decision  was  in  conformity  with 
all  the  principles  which  had  governed  the  legislature  of 
Pennsylvania,  in  relation  to  the  Connecticut  claimants. 

At  no  period  did  the  legislature  deny  to  those  claimants 
the  benefits  of  all  the  principles  of  law,  except  when  the 
preservation  of  her  own  rights,  and  the  performance  of  her 
own  contracts  made  it  absolutely  necessary;  and  the  moment 
that  necessity  ceased,  she  released  her  restrictions  and  at 
length  entirely  removed  them. 

The  Connecticut  settlers  had  always  been  indulgently 
considered  by  the  legislature,  until  after  the  decision  of  the 
case  of  Vanhorn's  lessee  vs.  Dorance  in  1795,  2  Doll.  304. 

The  decree  of  Trenton  in  1783,  had  settled  the  jurisdic- 
tion over  the  land  to  be  in  Pennsylvania;  but  until  1795,  it 
was  not  judicially  settled  that  the  right  of  soil  was  in  Penn- 
sylvania, and  that  the  Connecticut  grants  were  void.  After 
the  decree  of  Trenton  violent  measures  were  resorted  to  by 
the^Pennsylvania  claimants  to  oust  the  Connecticut  settlers. 

In  1784  the  legislature  of  the  state  passed  an  act  to  stay 
and  prevent  these  proceedings.  It  was  at  this  period  that 
Matthewson  settled  on  the  land,  under  a  Connecticut  title, 
but  never  asserting  it  under  a  Pennsylvania  title.  In  1784, 
an  act  offering  general  amnesty  to  all  those  who  as  Connecti- 
cut claimants  had  violated  the  peace  of  the  state.     In  1737 
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an  act  was  passed  confirming  certain  Connecticut  claims, 
which  act  was  suspended  in  1788,  and  repealed  in  1790. 

The  title  of  Pennsylvania  to  the  soil  being  fully  establish- 
ed by  the  decision  of  the  court  in  1795,  Vanhorn  V8.  Do- 
rance,  the  state  of  Pennsylvania  then  passed  the  intruaian 
aetf  referred  to  by  the  plaintiff's  counsel. 

This  law  was  not  retrospective.  It  applied  only  to  settlers 
after  its  date.  It  continued  in  force  until  January  1814, 
when  it  was  repealed.     6  Smithy  122. 

In  1813  the  legislature  repealed  the  law  which  had  sus- 
pended the  operation  of  the  act  of  limitatianSy  6  Smithy  6  J  ; 
Md  thus,  those  who  came  in  under  Connecticut  claims  were 
restored  to  all  the  rights  of  citizens  of  the  state,  and  to  the 
enjoyment  of  all  the  laws  of  the  state.  Well  therefore  might 
the  court  in  this  case  reprobate  the  decision  before  given, 
which  was  against  all  the  spirit  of  legislation  so  emphati- 
cally declared  by  the  state ;  and  say  that  it  was  not  law. 

That  court  in  the  following  term,  June  1826,  had  there- 
fore overruled  their  former  decision.  Tracy  V8,  Overton,  14 
Serg.  fy  Rawle,  311.  In  that  case  it  was  held,  that  an  im- 
provement made  under  a  Connecticut  title  was  an  object  of 
purchase,  and  they  affirmed  the  obligation  of  the  mortgagor 
who  had  made  the  purchase. 

These  views  show  conclusively  that  the  court  thought  the 
supreme  court  in  1825  was  mistaken;  and  that  the  law  was 
not  as  they  declared  it. 

Until  the  decision  of  the  supreme  court  of  Pennsylvania 
it  overruled,  it  will  be  resf>ected  by  this  Court.  This  is  con- 
clusive to  the  case. 

2d  point.  The  counsel  for  the  plaintiff  in  error  say,  that 
the  supreme  court  of  Pennsylvania  have  violated  the  consti- 
tution of  the  United  States,  because  they  have  decided, 
that  the  act  of  the  8th  of  April  1826  gives  a  right  of  reco- 
very, and  does  away  the  force  of  the  law  as  declared  by  the 
supreme  court. 

It  is  no  where  found  on  the  record  that  the  court  have 
said  so. 

All  that  the  record  contains  is,  that  five  errors  in  the 
charge  of  the  court  of  Bradford  county  were  assigned,  and 
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that  the  court  gave  judgment  for  the  defendant  in  that  court, 
he  being  the  plaintiff  below. 

The  language  of  the  exception  is  such  as  deserves  notice. 
The  court  are  said  to  have  declared  that  the  act  of  assem- 
bly does  away  the /orc6  of  the  law,  as  declared  by  the  su- 
preme court.  Not  that  the  act  of  assembly  does  away  the 
law  of  the  land.  This  is  saying  that  the  act  of  1 826  was,  as 
in  truth  it  was,  a  declaratory  act.  There  can  be  no  doubt 
of  the  right  of  a  legislature  to  pass  a  declaratory  act. 

A  reference  to  the  opinion  of  the  court  will  show  that  this 
was  their  decision. 

The  act  of  1826  is  said  to  be  unconstitutional,  beoause  it 
impaired  a  contract :  but  what  is  the  contract  which  the 
counsel  assert  to  be  impaired  9 

The  right  which  settlers  had  to  the  possession  of  the  land, 
under  the  title  obtained  in  1812  by  purchase  from  Whar- 
ton, is  said  to  be  affected,  and  the  contract  under  the  patent 
for  the  state  is  said  to  be  impaired.  Look  at  the  situation  of 
the  parties.  They  both  settled  in  1784,  or  1785,  under  a 
Connecticut  title.  If  neither  could  acquire  any  legal  posses- 
sion under  that  title,  they  stood  in  the  same  situation  up  to 
the  10th  of  January  1812,  when  Elizabeth  Matthewson  took 
out  a  warrant  for  the  land,  and  obtained  a  patent  on  the  19th 
of  February  1813. 

If  the  warrant  and  survey  under  the  state  of  Pennsylvania 
carries  with  it  a  contract  for  possession,  £.  Matthewson  was 
to  have  the  benefit  of  that  contract ;  and  the  possession  of 
Satterlee  being  an  illegal  one,  she  must  be  deemed  to  be  in 
possession. 

After  this,  or  after  the  warrant  to  Matthewson,  Satterlee 
bought  of  Wharton  a  title  derived  from  the  commonwealth 
by  patent,  in  1781,  and  which  had  lain  dormant  from  that 
time  thirty-one  years. 

He  now  says  that  the  law  of  Pennsylvania,  of  the  8th 
of  April  1826,  has  divested  him  of  his  possession.  This  pos- 
session was  not  a  possession  which  was  lawful. 

The  possession  upon  which  the  act  of  assembly  operated, 
was  one  which  the  party  could  not  avail  himself  of  in  a  court 
of  Pennsylvania.     The  act  of  assembly,  therefore,  in  giving 
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totbe  heirs  of  Matthewson  the  rights  of  landlord,  impaired  no 
part  of  the  contract  of  the  state,  under  Wharton's  patent. 
It  only  took  away  a  disability^  if  any  existed,  as  between 
the  two  persons  who  held  under  the  Connecticut  possession. 

That  act  left  all  the  rights  derived  under  Wharton^s  pa- 
tent unimpaired. 

Ejectment  might  have  been  brought,  and  may  now  be 
brought.  And  unless  the  act  of  1813  is  retrospective,  which 
it  cannot  be,  there  is  no  possession  to  bar  a  recovery. 

This  view  puts  the  case  out  of  all  the  perils  it  would  stand 
in,  if  the  law  interfered  with  the  rights  of  Satterlee  under 
the  state.  It  is  earnestly  presented  to  the  consideration  of 
the  Court,  that  the  act  of  assembly  which  is  said  to  be  un- 
constitutional by  impairing  a  contract,  has  no  such  opera- 
tion. It  leaves  the  contract  of  the  state  under  the  patent  to 
Wharton  untouched,  and  the  plaintiff  in  error  to  the  asser- 
tion of  all  his  rights  derived  under  it.  It  does  no  more  than 
declare,  that  the  contract  between  the  plaintiff  and  defen- 
dant, as  landlord  and  tenant,  shall  operate  upon  them,  and 
thus  it  affirms,  instead  of  impairing  the  obligation  of  a  con- 
tract. 

From  these  views  it  is  claimed : 

1.  That  the  record  does  not  exhibit  a  case  for  the  conside- 
ration of  this  Court. 

2.  The  decision  of  the  court  of  Pennsylvania  was  upon 
the  general  law  of  the  land,  and  not  on  the  act  of  assembly. 

3.  The  act  of  the  8th  of  April  1826  was  a  constitutional 
law,  and  did  not  impair,  but  affirmed  a  contract  which  was 
lawful ;  and  has  been  since  declared  to  have  been  so, 
highest  judicial  authority  of  the  state* 


Mr  Sergeant,  in  reply. 

1 .  As  to  the  jurisdiction  of  the  Court  to  entertain  a 
of  error  in  this  case  under  the  25th  section  of  the  judiciary 
act. — It  appears  that,  in  the  court  of  common  pleas,  the  act 
of  the  8th  of  April  1806  was  relied  upon  by  the  plaintiff 
below.  The  court  charged  the  jury  that  it  was  a  binding 
act.  To  this  charge  the  defendant  excepted,  and  the  judge 
signed  and  sealed  the  bill  of  exceptions.  Was  this  error? 
Vol.  II.—  3  A 
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If  it  was,  the  court  above,  by  affirming  the  judgment,  adopt- 
ed the  error,  and  affirmed  the  constitutionality  of  the  law. 
That  it  was  material  to  the  decision,  cannot  be  doubted^ 
but  the  proof  of  its  materiality  does  not  lie  upon  the  plain- 
tiff. The  rule  upon  this  subject  is  laid  down  with  great 
precision  in  Ettingt;^.  Bank  of  the  United  States,  11  Wheat. 
59.  *'  But  if  he  (the  judge)  proceed  to  state  the  law"  (though 
not  bound  to  do  it),  *'  and  state  it  erroneously,  his  opinion 
ought  to  be  revised,  and  if  it  can  have  had  any  influence  on 
the  jury,  their  verdict  ought  to  be  set  aside."  It  is  neces- 
sary, therefore,  for  those  who  allege  that  an  erroneous  opin- 
ion of  a  judge  in  his  charge  to  a  jury,  is  not  examinable  in 
error,  to  show  that  it  could  not  have  had  any  influence  on 
the  jury. 

But  it  is  manifest  that  the  opinion  expressed  in  the  court 
of  common  pleas,  that  the  act  of  assembly  was  a  binding  act, 
had  a  decisive  influence  on  the  issue  of  the  cause.  It  cut 
off  all  defence,^  by  making  the  defendant  tenant  of  the  plain- 
tiff. It  was  so  considered  by  court  and  counsel;  and  it  was 
the  very  ground  of  reversal  of  the  previous  judgment.  13 
Serg.  4r  RawUy  133. 

The  exceptionable  opinion  thus  expressed,  sufliciently 
appears.  It  was  filed  of  record,  which  in  Pennsylvania  is 
sufiicient  to  subject  it  to  revision  in  the  superior  court. 
Downing  vs.  Baldwin,  1  Serg.  fy  Rawk,  298.  It  is  set  out, 
too,  in  a  bill  of  exceptions  signed  and  sealed  by  the  judge. 
The  supreme  court,  therefore,  could  not  avoid  passing  upon 
it.  They  did  pass  upon  it;  and  thus  it  became  a  final  de- 
cision of  the  '^  highest  court"  in  the  state,  to  which  a  writ 
of  error  lies  from  this  Court. 

Does  it  sufficiently  appear  that  the  constitution  of  the 
United  States  came  in  question?  This  is  the  only  remaining 
inquiry  under  this  head,  and  it  is  settled  by  decisions  here- 
tofore made.  It  is  not  necessary,  to  found  the  jurisdiction, 
that  it  should  appear  that  the  constitution,  or  an  act  of  con- 
gress, or  a  treaty,  was  insisted  upon.  It  is  sufficient,  if  it 
be  seen  that  either  of  them  was  applicable  to  the  case. 
Miller  va.  Nichols,  4  fVheat.  311.  Williams  vs.  Norris,  12 
fVheat.  124.     Hickey  vs.  Starkie,  1  PeterSy  98.     But  it  is 
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T6ry  apparent,  that  the  unconstitutionality  of  the  act  was  in- 
sisted upon  in  both  courts.  The  charge  was  excepted  to  in 
the  common  pleas,  on  the  ground  that  it  stated  the  act  to 
be  binding.  In  the  supreme  court,  it  was  evidently  pre- 
lented  in  the  first  and  second  errors  assigned.  It  appears, 
also,  that  the  suit  was  brought  in  1817,  so  that  the  act  passed 
after  the  commencement  of  the  action ;  and  it  further  appears 
from  the  charge,  what  the  former  decision  had  been  upon 
the  same  alleged  lease,  before  the  act  was  passed.  The 
judge  decided  (and  the  supreme  court  of  Pennsylvania 
iffirmed  the  decision),  that  the  court  and  jury  were  bound 
by  the  act.  If  it  was  unconstitutional,  it  was  no  law,  and 
they  were  not  bound  by  it.  He  therefore  decided  that  it 
was  not  unconstitutional.  The  question  is  thus  directly 
brought  before  this  Court,  and  it  is  the  only  question  in  the 
record  which  is  examinable  here. 

3.  Is  this  act  then  a  constitutional  act,  consistent  with 
the  constitution  of  the  United  States  9  Before  the  act  passed, 
there  was  no  subsisting  lease  between  the  parties.  The  act 
created  one.  Satterlee  vs.  Matthewson,  13  Serg.  ^  JRou^fe, 
133.  It  was  impossible  that  any  valid  lease  could  be  de- 
rived from,  or  founded  upon  a  Connecticut  title.  That  title 
was  from  the  beginning  adverse  to  the  sovereignty  orPenn* 
sylvania,  was  maintained  by  force,  was  treated  by  the  laws 
of  Pennsylvania  as  hostile,  and  its  assertion  as  criminal. 
For  proof  of  this  position,  he  referred  to  the  history  of  the 
controversy,  the  decree  of  Trenton  which  settled  the  right, 
and  the  various  laws  of  Pennsylvania  which  prohibited,  under 
severe  penalties,  every  form  of  Connecticut  title,  of  deriva- 
tion from  it,  or  possession  under  it.  He  referred  also  to  ju* 
dicial  decisions,  to  show  that  every  contract  growing  out  of 
it  was  void,  and  especially  to  Mitchell  vs.  Smith,  1  Binn. 
ilO,  and  the  preamble  of  the  act  of  ^1802,  3  Smith,  525. 
The  period  of  settlement  or  claim  under  that  title  made  no 
difference.  The  act  of  1795,  it  was  true,  gave  peculiar 
powers,  in  certain  cases,  to  punish  and  remove  certain  in- 
truders. But  all  were  intruders,  not  upon  private  right 
merely,  but  upon  the  state  sovereignty,  who  came  in  or 
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continued,  under  pretence  of  Connecticut  right ;  and  as  such 
they  were  public  disturbers,  obnoxious  to  public  chastise- 
ment. So,  they  were  always  considered,  both  in  the  legis- 
lation and  in  the  judicial  decisions  of  Pennsylvania.  Overton 
V9.  Tracy,  14  Serg.  fy  Rawle,  311,  was  not  to  the  contrary. 
It  only  decided  that  it  was  not  unlawful  and  criminal  for  the 
'^  owner  of  a  Pennsylvania  title  voluntarily  to  pay  a  Connec- 

ticut settler  for  his  improvements.    That  case  admits  that 
it  would  be  unlawful  to  buy  the  title. 

Independently  then  of  the  act  in  question,  there  could  be 
no  relation  of  landlord  and  tenant,  because  there  could  be 
no  valid  lease.  The  act  creates  the  relation  in  a  pending 
suit.  It  was  a  law  to  alter  the  rights  of  property  between 
individuals  without  their  consent,  so  as  to  give  to  one  a  right 
to  recover  from  the  other  which  he  had  not  before.  It 
works  this  result,  by  making  a  new  rule  to  govern  between 
the  parties,  so  that  A.  shall  be  enabled  by  means  of  it  to 
recover  the  property  of  B.  In  other  words,  it  enables  A.  to 
turn  B.  out  of  the  possession  of  his  freehold.  This  is  pre- 
cisely equivalent  to  a  law  declaring  that  A.  shall  have  B.'s 
property  without  his  consent.  Such  a  law,  penned  in  plain 
terms,  would  .excite  universal  abhorrence  in  every  one  who 
has  the  least  feeling  of  respect  for  individual  rights.  It  is 
not  the  less  dangerous  and  objectionable,  for  being  more  in- 
directly accomplished. 

This  act  does  not  profess  to  be  declaratory.  If  it  did,  it 
would  still  be  objectionable.  To  expound  laws  is  a  judi- 
cial, and  not  a  legislative  function.  Ogden  vs.  Blackledge, 
2  Cranch,  277.  But,  admitting  the  law  to  be  as  it  had  been 
laid  down  by  the  supreme  court,  it  changes  the  law,  as  to 
existing  cases,  so  as  to  divest  vested  rights.  To  do  this,  it 
makes  that  rightful  and  valid  which  before  was  wrongful 
and  void.  It  creates  a  lease  where  none  before  existed.  It 
makes  one  a  landlord  and  the  other  a  tenant,  creating  for 
each  the  capacities  and  disabilities  belonging  to  that  cha- 
racter. It  carries  this  back  for  thirty-five  years.  It  thus 
makes  A.'s  possession  the  possession  of  B.,  and  introduces 
the  statute  of  limitations  as  a  bar.     Thus,  it  creates  lease, 
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tenancy,  possession,  bar,  and  completely  changes  the  whole 
case.  The  effect  is  precisely  this,  that  Satterlee  shall  have 
no  defence  in  the  pending  suit. 

This  cannot  be  called  judicial  legislation.  It  is  neither 
judgment  nor  legislation,  but  more.  Neither  does  it  merely 
exercise  appellate  power.  It  makes  a  case  for  a  party  to 
insure  a  recovery  in  an  existing  case.  It  is  an  exercise  of 
power,  neither  legislative,  executive  or  judicial,  but  arbi- 
trary. The  intention  of  the  legislature  is  not  material. 
The  time  when  this  act  was  passed,  a  few  days  before  the 
end  of  the  session,  warrants  a  belief  that  it  was  not  much 
considered.  But,  though  the  legislature  did  not  so  intend, 
it  was  clearly  devised  for  this  very  case.  The  haste  with 
which  it  was  carried  to  the  common  pleas  of  Bradford 
county,  immediately  after  it  was  passed,  and  before  the 
laws  of  the  session  could  have  been  published,  is  proof  of 
its  design.    It  was  meant  for  this  case. 

Is  such  an  act  constitutional  ? 

1.  It  is  a  violation  of  contract.  In  1781,  the  state  sold 
the  land  to  Mr  Wharton,  who  paid  for  it;  and  granted  him 
by  patent  an  estate  in  fee  simple.  In  1812,  he  sold  to  John 
F.  Satterlee,  who  succeeded  to  all  his  rights.  Thus,  8bU 
terlee  held  by  contract  of  the  state  who  sold  the  land. 
Ck>uld  the  state  resume  the  grant?  No.  Fletcher  v«. 
Peck,  6  Cranch,  57.  131.  If  the  state  could  not  resume 
the  grant,  could  she  grant  it  to  another?  That  would,  in 
fact,  be  a  resumption ;  for  she  could  not  grant  without  as- 
suming the  dominion  over  the  land.  Such  a  proceeding  is 
entirely  indefensible,  and  is  used  as  the  strongest  illustra- 
tion of  what  rightful  legislation  cannot  accomplish,  by 
Justice  Patterson  in  Vanhorne  vs.  Dorrance,  2  Doll.  304, 
and  Justice  Chase  in  Calder  vs.  Bull,  3  DaU.  356. 

Can  the  state,  then,  rightfully  resume  any  part  of  the  do- 
minion over  the  land  ?  The  answer  is  implied  in  the  uni- 
versality of  the  former  proposition.  She  has  parted  with 
the  whole.  To  resume  a  part  violates  the  contract  of  sale 
ac  much  as  to  resume  the  whole.  Can  the  state  grant  any 
part  of  it  ?  Certainly  not.  Can  she,  by  her  mere  authority, 
impose  upon  it  any  incumbrance  9  subject  it  to  mortgage. 
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judgment  or  lease  ?  Can  the  state  alter  the  relation  of  the 
owner  to  his  property,  or  make  him  less  than  an  owner,  or 
less  than  a  tenant  in  fee  simple  ?  Can  she,  directly  or  indi- 
rectly, deprive  him  of  his  title,  his  possession,  or  right  of 
possession  ?  Either  is  inconsistent  with  the  grant,  and  a 
violation  of  the  contract.  These  deductions  are  all  legiti- 
mately and  unavoidably  made  from  the  first  principle.  Now, 
this  act  of  assembly  does  take  from  the  owner  his  possession 
and  his  right  of  possession,  and  transfers  them  to  another. 
It,  therefore,  violates  the  contract  and  transcends  the  just 
powers  of  legislation.  If  this  can  be  done,  what  limit  shall 
be  assigned  to  the  power  9  The  truth  is,  that  the  act  gives 
Matthewson  a  title.  That  is  its  effect.  It  takes  away  the 
right  of  Satterlee.  It  is  the  same  exercise  of  power,  as  to 
declare  that  a  valid  lease  should  be  void,  or  a  younger 
grant  better  than  an  older  one. 

2.  It  is  retrospective  and  ex  post  facto.  There  are  three 
provisions  in  the  constitution  which,  in  defining  the  limits 
of  legislative  power,  ought  to  be  taken  together : — ^The  guar- 
antee of  a  republican  government,  in  the  4th  section  of  the 
4th  article,  which  secures  the  distribution  of  legislative,  ex- 
ecutive and  judicial  authority ;  the  prohibition  to  the  states 
of  the  power  to  pass  bills  of  attainder,  ex  post  facto  laws  and 
laws  impairing  the  obligation  of  contracts,  in  the  10th  section 
of  the  5th  article ;  and  the  fifth  amendment,  restricting  the 
exercise  of  the  power  of  the  eminent  domain.  They  were 
intended,  together,  effectually  to  secure  the  political  and 
civil  rights  of  the  citizen,  and  to  protect  from  legislative 
encroachment.  They  ought  always  to  be  liberally  construed 
in  favour  of  the  rights  of  the  citizen.  Opinion  of  Judge  John- 
son, ]  2  fVheaton,  256.  These  provisions  were  intended  to 
be  equal  and  invariable  in  their  operation,  and  to  embrace 
all  cases  of  unjust  legislation  affecting  the  property  or  liberty 
of  individuals.  Retrospective  laws  are  always  unjust,  and 
are  contrary  to  the  fundamental  principles  of  our  social  com- 
pact. In  these  clauses  of  the  constitution,  regard  must  be 
had  to  the  spirit.  Suppose  a  law  were  to  declare  a  valid 
lease  void.  This  would  impair  the  obligation  of  the  con- 
tract between  the  parties.    Suppose  a  law  to  declare  a  void 
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lease  valid.  Precisely  the  same  injustice  is  done.  Will  the 
constitution  be  satisfied  with  a  distinction  between  them, 
when  there  is  no  difTercnce  9  The  spirit  of  the  constitution 
abhors  it.  Private  property  cannot  be  taken,  even  for  pub- 
lic use,  without  full  compensation  and  process  of  law.  To 
affect  the  rights  of  property  in  any  other  way,  was  deemed 
to  be  beyond  the  power  of  legislation,  and  therefore  the 
guard  is  applied  to  the  taking  for  public  use.  The  other 
parts  of  the  constitution  had  done  the  rest. 

Retrospective  laws,  violating  the  rights  of  property,  are 
contrary  to  the  contract  of  any  society  established  upon  a 
republican  basis.  They  not  only  impair,  they  break  it.  The 
great  object  of  our  constitution  is  to  preserve  individual 
rights,  not  to  destroy  them.  There  is  no  power  in  the  go- 
vernment but  what  is  given  for  this  end.  The  freedom  of 
the  citizen,  the  enjoyment  of  his  own  without  disturbance 
or  interference,  are  what  constitute  his  happiness ;  and  in  a 
government  where  that  is  consulted,  constitute  his  rights. 
They  are  sacred,  and  ought  not  to  be  interfered  with. 

• 

Mr  Justice  Washington  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  the  supreme  court  of  Pennsyl- 
vania. An  ejectment  was  commenced  by  the  defendant  in 
error  in  the  court  of  common  pleas  against  Elisha  Satterlee 
to  recover  the  land  in  controversy,  and  upon  the  motion  of 
the  plaintiff  in  error,  he  was  admitted  as  her  landlord,  a  de- 
fendant to  the  suit.  The  plaintiff,  at  the  trial,  set  up  a  title 
under  a  warrant  dated  the  10th  of  January  1812,  founded 
upon  an  improvement  in  the  year  1785,  which  it  was  admit- 
ted was  under  a  Connecticut  title,  and  a  patent  bearing  date 
the  IQth  of  February  1813. 

The  defendant  claimed  title  under  a  patent  issued  to 
Wharton  in  the  year  1781,  and  a  conveyance  by  him  to  John 
F.  Satterlee  in  April  1812.  It  was  contended  on  the  part 
of  the  plaintiff,  that  admitting  the  defendant's  title  to  be  the 
oldest  and  best,  yet  he  was  stopped  from  setting  it  up  in 
that  suit,  as  it  appeared  in  evidence  that  he  had  come  into 
possession  as  tenant  to  the  plaintiff  sometime  in  the  year 
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1790.  The  court  of  common  pleas  decided  in  favour  of  the 
plaintiff  upon  the  ground  just  stated,  and  judgment  was  ac- 
cordingly rendered  for  her.  Upon  a  writ  of  error  to  the 
supreme  court  of  that  state,  that  court  decided,  in  June 

1825,  13  Serg.  ^  Rawle,  133,  that  by  the  settled  law  of 
Pennsylvania,  the  relation  of  landlord  and  tenant  could  not 
subsist  under  a  Connecticut  title ;  upon  which  ground  the 
judgment  was  reversed  and  a  venire  facias  de  novo  was 
awarded. 

On  the  8th  of  April  1826,  and  before  the  second  trial  of 
this  cause  took  place,  the  legislature  of  that  state  passed  a 
law  in  substance  as  follows,  viz.  **  that  the  relation  of  land- 
lord and  tenant  shall  exist,  and  be  held  as  fully  and  effec- 
tually between  Connecticut  settlers  and  Pennsylvania  claim- 
ants, as  between  other  citizens  of  this  commonwealth,  on 
the  trial  of  any  cause  now  pending,  or  hereafter  to  be 
brought  within  this  commonwealth,  any  law  or  usage  to  the 
contrary  notwithstanding." 

Upou  the  retrial  of  this  cause  in  the  inferior  court  in  May 

1826,  evidence  was  given  conducing  to  prove,  that  the  land 
in  dispute  was  purchased  of  Wharton  by  Elisha  Satterlee, 
the  father  of  John  F.  Satterlee,  and  that  by  his  direction, 
the  conveyance  was  made  to  the  son.  It  further  appeared 
in  evidence,  that  the  son  brought  an  ejectment  against  his 
father  in  the  year  1813,  and  by  some  contrivance  between 
those  parties,  alleged  by  the  plaintiff  below  to  be  merely 
colourable  and  fraudulent,  for  the  purpose  of  depriving  her 
of  her  possession,  obtained  a  judgment  and  execution  there- 
on, under  which  the  possession  was  delivered  to  the  plain- 
tiff in  that  suit,  who  immediately  afterwards  leased  the  pre- 
mises to  the  father  for  two  lives,  at  a  rent  of  one  dollar  per 
annum.  The  fairness  of  the  transactions  was  made  a  ques- 
tion on  the  trial,  and  it  was  asserted  by  the  plaintiff  that, 
notwithstanding  the  eviction  of  Elisha  Satterlee  under  the 
above  proceedings,  he  still  continued  to  be  her  tenant. 

The  judge,  after  noticing  in  his  charge  the  decision  of 
the  supreme  court  in  1826,  and  the  act  of  assembly  before 
recited,  stated  to  the  jury  the  general  principle  of  law, 
which  prevents  a  tenant  from  controverting  the  title  of  his 
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landlord  by  showing  it  to  be  defective,  the  exception  to  that 
principle  where  the  landlord  claims  under  a  Connecticut 
title,  as  laid  down  by  the  above  decision,  and  the  effect  of  the 
act  of  assembly  upon  that  decision,  which  act  he  pronounc- 
ed to  be  binding  on  the  Court.  He  therefore  concludedi 
and  so  charged  the  jury,  that  if  they  should  be  satisfied  from 
the  evidence,  that  the  transactions  between  the  two  Satter- 
lees  before  mentioned,  were  bona  fide,  and  that  John  F. 
Satterlee  was  the  actual  purchaser  of  the  land»  then  the  de- 
fendants might  set  up  the  eviction  as  a  bar  to  the  plaintiflTs 
recovery  as  landlord.  But  that  if  the  jury  should  be  satisfied 
that  those  transactions  were  collusive,  and  that  Elisha  Sat- 
terlee was  in  fact  the  real  purchaser,  and  the  name  of  his 
son  inserted  in  the  deed  for  the  fraudulent  purpose  of  de- 
stroying the  right  of  the  plaintiff  as  landlord;  then  the  merely 
claiming  under  a  Connecticut  title,  would  not  deprive  her  of 
her  right  to  recover  in  that  suit. 

To  this  charge,  of  which  the  substance  only  has  been 
stated,  an  exception  was  taken,  and  the  whole  of  it  is  spread 
upon  the  record.  The  jury  found  a  verdict  for  the  plaintiff; 
and  judgment  being  rendered  for  her,  the  cause  was  again 
taken  to  the  supreme  court  by  a  writ  of  error. 

The  only  question  which  occurs  in  this  cause,  which  it  if 
competent  to  this  Court  to  decide  is,  whether  the  statute  of 
Pennsylvania  which  has  been  mentioned,  of  the  8th  of  April 
1826,  is  or  is  not  objectionable,  on  the  ground  of  its  repug- 
nancy to  the  constitution  of  the  United  States  9  But  before 
this  inquiry  is  gone  into,  it  will  be  proper  to  dispose  of  a 
preliminary  objection  made  to  the  jurisdiction  of  this  Court, 
upon  the  ground  that  there  is  nothing  apparent  on  this  re- 
cord to  raise  that  question,  or  otherwise  to  bring  this  case 
within  any  of  the  provisions  of  the  25th  section  of  the  judi- 
ciary act  of  1789. 

Questions  of  this  nature  have  frequently  occurred  in  this 
Court,  and  have  given  occasion  for  a  critical  examination  of 
the  above  section,  which  has  resulted  in  the  adoption  of  cer- 
tain principles  of  construction  applicable  to  it,  by  which  the 
objection  now  to  be  considered  may,  without  much  difficul- 
ty, be  decided.  2  fVhaUon,  363.  4  fVheaton,  3li.  12 
Vol.  II.— 3  B 
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Wheaton,  117.  One  of  those  principles  is,  that  if  it  suffi- 
ciently appear  from  the  record  itself,  that  the  ropugnancy 
of  a  statute  of  a  state  to  the  constitution  of  the  United  States 
was  drawn  into  question,  or  that  that  question  was  applica- 
ble to  the  case,  this  Court  has  jurisdiction  of  the  cause  under 
the  section  of  the  act  referred  to;  although  the  record  should 
not,  in  terms,  state  a  misconstruction  of  the  constitution  of 
the  United  States,  or  that  the  repugnancy  of  the  statute  of  the 
state  to  any  part  of  that  constitution  was  drawn  into  question. 

Now  it  is  manifest  from  this  record,  not  only  that  the  con- 
stitutionality of  the  statute  of  the  8th  of  April  1826,  was 
drawn  into  question,  and  was  applicable  to  the  case,  but  that 
it  was  so  applied  by  the  judge,  and  formed  the  basis  of  his 
opinion  to  the  jury,  that  they  should  find  in  favour  of  the 
plaintiff,  if  in  other  respects  she  was'  entitled  to  a  verdict. 
It  is  equally  manifest  that  the  right  of  the  plaintiff  to  recover 
in  that  action  depended  on  that  statute ;  the  effect  of  which 
was  to  change  the  law,  as  the  supreme  court  had  decided  it 
to  be  in  this  very  case  in  the  year  1825.     13  S.  fy  R.  133. 

That  the  charge  of  the  judge  forms  a  part  of  this  record 
is  unquestionable.  It  was  made  so  by  the  bill  of  exceptions, 
and  would  have  been  so  without  it,  under  the  statute  of  the 
24th  of  February  1806,  of  that  state;  which  directs,  that  in 
all  cases  in  which  the  opinion  of  the  court  shall  be  delivered, 
if  either  party  require  it,  it  is  made  the  duty  of  the  judges 
to  reduce  the  opinion,  with  their  reasons  therefor,  to  writing, 
and  to  file  the  same  of  record  in  the  cause.  In  the  case  of 
Downing  vs.  Baldwin,  1  Serg,  Sf  Rawk,  298,  it  was  decided 
by  the  supreme  court  of  Pennsylvania,  that  the  opinion  so 
filed  becomes  part  of  the  record,  and  that  any  error  in  it  may 
be  taken  advantage  of  on  a  writ  of  error  without  a  bill  of 
exceptions. 

It  will  be  sufficient  to  add  that  this  opinion  of  the  court 
of  common  pleas  was,  upon  a  writ  of  error,  adopted  and 
affirmed  by  the  supreme  court ;  and  it  is  the  judgment  of 
that  court  upon  the  point  so  decided  by  the  inferior  court ; 
and  not  ihe  reasoning  of  the  judges  upon  it,  which  this  Court 
is  now  called  upon  to  revise. 

We  come  now  to  the  main  question  in  this  cause.     Is  the 
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act  which  is  objected  to,  repugnant  to  any  provision  of  the 
constitution  of  the  United  States  9  It  is  alleged  to  be  so 
by  the  counsel  for  the  plaintiff  in  error,  for  a  variety  of 
reasons  ;  and  particularly,  because  it  impairs  the  obligation 
of  the  contract  between  the  state  of  Pennsylvania  and  the 
plaintiff  who  claims  title  under  her  grant  to  Wharton,  at 
well  OS  of  the  contract  between  Satteriee  and  Matthewson ; 
because  it  creates  a  contract  between  parties  where  none 
previously  existed,  by  rendering  that  a  binding  contract 
which  the  law  of  the  land  had  declared  to  be  invalid ;  and 
because  it  operates  to  divest  and  destroy  the  vested  rights 
of  the  plaintiff.  Another  objection  relied  upon  is,  that  in 
passing  the  act  in  question,  the  legislature  exercised  those 
functions  which  belong  exclusively  to  the  judicial  branch  of 
the  government. 

Let  these  objections  be  considered.  The  grant  to  Whar- 
ton bestowed  upon  him  a  fee  simple  estate  in  the  land 
granted,  together  with  all  the  rights,  privileges  and  advan- 
tages which,  by  the  laws  of  Pennsylvania,  that  instrument 
might  legally  pass.  Were  any  of  those  rights,  which  it  is 
admitted  vested  in  his  vendee  or  alienee,  disturbed,  or  im- 
paired by  the  act  under  consideration  9  It  does  not  appear 
from  the  record,  or  even  from  the  reasoning  of  the  judges 
of  either  court,  that  they  were  in  any  instance  denied,  or 
even  drawn  into  question.  Before  Satteriee  became  entitled 
to  any  part  of  the  land  in  dispute  under  Wharton,  he  had 
voluntarily  entered  into  a  contract  with  Matthewson,  by 
which  he  became  his  tenant,  under  a  stipulation  that  either 
of  the  parties  might  put  an  end  to  the  tenancy  at  the  ter- 
mination of  any  one  year.  Under  this  new  contract,  which, 
if  it  was  ever  valid,  was  still  subsisting  and  in  full  force  at 
the  time  when  Satteriee  acquired  the  title  of  Wharton,  he 
exposed  himself  to  the  operation  of  a  certain  principle  of 
the  common  law,  which  estopped  him  from  controverting 
the  title  of  his  landlord,  by  setting  up  a  better  title  to  the 
land  in  himself,  or  one  outstanding  in  some  third  person. 

It  is  true  that  the  supreme  court  of  the  state  decided,  in 
the  year  1825,  that  this  contract,  being  entered  into  with  a 
person  claiming  under  a  Connecticut  title,  was  void ;  so  that 
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the  principle  of  law  which  has  been  mentioned  did  not 
apply  to  it.  But  the  legislature  afterwards  declared  by  the 
act  under  examination,  that  contracts  of  that  nature  were 
valid,  and  that  the  relation  of  landlord  and  tenant  should 
exist,  and  be  held  effectual,  as  well  in  contracts  of  that 
description,  as  in  those  between  other  citizens  of  the  state. 

Now  this  law  may  be  censured,  as  it  has  been,  as  an  un- 
wise and  unjust  exercise  of  legislative  power ;  as  retrospec- 
tive in  its  operation  ;  as  the  exercise,  by  the  legislature,  of 
a  judicial  function;  and  as  creating  a  contract  between 
parties  where  none  previously  existed.  All  this  may  be  ad- 
mitted ;  but  the  question  which  we  are  now  considering  is, 
does  it  impair  the  obligation  of  the  contract  between  the 
state  and  Wharton,  or  his  alienee  ?  Both  the  decision  of 
the  supreme  court  in  1825,  and  this  act,  operate,  not  upon 
that  contract,  but  upon  the  subsequent  contract  between 
Satterlee  and  Matthewson.  No  question  arose,  or  was  de- 
cided, to  disparage  the  title  of  Wharton,  or  of  Satterlee  as 
his  vendee.  So  far  from  it,  that  the  judge  stated  in  his 
charge  to  the  jury,  that  if  the  transactions  between  John 
F.  Satterlee  and  Elisha  Satterlee  were  fair,  then  the  elder 
title  of  the  defendant  must  prevail,  and  he  would  be  entitled 
to  a  verdict. 

We  are  then  to  inquire,  whether  the  obligation  of  the 
contract  between  Satterlee  and  Matthewson  was  impaired 
by  this  statute?  The  objections  urged  at  the  bar,  and  the 
arguments  in  support  of  them,  apply  to  that  contract,  if  to 
either.  It  is  that  contract  which  the  act  declared  to  be 
valid,  in  opposition  to  the  decision  of  the  supreme  court ; 
and  admitting  the  correctness  of  that  decision,  it  is  not  easy 
to  perceive  how  a  law  which  gives  validity  to  a  void  con- 
tract, can  be  said  to  impair  the  obligation  of  that  contract. 
Should  a  statute  declare,  contrary  to  the  general  principles 
of  law,,  that  contracts  founded  upon  an  illegal  or  immoral 
consideration,  whether  in  existence  at  the  time  of  passing 
the  statute,  or  which  might  hereafter  be  entered  into,  should 
nevertheless  be  valid  and  binding  upon  the  parties;  all  would 
admit  the  retrospective  character  of  such  an  enactment,  and 
that  the  effect  of  it  was  to  create  a  contract  between  parties 
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where  none  had  previously  existed.  But  it  surely  canool  be 
contended,  that  to  create  a  contract,  and  to  destroy  or  im- 
pair one,  mean  the  same  thing. 

If  the  effect  of  the  statute  in  question,  be  not  to  impair 
the  obligation  of  either  of  those  contracts,  and  none  other 
appear  upon  this  record,  is  there  any  other  part  of  tife  con- 
stitution of  the  United  States  to  which  it  is  repugnant?  It 
is  said  to  be  retrospective.  Be  it  so;  but  retrospective  laws 
which  do  not  impair  the  obligation  of  contracts,  or  partake 
of  the  character  of  ex  post  fecto  laws,  are  not  condemned 
or  forbidden  by  any  part  of  that  instrument. 

All  the  other  objections  which  have  been  made  to  this 
statute,  adroit  of  the  same  answer.  There  ia  nothing  in  the 
constitution  of  the  United  States,  which  forbids  the  legis- 
lature of  a  state  to  exercise  judicial  functions.  The  case  of 
Ogden  V8.  Blackledge  came  into  this  Court  from  the  circuit 
court  of  the  United  States,  and  not  from  the  supreme  court 
of  North  Carolina ;  and  the  question,  whether  the  act  of  1799, 
which  partook  of  a  judicial  character,  was  repugnant  to  the 
constitution  of  the  U6ited  States,  did  not  arise,  and  conse- 
quently was  not  decided.  It  may  safely  be  affirmed,  that 
no  case  has  ever  been  decided  in  this  Court,  upon  a  writ  of 
error  to  a  state  court,  which  affords  the  slightest  counte- 
nance to  this  objection. 

The  objection  however  which  was  most  pressed  upon  the 
court,  and  relied  upon  by  the  counsel  for  the  plaintiff  in 
error,  was,  that  the  effect  of  this  act  was  to  divest  rights 
which  were  vested  by  law  in  Satterlee.  There  is  certainly 
no  part  of  the  constitution  of  the  United  States  which  ap- 
plies to  a  state  law  of  this  description ;  nor  are  we  aware  of 
any  decision  of  this,  or  of  any  circuit  court,  which  has  con- 
demned such  a  law  upon  this  ground ;  provided  its  effect  be 
not  to  impair  the  obligation  of  a  contract ;  and  it  has  been 
shown,  that  the  act  in  question  has  no  such  effect  upon  either 
of  the  contracts  which  have  been  before  mentioned. 

In  the  case  of  Fletcher  vs.  Peck,  it  was  stated  by  the 
chief  justice,  that  it  might  well  be  doubted,  whether  the 
nature  of  society  and  of  government  do  not  prescribe  some 
limits  to  the  legislative  power ;  and  he  asks,  ^^  if  any  be  pre- 
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scribed,  where  are  they  to  be  found,  if  the  property  of  an 
individual,  fairly  and  honestly  acquired,  may  be  seized  with- 
out compensation  9"  It  is  no  where  intimated  in  that  opinion, 
that  a  state  statute,  which  divests  a  vested  right,  is  repug- 
nant to  the  constitution  of  the  United  States;  and  the  case 
in  whith  that  opinion  was  pronounced,  was  removed  into 
this  Court  by  writ  of  error,  not  from  the  supreme  court  of  a 
state,  but  from  a  circuit  court. 

The  strong  expressions  of  the  Court  upon  this  point,  in  the 
cases  of  Vanhorne's  lessee  vs.  Dorance,  and  The  Society 
for  the  Propagation  of  the  Gospel  t;^.  Wheeler,  were  founded 
expressly  on  the  constitution  of  the  respective  states  in  which 
those  cases  were  tried. 

We  do  not  mean  in  any  respect  to  impugn  the  correctness 
of  the  sentiments  expressed  in  those  cases,  or  to  question 
the  correctness  of  a  circuit  court,  sitting  to  administer  the 
laws  of  a  state,  in  giving  to  the  constitution  of  that  state  a 
paramount  authority  over  a  legislative  act  passed  in  viola- 
tion of  it.  We  intend  to  decide  no  more  than  that  the  statute 
objected  to  in  this  case  is  not  repugnant  to  the  constitution 
of  the  United  States,  and  that  unless  it  be  so,  this  Court  has 
no  authority,  under  the  25th  section  of  the  judiciary  act,  to 
re-examine  and  to  reverse  the  judgment  of  the  supreme 
court  of  Pennsylvania  in  the  present  case. 

That  judgment  therefore  must  be  affirmed  with  costs. 

Mr  Justice  Johnsox. — I  assent  to  the  decision  entered  in 
this  cause,  but  feel  it  my  duty  to  record  my  disapprobation 
of  the  ground  on  which  it  is  placed.  Could  I  have  brought 
myself  to  entertain  the  same  view  of  the  decision  of  the 
supreme  court  of  Pennsylvania,  with  that  which  my  brethren 
have  expressed,  I  should  have  felt  it  a  solemn  duty  to  reverse 
the  decision  of  that  court,  as  violating  the  constitution  of 
the  United  States  in  a  most  vital  part. 

What  boots  it  that  I  am  protected  by  that  constitution 
from  having  the  obligation  of  my  contracts  violated,  if  the 
legislative  power  can  create  a  contract  for  me,  or  render 
binding  upon  me  a  contract  which  was  null  and  void  in  its 
creation  9     To  give  efficacy  to  a  void  contract,  is  not,  it 
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18  true,  viotating  a  contract,  but  it  is  doing  infinitely  worse; 
it  is  advancing  to  the  very  extreme  of  that  class  of  arbitrary 
and  dcHpotic  acts,  which  bear  upon  individual  rights  and 
liabilities,  and  against  the  whole  of  which  the  constitution 
most  clearly  intended  to  interpose  a  protection  commensu- 
rate with  the  evil. 

And  it  is  very  clear  to  my  mind,  that  the  cause  here  did 
not  call  for  the  decision-  now  rendered.  There  is  another, 
and  a  safe  and  obvious  ground  upon  which  the  decision  of 
the  Pennsylvania  court  may  be  sustained. 

The  fallacy  of  the  argument  of  the  plaintiff  in  error  con- 
sists in  this,  that  he  would  give  to  the  decision  of  a  court, 
on  a  point  arising  in  the  progress  of  his  cause,  the  binding 
effect  of  a  statute  or  a  judgment ;  that  he  would  in  fact  re- 
strict the  same  court  from  revising  and  overruling  a  decision 
which  it  has  once  rendered,  and  from  entering  a  different 
judgment,  from  that  which  would  have  been  rendered  in  the 
same  court,  had  the  first  decision  been  adhered  to.  It  is 
impossible  in  examining  the  cause,  not  to  perceive  that  the 
statute  complained  of  was  no  more  than  declarative  of  the 
law  on  a  point  on  which  the  decisions  of  the  state  courts 
had  fluctuated,  and  which  never  was  finally  settled  until  the 
decision  took  place  on  which  this  writ  of  error  is  sued  out. 

The  decision  on  which  he  relies,  to  maintain  the  inva- 
lidity of  the  Connecticut  lease,  was  rendered  on  a  motion 
for  a  new  trial;  all  the  right  it  conferred  was  to  have  that 
new  trial ;  and  it  even  appears  that  before  that  new  trial  took 
place,  the  same  court  had  decided  a  cause,  which  in  effect 
overruled  the  decision  on  which  he  now  rests ;  so  that  when 
this  act  was  passed,  he  could  not  even  lay  claim  to  that  im- 
perfect state  of  right,  which  uniform  decisions  are  supposed 
to  confer.  The  latest  decision  in  fact,  which  ought  to  be 
the  precedent  if  any,  was  against  his  right. 

It  is  perfectly  clear,  when  we  examine  the  reasoning  of 
the  judges  on  rendering  the  judgment  now  under  review, 
that  they  consider  the  law  as  unsettled,  or  rather,  as  settled 
against  the  plaintiff  here  at  the  time  the  act  was  passed; 
and  if  so,  what  right  of  his  has  been  violated  1  The  act 
does  no  more  than  what  the  courts  of  justice  had  done,  and 
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would  do  without  the  aid  of  the  law;  pronounce  the  decision 
on  which  he  relies  as  erroneous  in  principle,  and  not  bind- 
ing in  precedent. 

The  decision  of  the  state  court  is  supported  under  this 
view  of  the  subject,  without  resorting  to  the  portentous  doc- 
trine (for  I  must  call  it  portentous),  that  a  state  may  declare 
a  void  deed  to  be  a  valid  deed,  as  affecting  individual  liti- 
gants on  a  point  of  right,  without  violating  the  constitution 
of  the  United  States.  If  so,  why  not  create  a  deed,  or  de- 
stroy the  operation  of  a  limitation  act  after  it  has  vested  a 
titled 

The  whole  of  this  difficulty  arises  out  ofthat  unhappy  idea, 
that  the  phrase  '^  ex  post  facto,"  in  the  constitution  of  the 
United  States,  was  confined  to  criminal  cases  exclusively ;  a 
decision  which  leaves  a  large  class  of  arbitrary  legislative 
acts  without  the  prohibitions  of  the  constitution.  It  was  in 
anticipation  of  the  consequences,  that  I  took  occasion  in  the 
investigations  on  the  bankrupt  question,  to  make  a  remark 
on  the  meaning  of  that  phrase  in  the  constitution.  My  sub- 
sequent investigations  have  confirmed  me  in  the  opinion 
then  delivered,  and  the  present  case  illustrates  its  correct- 
ness; I  will  subjoin  a  note(a)  to  this  opinion  devoted  to  the 
examination  of  that  question. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  supreme  court  of  the  state  of  Pennsylvania 
for  the  middle  district  of  Pennsylvania,  and  was  argued  by 
counsel ;  on  consideration  whereof,  it  is  considered,  ordered, 
and  adjudged  by  this  Court,  that  the  judgment  of  the  said 
supreme  court  for  the  state  of  Pennsylvania  in  this  cause  be, 
and  the  same  is  hereby  affirmed  with  costs. 


(a)  For  thU  note  see  the  end  of  tlie  volume. 
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JoBK  Reynolds,  Tenant  the  Unttbd  States,  Plaintiff  vs. 

Duncan  M'Arthiis,  Defendant. 

The  lands  north  west  of  the  river  Ohio,  between  the  rirers  Scioto  and  Little 
hSami,  lying  west  of  Ludlow's  line,  east  of  Roberts's  line  and  south  of  the  In- 
diaa  boundary,  reserved  by  Virginia,  in  her  deed  of  cession  to  the  United 
States  of  March  1784,  for  the  satisfaction  of  the  military  bounties  Virginia  had 
promised,  were  not,  prior  to  1810,  by  any  legislative  acts  of  the  government 
of  the  United  States,  withdrawn  from  appropriation  under  and  by  virtue  of 
Virginia  militaiy  land  warrants.  A  patent  issued  on  the  12th  of  October  1812, 
founded  upon  a  military  land  warrant,  for  land  within  the  reserved  lands,  is 
valid  against  a  claimant  of  the  same  land,  holding  under  a  sale  made  by  the 
United  States. 

ERROR  to  the  supreme  court  of  Ohio. 

This  was  ao  action  of  ejectment,  brought  originally  in  the 
court  of  common  pleas  for  Champaign  county  in  the  state 
of  OhiOi  by  M'Ar^ur,  the  defendant  in  error,  against  Rey- 
iioldsy  the  tenant  in  possession.  In  that  court  a  verdict  and 
jwi^ment  were  rendered,  in  favour  of  the  plaintiff  below. 
The  plaintiff  in  error  appealed  to  the  supreme  court  of  Ohio 
for  that  county. 

On  the  trial  in  the  latter  court,  (being  by  the  laws  of 
Ohio,  a  trial  de  novo,)  M'Arthur  again  obtained  a  verdict 
and  judgment  in  his  favour.  M'Arthur  claimed  the  land  in 
controversy  under  a  patent  from  the  United  States,  bearing 
date  October  the  12th,  1812,  founded  on  entry  and  survey 
made  in  the  year  1810,  on  a  warrant  granted  for  services 
in  the  Virginia  line  on  continental  establishment  during  the 
war  of  the  revolution.  Reynolds,  the  defendant  below, 
claimed  as  the  assignee  of  one  Henry  Van  Meter,  who  in 
the  year  1805  entered  the  land  in  controversy  at  the  Cin- 
cinnati land  office.  It  reverted  to  the  United  States  in  the 
year  1813,  for  non-payment  of  the  purchase  money,  and 
during  the  same  year  it  was  entered  again  by  Van  Meter, 
and  the  certificate  of  entry  as«gned  by  him  to  Reynolds. 

The  deed  of  cession  of  the  country  north  west  of  the 
Ohio  river,  from  Virginia  to  the  United  States,  dated  in 
March  1784,  reserved  the  country  between  the  rivers  ScMo 
Vol.  II.— 3  C 
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and  lAttk  Jlfiami,  for  the  satisfaction  of  the  military  bouii' 
ties  Virginia  had  promised  to  her  officers  and  soldiers  on 
continental  establishment.  The  sources  of  the  two  rivers 
are  between  fifty  and  sixty  miles  apart,  and  the  country 
between  them  makes  a  part  of  the  western  boundary  of  the 
reservation.  In  1802,  Israel  Ludlow  was  directed  by  the 
then  surveyor  general  of  the  United  States,  to  run  the  boun- 
dary line  between  these  rivers,  who  in  that  year  accordingly 
ran  a  direct  line  from  the  source  of  the  Little  Miami  to- 
wards what  he  supposed  to  be  the  source  of  the  Scioto ;  to 
which  river  he  did  not  extend  his  line,  in  consequence  of 
being  arrested  in  his  survey  by  the  Indians  at  the  Green- 
ville treaty  line,  that  line  being  then  the  Indian  boundary. 
The  line  run  by  Ludlow  is  called  Ludlow*s  line. 

In  the  year  1812  congress  passed  an  act  authorising  the 
appointment  of  three  commissioners,  who,  in  conjunction 
with  commissioners  to  be  appointed  by  Virginia,  were  di- 
rected to  run  the  boundary  line  between  the  sources  of 
these  rivers,  with  authority  to  agree  upon  and  establish  the 
same.  They  proceeded  to  ascertain  the  sources  of  these 
rivers,  and  employed  a  surveyor  of  the  name  of  Roberts  to 
run  a  direct  line  between  them.  While  he  was  running  the 
line,  a  misunderstanding  arose  among  the  commissioners  as 
to  the  principle  on  which  the  boundary  should  be  settled. 
The  Virginia  commissioners  contended  for  a  line  from  the 
source  of  the  Scioto  to  the  mouth  of  the  Little  Miami  as 
the  boundary.  The  United  States  commissioners  claimed 
the  line  then  running  between  the  sources  of  the  two  rivers 
as  the  boundary. 

The  commissioners  separated  without  agreeing  upon  a 
boundary.  This  line  is  called  Roberts^s  line.  It  runs  from 
nearly  the  same  point  on  the  Little  Miami,  at  which  Lud- 
low's line  commences,  to  a  point  on  the  Scioto  several  miles 
west  of  the  termination  of  Ludlow's  line  when  extended  to 
the  latter  river.  The  two  lines  include  a  triangular  gore  of 
country  extending  from  one  river  to  the  other.  Shortly  after 
Ludlow's  line  was  run,  the  surveyors  in  the  employment  of 
the  United  States  proceeded  to  survey  the  country  west  of 
and  bounding  upon  that  line,  as  far  as  the  Indian  boundary, 
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and  the  officers  at  the  Cincinnati  land  office  sold  the  whole 
or  part  of  the  country  lying  between  Ludlow's  and  Roberts's 
lines,  as  the  land  of  the  United  States ;  among  which  was  the 
land  in  controversy.  The  act  of  1812  declared  that  Lud- 
low's line  should  be  the  boundary,  until  otherwise  establish- 
ed by  the  conserU  of  Virginia  and  the  United  States.  By 
another  act  of  congress  passed  in  1818,  Ludlow's  line  to  the 
Oreenville  treaty  line,  was  made  the  boundary  until  othef' 
wise  directed  by  law.  And  above  the  Gieenville  treaty  line  to 
the  Scioto,  Roberts's  line  was  made  by  that  act  the  boundary. 

The  land  in  controversy  was  admitted  by  the  parties 
to  lie  on  Buck  creek,  a  water  of  the  Great  Miami  river, 
adjoining  Ludlow's  line,  and  south  of  the  Indian  boundary 
line.  The  plaintiff  below,  M'Arthur,  further  agreed  that 
if  the  land  in  controversy  did  not  lie  between  the  rivers 
Scioto  and  Little  Miami,  a  verdict  and  judgment  should  be 
rendered  against  him. 

On  the  trial  in  the  supreme  court  of  Ohio,  the  counsel  for 
the  plaintiff  in  error  prayed  the  court  to  give  the  jury  eight 
several  instructions ;  all  of  which  that  court  refused  to  give. 

To  this  refusal  a  bill  of  exceptions  was  tendered,  upon 
which  the  writ  of  error  is  founded. 

The  instructions  prayed  for  by  the  counsel  for  the  plain- 
tiff in  the  court  below,  were  as  follows : .' 

1.  That  the  lands  west  of  Ludlow's  line,  east  of  Roberts's 
line,  and  south  of  the  Indian  boundary  line,  had  been  with- 
drawn from  appropriation,  under  and  by  virtue  of  said  mili- 
tary land  warrants,  prior  to  the  year  1810;  and  that  as  the 
same  had,  pursuant  to  the  acts  of  congress  in  such  case  made 
and  provided,  been  directed  to  be  surveyed  and  sold ;  and 
that,  as  the  same  had  accordingly  been  surveyed  and  sold 
to  the  defendant,  prior  to  the  year  1810;  consequently  that 
the  plaintiff's  patent  is  void :  and  their  verdict  ought  to  be 
for  the  defendant. 

3.  That  as  the  third  section  of  the  act  of  congress  of  the 
United  States  of  1 1th  April  1818,  declares :  ''that  from  the 
source  of  the  Little  Miami  river  to  the  Indian  boundary  line 
established  by  the  treaty  of  Greenville  in  1795,  the  line  de- 
signated as  the  westerly  boundary  line  of  the  Virginia  tract, 
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by  an  act  of  congress  passed  on  the  23d  day  of  March  1804, 
entitled  '  an  act  to  ascertain  the  boundary  of  the  lands  re- 
served by  the  state  of  Virginia,  north  west  of  the  river  Ohio, 
for  the  satisfaction  of  her  officers  and  soldiers  on  continental 
esta1)lishroent,  and  to  limit  the  period  for  locating  the  said 
lands,'  shall  be  considered  and  held  as  such  vntil  otherwise 
directed  by  law ;"  and  as  said  boundary  line  was  run  by  Lud- 
low, under  the  directions  of  the  surveyor  general,  pursuant 
to  an  act  of  congress,  entitled  "An  act  to  extend  and 
continue  in  force  the  provisions  of  an  act  entitled  'an 
act  giving  a  right  of  pre-emption  to  certain  persons  who 
have  contracted  with   John  Cleves  Symmes,  or  his  asso- 
ciates, for  lands  lying  between  the  Miami  riven,  in  the  ter- 
ritory north  west  of  the  Ohio,  and  for  other  purposes,'  "  ap- 
proved May  1st,  1802 ;  and  offered  for  sale  at  public  auction, 
at  the  Cincinnati  land  office,  pursuant  to  the  act  entitled, 
"  An  act  making  provision  for  the  disposal  of  public  lands 
in  the  Indiana  territory,  and  for  other  purposes,"  approved 
March  26th,  1804,  must  be  construed  as  having  relation  back 
to  the  above  recited  act,  entitled  "  An  act  to  ascertain  the 
boundary  of  the  lands  reserved  by  the  state  of  Virginia, 
north  west  of  the  river  Ohio,  for  the  satisfaction  of  the  offi- 
cers and  soldiers  on  continental  establishment,  and  to  limit 
the  period  for  locating  said  lands,"  approved  23d  of  March 
1804,  was  passed,  and  took  effect;  and  as  the  plaintiff's 
patent  covers  lands  west  of  that  line,  and  south  of  the  Green- 
ville treaty  line,  and  is  based  on  an  entry  made  in  1810,  on 
a  Virginia  continental  land  warrant,  which  land  had  been 
surveyed  and  sold  to  the  defendant,  pursuant  to  the  act  of 
congress  prior  to  the  year  1810,  the  plaintiff's  patent  is  void : 
and  their  verdict  ought  to  be  Tor  the  defendant. 

3.  That  according  to  the  true  intent  and  meaning  of  the 
act  and  deed  of  cession  from  Virginia  to  the  United  States, 
and  the  several  acts  of  congress  relative  to  the  sale  of  the 
public  lands  of  the  United  States,  the  lands  lying  between 
the  rivers  Scioto  and  Little  Miami  are  bounded  by  a  line  ex- 
tending from  the  source  or  point  of  land  farthest  removed 
from  the  mouths  of  these  respective  rivers,  from  which  the 
rain  descending  on  the  earth,  runs  down  into  their  respec- 
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tive  channels,  along  the  top  of  the  ridges  dividing  the  waters 
of  the  Scioto  from  the  waters  of  the  Great  Miami,  which 
empty  into  the  Ohio  below  the  mouth  of  the  Little  Miami,  at 
delineated  on  the  diagram  returned  by  the  county  surveyor 
for  the  defendant  in  this  cause ;  and  as  the  plaintiff's  patent 
covers  land  west  or  without  the  boundary  of  the  district  so 
bounded  as  aforesaid,  and  is  based  on  an  entry  on  a  Virgi- 
nia continental  land  warrant,  which  entry  was  made  in  the 
year  1810,  and  which  said  entry  and  patent  cover  lands 
which  had,  pursuant  to  the  acts  of  congress,  been  surveyed 
and  sold  to  the  defendant,  prior  to  the  date  of  the  plaintiff's 
said  entry,  the  plaintiff's  patent  is  void :  and  their  verdict 
ought  to  be  for  the  defendant. 

4.  That  if  the  line  connecting  the  rivers  Scioto  and  Little 
Miami,  cannot,  according  to  the  true  intent  and  meaning  of 
the  said  act  and  deed  of  cession,  and  the  several  acts  of  con- 
gress for  the  sale  of  their  public  lands,  be  extended,  as  stated 
in  instructions  last  above  asked,  then  that  the  line  connect- 
ing the  rivers  Scioto  and  Little  Miami,  so  as  to  include  all 
the  lands  between  the  said  two  rivers,  must  be  extended 
from  the  source  of  the  Little  Miami,  parallel  to  the  general 
course  of  the  Ohio  river,  until  it  intersect  the  river  Scioto ; 
and  as  the  plaintiff's  patent  is  based  on  a  Virginia  conti- 
nental land  warrant,  which  warrant  had  been  located  in 
1810  on  lands  which  had  prior  to  the  year  1810  been  sur- 
veyed and  sold  to  the  defendant  pursuant  to  the  acts  of  con- 
gress, the  patent  of  the  plaintiff  is  void :  and  their  verdict 
ought  to  be  for  the  defendant. 

5.  That  if  the  line  connecting  the  rivers  Scioto  and  Lit- 
tle Miami,  cannot,  according  to  the  true  intent  and  meaning 
of  the  said  act  and  deed  of  cession,  be  extended,  as  stated  in 
either  of  the  instructions  asked  for  above,  then  that  the 
sources  of  the  said  two  rivers  must  be  at  that  point  in  their 
respective  channels,  at  which,  from  the  union  of  several  ri- 
vulets, brooks,  or  creeks,  sufficient  water  flows  at  an  ordi- 
nary stage,  on  which  to  navigate  small  vessels  laden ;  and 
tliat  the  line  connecting  said  rivers,  must  be  a  direct  line 
from  said  sources  so  ascertained  as  aforesaid ;  and  if,  from 
the  evidence,  the  jury  shall  find  that  the  lands  covered  by 
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the  plaintiff's  patent,  are  based  on  an  entry  covering  lands 
without  the  limits  of  said  Virginia  military  district,  so  call- 
ed, which  had,  prior  to  the  year  1810,  pursuant  to  the  acts 
of  congress  in  such  case  made  and  provided,  been  surveyed 
and  sold  to  the  defendant,  the  plaintiff's  patent  is  void:  and 
their  verdict  ought  to  be  for  the  defendant. 

6.  That  if  the  line  connecting  the  rivers  Scioto  and  Little 
Miami,  according  to  the  true  intent  and  meaning  of  the  said 
act  and  deed  of  cession,  cannot  be  extended,  as  stated  in 
either  of  the  instructions  asked  for  as  above,  then  that  the 
sources  of  the  said  two  rivers  must  be  considered  as  com- 
mencing at  that  point  in  their  respective  channels,  from 
which  the  water  flows  at  all  seasons  of  the  year ;  and  that 
said  rivers  must  be  connected  by  a  direct  line,  run  from  said 
sources  ;  and  if,  from  the  evidence,  the  jury  shall  find  that 
the  plaintiff's  patent  is  based  on  an  entry,  covering  lands 
without  the  limits  of  said  Virginia  military  district,  so  called, 
which  had  prior  to  the  year  1810  pursuant  to  the  acts  of 
congress  in  such  case  made  and  provided  been  surveyed 
and  sold  to  the  defendant,  the  plaintiff's  patent  is  void : 
and  their  verdict  ought  to  be  for  the  defendant. 

7.  That  if  the  line  connecting  the  rivers  Scioto  and  Lit- 
tle Miami,  according  to  the  true  intent  and  meaning  of  the 
said  act  and  deed  of  cession,  cannot  be  extended,  as  stated 
in  either  of  the  instructions  asked  for  above,  then  that  the 
sources  of  the  said  two  rivers  must  be  fixed  at  that  point  in 
their  respective  channels,  farthest  removed  from  their  re- 
spective mouths,  at  which  water  is  found  at  all  seasons  of 
the  year,  and  that  a  direct  line,  connecting  said  rivers,  must 
be  extended  from  said  points ;  and  if,  from  the  evidence,  the 
jury  shall  be  of  opinion  that  the  plaintiff's  patent  covers 
land  without  said  boundary,  so  fixed  as  aforesaid,  and  which 
is  based  on  an  entry  covering  said  land,  made  in  the  year 
1810,  which  had  pursuant  to  the  acts  of  congress  of  the 
United  States  been  surveyed  and  sold  to  the  defendant  by 
the  United  States  prior  to  the  year  1810,  the  plaintiff's  pa- 
tent is  void :  and  their  verdict  ought  to  be  for  the  defendant. 

8.  That  if  the  line  connecting  the  said  rivers  Scioto  and 
Little  Miami,  according  to  the  true  intent  and  meaning  of 
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the  said  act  and  deed  of  cession,  and  the  several  acts  of  con- 
gress relative  to  the  sale  of  the  public  lands  of  the  United 
States,  cannot  be  extended,  as  stated  in  either  of  the  in- 
stmctions  asked,  for  above,  then  that  the  sources  of  these 
streams  are  at  that  point,  farthest  removed  from  their  re- 
spective mouths,  from  which  the  rain  descending  on  the 
earth,  runs  down  into  their  respective  channels ;  and  that  the 
lands  lying  between  these  rivers  are  limited  by  a  direct  line 
ran  from  those  points ;  and  if,  from  the  evidence,  the  jury 
shall  be  of  opinion  that  the  plaintiff's  patent  covers  land 
without  the  limits  of  said  boundary,  so  stated  as  aforesaid, 
and  which  is  based  on  an  entry  made  in  the  year  1810,  which 
had,  pursuant  to  the  acts  of  congress  of  the  United  States, 
prior  to  the  said  year  1810,  been  surveyed  and  sold  to  the 
defendant  by  the  United  States,  pursuant  to  the  acts  of  con- 
gress, the  plaintiff's  patent  is  void:  and  their  verdict  ought 
to  be  for  the  defendant. 

But  the  court  declined  giving  the  instructions  asked  for : 
to  which  refusal  of  the  court  the  defendant,  by  his  counsel, 
excepted,  and  prays  the  court  here  to  sign  and  seal  this  bill 
of  exceptions,  which  is  done  accordingly,  July  I9th,  1827. 

This  case  was  argued  by  Mr  Scott  for  the  plaintiff  in  er- 
ror, and  by  Mr  Mason  and  Mr  Vinton  for  the  defendant 
Mr  Wirt,  attorney  general,  appeared  for  the  plaintiff  by  order 
of  the  government  of  the  United  States,  but  was  prevented 
taking  part  in  the  argument  by  indisposition. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  is  a  writ  of  error  to  a  judgment  rendered  by  the  su- 
preme court  of  Ohio  for  the  county  of  Champaign,  in  an 
ejectment  in  which  the  lessee  of  Duncan  M'Arthur  was 
plaintiff,  and  John  Reynolds  was  defendant.  The  plaintiff 
claimed  the  land  in  controversy,  under  a  patent  issued  on 
the  12th  day  of  October  1812,  founded  on  an  entry  made  in 
the  year  1810,  on  a  military  land  warrant  granted  by  the 
state  of  Virginia  for  services  during  the  war  of  the  revolu- 
tion, in  the  Virginia  line,  on  continental  establishment. 
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The  title  of  the  defendant  ia  thus  stated.  The  land  was 
sold  by  the  United  States  at  their  land  office  in  Cincinnati, 
in  the  year  ISOd,  to  Henry  Van  Meter.  It  reverted  to  the 
United  States  in  the  year  1813  on  account  of  the  non-pay- 
ment of  the  purchase  money ;  and  was  again  sold,  during  the 
same  year  at  the  same  office,  to  Henry  Van  Meter,  to  whom 
a  certificate  of  sale  was  issued,  which  he  afterwards  trans- 
ferred to  the  defendant  John  Reynolds. 

The  verdict  and  judgment  were  in  favour  of  the  plaintiff 
in  the  state  court.  At  the  trial,  the  counsel  for  the  defend- 
ant moved  the  court  to  instruct  the  jury  on  several  points 
made  in  the  cause,  and  excepted  to  the  refusal  of  the  court, 
to  give  these  instructions.  The  judgment  of  the  state  court, 
having  been  against  a  title  set  up  under  several  acts  of  con- 
gress, is  brought  before  this^Court  by  writ  of  error,  that  the 
construction  put  on  those  acts  by  that  court  may  be  re-ex- 
amined. The  inquiry  will  be,  whether  the  court  ought  to 
have  given  any  one  of  the  instructions  which  were  required. 
The  several  prayers  for  this  purpose  will  be  considered  in 
the  order  in  which  they  were  made. 

1.  The  first  instruction  asked  is,  that  the  lands  west  of 
Ludlow's  line,  east  of  Roberts's  line,  and  south  of  the  Indian 
boundary  line,  had  been  withdrawn  from  appropriation  under 
and  by  virtue  of  military  land  warrants  prior  to  the  year 
1810;  and  that  as  the  same  had,  pursuant  to  the  acts  of  ccm- 
gress  in  such  case  made  and  provided,  been  directed  to  be 
surveyed  and  sold,  and  had  accordingly  been  surveyed  and 
sold  to  the  defendant,  prior  to  the  year  1810;  the  plaintiff's 
patent  is  void,  and  their  verdict  ought  to  be  for  the  de- 
fendant. 

This  motion  does  not  question  the  bounds  of  the  lands 
reserved  by  Virginia  for  military  bounties,  but  supposing  the 
tract  of  country  west  of  Ludlow's  line,  east  of  Roberts's 
line,  and  south  of  the  Indian  boundary  line  to  be  within  that 
reserve,  asks  the  court  to  say,  that  congress  had,  prior  to 
the  year  1810,  when  M'Arthur's  entry  was  made,  withdrawn 
it  from  appropriation  under  and  by  virtue  of  military  land 
warrants.  ^ 
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Before  deciding  on  the  propriety  of  refuting  or  granting 
tfais  prayer,  it  will  l>e  necessary  to  review  the  legiBlation  of 
eongresB  on  this  Bubject. 

Tl)eactofthe9thof  June  1794(a},  taken  in  connection  with 
the  reflervalion  in  favour  of  their  officers  and  soldiers  coo- 
tiined  in  tho  deed  of  cession  made  by  Virginia,  unquestion- 
ably subjected  the  whole  of  the  military  reserve  to  the  satis- 
faction of  those  warrants,  for  which  the  reserve  was  made. 
Had  congress,  previous  to  tho  year  1810,  withdrawn  that 
portion  of  this  reserve  which  lies  between  the  line  run  by 
Ludlow,  and  that  run  by  Roberts,  from  its  liability  to  be  so 
tpproprialed  9 

So  early  as  the  year  1785,  congress  passed  "an  ordi- 
iuu)ce(&)  for  ascertaining  the  mode  of  disposing  of  lands  in 
the  western  territory,"  in  which,  for  the  purpose  of  securing 
to  the  officers  and  soldiers  of  the  Virginia  line  on  continen- 
tal establishment,  the  bounties  granted  them  by  that  state, 
it  is  ordained  "  that  no  part  of  the  land  between  the  rivers 
called  Little  Miami  and  Scioto,  on  the  north  west  side  of 
the  river  Ohio,  be  sold  or  in  any  manner  alienated,  until 
there  shall  first  have  been  laid  off  and  appropriated  for  the 
said  officers  and  soldiers  and  persons  claiming  under  them, 
the  lands  they  are  entitled  to  agreeably  to  the  said  deed  of 
cession  and  act  of  congress  accepting  the  same." 

The  scrupulous  regard  which  this  clause,  in  the  ordinance 
of  Hay  1785,  manifests  to  this  condition  made  by  Virginia 
in  her  deed  of  cession,  is  the  more  worthy  of  remark,  be- 
cause at  that  time  no  suspicion  was  entertained  that  the 
military  warranu  of  Virginia  would  cover  the  whole  terri- 
toty;  and  it  was  even  doubted,  as  tho  legislation  of  con- 
gress shows,  whether  any  part  of  that  territory  would  be  re- 
quired for  them.  Even  under  these  circumstances,  congress 
declared  the  determination  not  to  sell  or  alienate  any  land 
between  the  Scioto  and  the  Little  Miami. 

In  May  1796  congress  passed  "  an  act  providing  for  the 
■ale  of  the  lands  of  the  United  Sutes  in  the  territory  north 
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west  of  the  river  Ohio  and  above  the  mouth  of  Kentucky 
river(a)." 

The  second  section  enacts  that,  '^  the  part  of  the  said 
land  which  has  not  been  already  conveyed,"  &c.  ^'  or  which 
has  not  been  heretofore,  and  during  the  present  session  of 
congress  may  not  be  appropriated  for  satisfying  military 
land  bounties,  and  for  other  purposes,  shall  be  divided,"  &c. 

This  law  then,  from  which  the  whole  power  of  the  sur- 
veyor general  is  derived,  excludes  from  his  general  autho- 
rity all  lands  previously  appropriated  for  military  land  boun- 
ties and  for  other  purposes;  and  consequently  excludes 
from  it  the  lands  between  the  Scioto  and  the  Little  Miami. 

In  May  1800(6),  congress  passed  an  act  to  amend  the  act 
of  1796,  lyhich  enacts  "  that  for  the  disposal  of  the  lands 
of  the  United  States  directed  to  be  sold  by  the  original  act, 
there  shall  be  four  land  offices  established  in  the  said  terri- 
tory." The  places  at  which  these  land  offices  shall  be  fixed 
are  designated  in  the  act,  and  the  district  of  country  at- 
tached to  each  is  described.  One  of  these  is  Cincinnati,  the 
place  at  which  the  lands  in  controversy  were  sold,  and  the 
district  attached  to  it  is  that  below  the  Little  Miami. 

It  is  perfectly  clear  from  the  language  of  this  act,  that  it 
extends  to  those  lands  only  which  were  comprehended  in 
the  act  of  May  1796,  and  that  no  one  of  the  districts  esta- 
blished by  it,  comprehends  the  land  in  controversy.  Any 
general  phrases  which  may  be  found  in  the  law  must,  ac- 
cording to  every  rule  of  construction,  be  limited  in  their 
application  to  those  lands  which  the  original  act  authorized 
the  surveyor  general  to  lay  off  for  the  purpose  of  being  sold. 
If  he  surveyed  any  lands  to  which  that  act  does  not  extend, 
he  exceeded  his  authority,  and  the  survey  is  not  sanctioned 
by  the  law.  If  land  thus  surveyed  by  mistake  has  been 
sold,  the  sale  was  not  authorized  by  the  law  under  colour 
of  which  it  was  made. 

The  counsel  for  the  plaintiff  in  error  has  pressed  earnestly 
on  the  Court  the  grants  made  to  John  Cleves  Symmes,  and 


(a)  2  United  States  Lawt,  588. 
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to  the  purchasers  under  him.  We  are  not  sure  that  the  ar- 
gument on  this  point  has  been  clearly  understood,  and  have 
therefore  examined  that  transaction,  in  order  to  discover  its 
influence,  if  it  can  have  any,  on  the  question  now  under 
consideration. 

In  1787  John  Cleves  Symmes  applied  to  congress  for  a 
grant  to  himself  and  his  associates  of  the  lands  lying  within 
the  following  limits,  viz.  "  beginning  at  the  mouth  of  the 
Great  Miami  river,  thence  running  up  the  Ohio  to  the  mouth 
of  the  Little  Miami  river,  up  the  main  stream  of  the  Little 
Miami  river  to  the  place  where  a  due  west  line,  to  be  con- 
tinued from  the  western  termination  of  the  northern  boun- 
dary line  of  the  grant  to  Messrs  Sargent,  Cutler  &  Co.  shall 
intersect  the  said  Little  Miami  river,  thence  due  west,  con- 
tinuing the  said  western  line  to  the  place  where  the  said 
line  shall  intersect  the  main  branch  or  stream  of  the  Great 
Miami,  thence  down  the  Great  Miami  to  the  place  of  be- 
ginning." 

In  consequence  of  this  petition,  a  contract  was  entered 
into  for  the  sale  of  one  million  of  acres  of  land  to  begin  on 
the  bank  of  the  Ohio,  twenty  miles  along  its  meanders  above 
the  mouth  of  the  Great  Miami,  thence  to  the  mouth  of  the 
Great  Miami,  thence  up  that  river  to  a  place  whence  a  line 
drawn  due  east  will  intersect  a  line  drawn  from  the  place 
of  beginning,  parallel  with  the  general  course  of  the  Great 
Miami,  so  as  to  include  one  million  of  acres  within  these 
lines  and  the  said  rivers,  and  from  that  place  upon  the  said 
Great  Miami  river,  extending  along  such  lines  to  the  place 
of  beginning,  containing  as  aforesaid  one  million  of  acres. 

The  language  of  this  contract  does  not  indicate  any  in- 
tention on  the  part  of  congress  to  encroach  on  the  military 
reserve,  which  ihe  ordinance  of  May  n85,_then  in  full  force, 
had  excepted  from  sale  or  alienation. 

In  1792(a),  congrcBs,  at  the  request  of  John  C.  Symmes, 
passed  an  act  to  alter  this  contract  in  such  manner  that  the 
land  sold  should  extend  from  the  mouth  of  the  Great  Miami 
to  the  mouth  of  the  Little  Miami,  and  be  bounded  by  the 

'.a',  !  Umttd  Staff  Law,  270. 
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river  Ohio  on  the  south,  by  the  Great  Miami  on  the  west,  bj 
the  Little  Miami  on  the  east,  and  by  a  parallel  of  latitude  on 
the  north,  extending  from  the  Great  Miami  to  the  Little 
Miami,  so  as  to  comprehend  the  proposed  quantity  of  one 
million  of  acres." 

The  lands  then  which  might  be  granted  to  JohnC.  Symmes, 
in  pursuance  of  this  act  of  congress,  lay  between  the  Great 
and  Little  Miami,  and  were  to  lie  below  the  Little  Miami. 
The  Scioto  is  above  that  river;  so  that  congress  could  not 
have  intended  that  this  grant  to  Symmes  should  interfere  with 
the  military  reserve. 

On  the  36th  of  September,  in  the  year  1794,  a  deed  was 
executed  in  pursuance  of  the  act  of  1792,  conveying  to  John 
C.  Symmes  that  tract  of  land  beginning  at  the  mouth  of  the 
Great  Miami  river,  and  extending  from  thence  along  the  river 
Ohio  to  the  mouth  of  the  Little  Miami  river,  bounded  on  the 
south  by  the  river  Ohio,  on  the  west  by  the  Great  Miami, 
on  the  east  by  the  Little  Miami,  and  on  the  north  by  a 
parallel  of  latitude  to  be  i'un  from  the  Great  Miami  to  the 
Little  Miami,  so  as  to  comprehend  the  quantity  of  311,682 
acres  of  land. 

It  is  obvious  that  this  patent  does  not  interfere  with  the 
military  reserve.  But  John  C.  Symmes  had  sold  to  several 
persons  who  purchased  in  the  confidence  that  he  would  com- 
ply with  his  contract  for  one  million  of  acres,  and  be  enabled 
to  convey  the  lands  sold  to  them. 

In  March  1799  congress  passed  an  act  declaring  that  any 
person  or  persons,  who,  before  the  first  day  of  April  in  the 
year  1797,  had  made  any  contract  in  writing  with  John  C. 
Symmes  for  the  purchase  of  lands  between  the  Great  and 
Little  Miami  rivers,  which  are  not  comprehended  in  his 
patent  dated  the  30th  of  September  1794,  shall  be  entitled 
to  a  preference  in  purchasing  of  the  United  States  all  the 
lands  so  contracted  for  at  the  price  of  two  dollars  per  acre. 

In  March  1801,  congress  passed  an  act  extending  this 
right  of  pre-emption  to  all  persons  who  had,  previous  to  the 
first  day  of  January  1800,  made  any  contract  in  writing  with 
the  said  John  C.  Symmes  or  with  any  of  his  associates,  for 
the  purchase  of  lands  between  the  Miami  rivers,  withfn  the 


JANUARY  TERM  1829.  429 

[Reyaoldi  ».  M'Artbui.l 
limits  of  a  survey  made  by  Israel  Ludlow,  in  conformity  to 
an  act  of  congress  of  the  12th  of  April  1792. 

The  provisions  of  this  act  are  supposed  to  contcmptate 
the  survey  and  sale  of  the  lands  which  had  been  sold  to  John 
C.  Symmes  between  the  Miami  rivers ;  in  like  manner  as  had 
been  prescribed  for  other  lands  lying  above  the  mouth  of 
Kentucky  by  the  acts  of  1796  and  1800.  The  right  of  pre- 
emption was  limited  to  lands  within  Israel  Ludlow's  survey; 
but  that  survey  contained  less  than  600,000  acres*  and  the 
contract  of  Symmes  was  for  one  million  of  acres ;  congress 
therefore  resumed  the  consideration  of  this  subject,  and  in 
May  1802  extended  this  right  of  pre-emption  to  all  those 
who  had  purchased  from  John  C.  Symmes,  lands  lying  be- 
tween the  Miami  rivers,  and  without  the  limits  of  Ludlow's 
survey.  It  cannot  be  doubled  that  this  right  of  pre-emption 
allowed  to  the  purchasers  under  John  C.  Symmes,  was  limit- 
ed to  lands  lying  between  the  Miami  rivers  and  lying  within 
bis  contract.  Congress  could  never  have  intended  that  thia 
contract  should  interfere  with  the  military  reserve.  That 
reserve  was  of  lands  lying  above  tlie  Little  Miami.  The  sale 
to  Symmes  was  of  lands  lying  below  that  river-  It  was  made 
while  an  ordinance  was  in  full  force,  declaring  the  resolution 
of  congress  not  to  alienate  any  part  of  that  reserve.  Their 
contract  was  made  in  subordination  to  that  ordinance,  and 
cannot  have  intended  to  violate  it.  The  terms  of  the  con- 
tract do  not  purport  to  violate  it.  The  land  sold  to  Symmes, 
and  the  pre-emption  rights  allowed  to  the  purchasers  under 
him,  are  so  described  as  to  furnish  no  ground  for  the  opinion 
that  congress  could  have  suspected  them  to  interfere  with 
the  military  reserve.  If  the  Scioto  and  the  Great  Miami, 
contrary  to  all  probability,  should  take  such  a  direction  as 
to  produce  a  possible  interference  between  the  lands  sold  to 
Symmes  and  the  reserve  which  congress  had  declared  its 
resolution  not  to  alienate,  some  difficulty  might  possibly 
arise  in  a  case  where  one  of  the  parties  claimed  under  a 
military  warrant,  and  the  other  under  a  pre-emption  certifi- 
cate. But  that  is  not  this  case.  The  title  of  the  plaintiff 
in  error  is  under  a  purchase  made  at  a  sale  of  the  lands  of 
the  United  States  at  Cincinnati,  by  Henry  Van  Meter,  who  is 
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not  Stated  to  have  held  a  pre-empiion  certificate,  or  to  have 
been  a  purchaser  under  Symmes. 

The  instruction  which  the  court  was  asked  to  give  is,  that 
the  land  between  the  lines  of  Ludlow  and  Roberts  had  been 
withdrawn  from  appropriation,  under  and  by  virtue  of  mili- 
tary land  warrants,  previous  to  the  year  1810.  This  with- 
drawal  is  not  in  express  terms,  but  is  supposed  to  be  implied 
from  a  direction  to  survey  the  lands  between  the  Great  and 
Little  Miami  which  had  been  exempted  from  the  operation 
of  the  acts  of  1706  and  1800,  under  the  idea  that  they  were 
comprehended  in  the  contract  with  Symmes.  Congress 
could  not  suspect  that  the  lands  to  be  surveyed  under  thia 
lew  could  interfere  with  the  lands  lying  between  the  Little 
Miami  and  the  Scioto ;  and  consequently,  cannot  have  in- 
tended by  this  act  to  vary  the  boundary  of  the  military  re- 
serve. 

tt  has  been  very  truly  observed,  that  all  the  laws  on  this 
subject  should  be  taken  together.  The  condition  inserted 
in  the  deed  of  cession  of  Virginia,  which  reserves  the  land 
lying  between  the  little  Miami  and  the  Scioto,  for  the  pur^ 
pose  of  satisfying  the  warrants  granted  to  the  officers  and 
soldiers  of  that  state  ;  the  ordinance  of  May  1 785,  declaring 
that  no  part  of  that  reserve  should  be  alienated;  the  con- 
tract with  Symmes  for  the  sale  of  lands  lying  between  the 
two  Miami ;  the  acts  relative  to  pre-emptions,  and  which 
direct  the  survey  and  sale  of  the  lands  lying  between  the 
Miami ;  without  any  allusion  to  the  military  district;  must  be 
taken  into  view  at  the  same  time. 

It  is,  we  think,  impossible  to  believe  that  congress  sup- 
posed itself,  when  directing  the  survey  and  sale  of  lands  be- 
tween the  Great  and  Little  Miami,  tu  be  abridging  or  alter- 
ing the  bounds  of  a  district  which  Virginia  had  reserved  in 
the  deed  of  cession  by  which  the  country  north  west  of  the 
Ohio  had  been  conveyed  to  the  United  States. 

When  congress  designed  to  act  on  this  subject,  the  pur- 
pose was  expressed ;  and  overtures  were  made  to  the  other 
party  to  the  compact,  to  obtain  her  co-operation. 

In  executing  the  act  of  May  1800,  the  surveyor  general 
had  caused  a  line  to  be  run,  from  what  he  supposed  to  be 
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the  source  of  tha  Little  Miami,  towards  what  he  supposed  to 
be  the  source  of  the  Scioto,  which  is  the  line  denominated 
Ludlow's,  and  surveyed  tlie  lands  west  of  that  line  in  the 
manner  prescribed  by  the  act  of  congress. 

1q  March  1804(a),  congress  passed  an  act  establishing  that 
line  as  the  western  boundary  of  the  reserve,  provided  the 
state  of  Virginia  should,  within  two  years  after  the  passage 
of  the  act,  accede  to  it.     Virginia  did  not  accede  to  it. 

In  1813(6),  congress  made  another  eiforl  to  establish  this 
line.  The  president  was  authorised  to  appoint  commission- 
ers to  meet  others  which  should  be  appointed  by  Virginia, 
who  were  to  agree  on  the  western  line  of  the  military  re- 
serve, and  cause  the  same  to  be  surveyed  and  marked  out. 
These  commissioners  met ;  and  afVer  ascertaining  the  sourcei 
of  the  two  rivers,  employed  Mr  Charles  Roberts  to  survey 
and  mark  a  line  from  the  source  of  the  one  to  the  source  of 
the  other.  This  line  is  called  Roberts's  line.  The  Virginia 
commissioners,  however,  refused  to  accede  to  tiiis  line. 

This  act  provided,  that  until  an  agreement  should  take 
place  between  the  commissioners,  the  line  designated  in  the 
act  of  1804,  which  is  Ludlow's,  should  be  considered  and 
held  as  the  proper  boundary  line.  This  enactment  is  provi- 
sional and  prospective. 

In  18lC(c),  congress  passed  an  act  declaring  that  from 
the  source  of  the  Little  Miami  to  the  Indian  boundary  line, 
established  by  the  treaty  of  Greenville,  Ludlow's  line  should 
be  considered  as  the  western  boundary  of  the  military  re- 
serve, until  otherwise  directed  by  law ;  and  that  from  the 
said  Indian  boundary  line  to  the  source  of  the  Scioto  river, 
the  line  run  by  Charles  Roberts  shall  be  so  considered. 

When  we  review  the  whole  legislation  of  congress  on  this 
subject,  we  think  the  conclusion  inevitable,  that  in  (he  acts 
of  1801  end  1802,  which  have  been  cited,  the  legislature 
did  not  consider  itself  as  altering  the  bounds  of  the  military 
district,  or  as  withdrawing  before  the  year  1820  any  part  of 
the  territory  lying  between  the  Little  Miami  and  the  Scioto 

(o)  8  UnUid  Siala  Latei,B»2. 
{b)  4  United  Statu  Late*,  4SS. 
(e)  e  TJnitid  Ulalt*  Laun.'&i. 
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from  being  appropriated  by  the  military  land  warrants  grant- 
ed by  the  state  of  Virginia.  If  those  acts  have  this  effect, 
it  is  one  which  was  not  intended. 

Before  a  court  can  be  required  to  declare  the  law  which 
would  arise  between  conflicting  statutes  of  this  character, 
the  fact  that  they  do  conflict,  ought  to  be  clearly  establish- 
ed. The  counsel  for  the  plaintifi*  in  error  has  argued  this 
part  of  the  case  as  if  the  fact  was  established ;  as  if  a  line 
drawn  from  the  source  of  the  Little  Miami  to  the  source  of 
the  Great  Miami  would  include  the  land  between  Ludlow's 
line  and  that  of  Roberts  ;  and  this  Court  has  thus  far  treated 
the  question  as  it  has  been  argued.  But  this  fact  is  not  esta- 
blished in  this  case.  It  is  not  among  the  facts  agreed  by  the 
parties,  nor  was  the  state  court  required  to  instruct  the  jury, 
that  if  they  should  find  the  land  west  of  Ludlow's,  and  east 
^  of  Roberts's  line  to  lie  between  the  Little  and  Great  Miami, 
or  within  Symmes's  purchase,  '^  that  it  had  been  withdrawn 
from  appropriation,  under  and  by  virtue  of  said  military  land 
warrants,  prior  to  the  year  1810,"  and  that  M' Arthur's  patent 
was  consequently  void.  The  court  was  not  required  to  state 
the  law  hypothetically,  as  being  dependant  on  the  fact ;  but 
to  assume  the  fact,  and  to  state  the  law  positively  upon  that 
assumption.  The  record,  we  think,  did  not  authorise  the 
court  to  consider  this  fact  as  established,  and  to  withdraw 
it  from  the  jury. 

There  is  no  error  in  refusing  this  instruction. 

2.  The  counsel  for  the  defendant  then  asked  the  court  to 
instruct  the  jury,  that,  as  the  third  section  of  the  act  of  the 
congress  of  the  United  States,  of  the  11th  of  April  1818,  de- 
clares :  ''  That  from  the  source  of  the  Little  Miami  river  to 
the  Indian  boundary  line,  established  by  the  treaty  of  Green- 
ville in  1795,  the  line  designated  as  the  westerly  boundary 
line  of  the  Virginia  tract,  by  an  act  of  congress  passed  on 
the  23d  day  of  March  1804,  entitled  <  an  act  to  ascertain  the 
boundary  of  the  lands  reserved  by  the  state  of  Virginia,  north 
west  of  the  river  Ohio,  for  the  satisfaction  of  her  officers 
and  soldiers  on  continental  establishment,  and  to  limit  the 
period  for  locating  the  said  lands',  shall  be  considered  and 
held  as  such  until  otherwise  directed  by  law ;"  and  as  said 
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boundary  line  was  run  by  Ludlow,  under  itic  directions  of 
the  surveyor  general,  pursuant  to  an  act  of  congress,  cnti- 
lled  "  An  act  to  extend  und  continue  in  force  the  provisions 
of  an  act  eniiiled  '  nn  act  giving  u  right  of  pre-emption  to 
certain  persons  who  have  contracted  with  John  Cleves 
Symmcs,  or  his  associates,  for  lands  lying  between  tlie  Mia- 
mi rivers,  in  the  territory  north  west  of  the  Ohio,  and  for 
other  pur|)OscH,' "  approved  May  I  si,  IS02;  and  otfered  for 
sale  at  public  auction,  at  the  Cincinnati  land  ofTice,  pursu- 
ant to  the  act,  entitled  '*  An  act  making  provision  for  the 
disposal  of  public  lands  in  the  Indiana  territory,  and  for  other 
purposes,"  approved  March  Jlith,  IB04,  must  be  construed  as 
having  relation  back  to  the  time  the  above  recited  net,  en- 
titled "  An  act  to  ascertain  the  boundary  of  the  lands  reserv- 
ed by  ihc  state  of  Virginia,  north  west  of  the  river  Ohio,  for 
the  satisfaction  of  the  officers  and  soldiers  on  continental 
cslablishinent,  and  to  limit  the  perio<l  fur  locating  said  lands," 
op]>rovod  JJd  of  March  iHO\ ;  was  passed,  and  look  etfect; 
and  as  the  plaintilPs  patent  covers  lands  west  of  that  line, 
and  fioulli  of  the  (ireeiivillu  treaty  line,  and  is  based  on  an 
entry  made  in  IbH*,  on  a  Virginia  coulinontal  land  warrant, 
which  land  hud  been  surveyed  and  sold  to  ihe  defendant, 
pursuant  to  the  acts  of  congress  prior  to  the  year  JHIU,  the 
plainlilV's  patent  is  void:  and  their  verdict  ought  to  be  for 
the  defendant. 

The  prayer  for  this  instruction  is  founded  on  the  assertion 
that  Ludlow's  line  was  run  under  the  direction  of  the  sur- 
veyor general,  pursuant  to  the  act  of  congress  of  the  1st  of 
May  ISdJ,  granting  pre-emption  rights  to  purchasers  from 
John  Cleves  Syniines;  and  that  the  land  in  controversy  was 
sold,  pursuant  to  the  act  of  the  i'Jth  of  March  1804,  making 
provision  fur  the  disposal  of  public  lands  in  the  Indian  ter- 
ritory, and  for  other  purposes. 

If  by  the  words  "  pursuant  to  an  act  of  congress,"  as  used 
in  this  prayer,  it  is  intended  to  say  that  the  boundary  line 
run  by  Lu<now  was  correctly  run  as  required  by  the  act  of 
May  1  St,  1  b(ii ;  and  that  the  sale  of  the  land  in  controversy  was 
authorized  by  the  act  of  the  2iJth  of  March  1B04,  then  the 
court  is  required  to  decide  facts  not  admitted  by  the  parties, 
Vol.  II.— J  K 
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which  are  proper  for  the  consideration  of  the  jury ;  and  then 
to  declare  the  law  arising  upon  those  facts.  If  those  words 
mean  no  more  than  that  the  line  was  actually  run  under  the 
authority  of  the  surveyor  general,  and  that  the  land  in  con- 
troversy was  actually  sold  at  the  land  office  in  Cincinnati 
by  the  ofllcers  of  government,  the  cjucsiion  fairly  arises,  what 
influence  have  these  facts  on  the  rights  of  the  parties?  Do 
they,  taken  in  connexion  with  the  acts  of  the  23d  of  March 
1804  and  of  the  1 1th  of  April  1818,  justify  the  inference 
which  the  court  is  asked  to  draw,  that  the  act  of  18]  8  re- 
lates back  to  the  act  of  1804,  and  takes  effect  from  its  date, 
so  as  to  avoid  a  patent  issued  in  October  1812,  on  an  entry 
and  survey  made  in  1810. 

It  has  already  been  stated  that  the  act  of  the  23d  of  March 
1804  establishes  Ludlow's  line,  not  absolutely,  but  on  con- 
dition that  Virginia  should  assent  to  it ;  and  that  Virginia 
never  did  assent  to  it. 

It  has  also  been  stated  that  in  1812,  congress  authorized 
the  president  to  appoint  commissioners  who  should  proceed 
in  concert  with  such  as  might  be  appointed  by  Virginia,  to 
run  a  line  which  should  constitute  the  western  boundary  of 
the  Virginia  military  reserve.  These  commissioners  did  meet, 
and  did  cause  a  line  to  run  from  the  source  of  the  Little 
Miami  to  the  source  of  the  Scioto.  This  is  called  Roberts^s 
line.  The  commissioners  of  Virginia  did  not  assent  to  this 
line.    Consequently  it  is  of  no  operation. 

The  act  of  April  the  Uth,  181 8,  declares  that  Ludlow's  line 
shall  be  considered  and  held  as  the  true  western  boundary  of 
the  Virginia  military  reserve  until  otherwise  directed  by  law. 
But  from  what  time  shall  it  be  so  considered  and  held  ?  The 
language  of  the  law  is  entirely  prospective.  It  is  a  princi- 
ple which  has  always  been  held  sacred  in  the  United  States, 
that  laws  by  which  human  action  is  to  be  regulated,  look 
forwards,  not  backwards;  and  are  never  to  be  construed  re- 
trospectively unless  the  language  of  the  act  shall  render  such 
construction  indispensable.  No  words  are  found  in  the  act 
of  1818  which  render  this  odious  construction  indispensable. 
The  language  is  that  Ludlow's  line  shall  be  considered  and 
held,  that  is,  shall  in  future  be  considered  and  held  as  the 
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true  western  bounilnry  of  llint  riisi.rve.  That  this  was  the 
untlcD'landing  of  the  legislature,  is  ren(lcrc<l  the  more  pro- 
bable from  the  clause  which  relates  to  putents.  It  does  not 
annul  patents  already  issued,  but  declares  that  no  patent 
shall  be  granted  on  any  location  and  survey  ihnt  has  been  or 
may  be  made  west  of  this  line.  Patents  which  have  been 
granted  are  not  affected  directly  by  the  words  of  this  law, 
and  must  depend  on  the  pre-existing  net  of  congress. 

1'he  argument  is,  that  this  act  declaring  that  Ludlow's  Una 
shall  be  considered  and  held  as  the  wciilcrly  boundary  line 
of  the  reserve  until  otherwise  directed  by  law,  proves  that, 
according  to  (he  true  construction  of  the  deed  of  cession, 
this  line  is  in  reality  the  true  boundary,  and  therefore  that 
all  titles  previously  acquired  to  lands  lying  west  of  this  line 
are  invalid. 

We  cannot  admit  the  correctness  of  this  argument. 

That  in  the  state  of  things  which  existed  in  181:2  and 
1&18,  congress  might  establish  the  western  boundary  of  the 
military  reserve,  so  us  to  alluct  titles  thereafter  to  be  acrjuir- 
cd,  is  not  qucstioiivJ.  Congress  niiglit  fix  a  rensonablu  time 
within  which  titles  should  be  asserted,  and  might  annex 
conditions  to  the  extension  of  this  time.  But  to  look  back 
to  titles  already  acquired,  to  declare  by  n  law  what  wus  the 
meaning  of  the  compact  under  which  those  titles  were  ac- 
quired, is  to  construu  that  compact  and  to  adjudicate  in  the' 
form  of  legislation.  It  would  b<:  the  exercise  of  a  Judicial, 
not  of  a  legislative  power.  This  construction  cnn  never  be 
admitted  by  the  Court  unless  it  be  rcndereil  indispensable 
by  the  language  of  the  act.  W'e  do  not  think  that  the  lan- 
guage of  (his  act  does  require  iL 

If  the  language  of  the  statute  does  not  require  this  con- 
struction, neither  do  the  facts  that  Ludlow's  line  was  run  by 
order  of  ihe  surveyor  general,  and  that  tliu  land  in  contro- 
versy was  sold  by  the  regular  agents  of  government.  These 
facts  cannot  we  think  carry  back  the  act  of  1618  to  1S04, 
and  give  it  a  retrospective  operation. 

W'c  do  not  inquire  into  ihe  power  of  congress  to  pass 
such  an  act.  There  is  undoubtedly  much  force  in  the  argu- 
ment suggested  at  the  bar,  that  the  general  power  of  Icgis- 
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5.  The  proposition  on  which  the  fifth  prayer  depends,  is 
thet  the  sources  of  the  two  rivers  must  be  at  that  point  in 
their  respective  channels  at  which,  from  the  union  of  several 
Glrcam^,  suflicicnt  water  flows  ut  an  ordinary  stage  on  which 
to  navigate  small  vessels  laden." 

Thia  rule  for  ascertaining  the  source  of  a  river  is  entirely 
new  in  this  country.  A  stream  may  acquire  llie  name  of  a 
fiver  which  is  not  navigable  in  any  part.  A  river  which  is 
navigable,  may  retain  that  name  aliovc  the  higlicst  navigable 
point.  Tile  meaning  of  words  as  commonly  used  must  be 
changed  before  the  source  of  a  river  can  bo  confounded 
with  its  highest  navigable  point. 

The  Court  did  not  err  in  rejecting  this  prayer. 

G.  The  proposition  on  which  the  sixth  prayer  depends  is, 
"  that  the  sources  of  the  two  rivers  must  be  considered  as 
commencing  at  that  pnini  in  their  respective  channels  from 
whicli  the  water  flows  at  all  seasons  of  the  year." 

Is  this  proposition  so  invariably  true  as  to  become  a  prin- 
ciple of  law  T  We  think  it  is  not.  A  stream  may  acquire 
ihc  name  of  a  river,  in  the  cliannci  of  which,  at  some  sea- 
sons of  extreme  drought,  no  water  flows.  For  a  great  por- 
tion of  the  year  parts  of  n  stream  may  flow  in  great  abun- 
dance, in  wiiich,  during  a  very  dry  season,  we  may  find  only 
standing  pools.  It  would  bo  against  all  usage  to  say  that 
the  general  sniirce  of  the  river  was  at  that  point  in  its 
channel  from  which  the  wnlcr  always  floivst. 

Tills  prayer  we  think  ouglit  not  to  have  been  granted. 

7.  The  seventh  prayer  depcnils  on  tiie  proposition,  that 
llie  sources  of  the  two  rivers  must  be  fixed  at  that  point  in 
their  respective  channel-!,  farthest  n^iioved  from  their  re- 
E|>ectivc  mouths,  at  which  water  is  found  at  all  seasons  of 
the  year. 

If  the  terms  of  this  proposition  be  taken  according  to 
their  most  obvious  import,  it  would  seem  to  vary  from  the 
sixth  only  in  thin:  that  the  sixth  fixes  the  source  of  a  river 
ut  the  point  in  the  channel  from  which  water  flows  at  all 
seasons  in  the  year ;  ivliile  the  seventh  fixes  it  at  that  point 
which  is  farthest  removed  from  its  mouth,  at  which  water  is 
found  at  all   seasons.*    Understanding  it  in  this  sense,  the 
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propositiun  would  not  rnisc  the  question,  nhich  of  several 
was  tlic  main  brniicli ;  but  at  what  point  llie  source  of  that 
mnin  branch  was  to  be  fouml.  The  remarks  mado  on  the 
sixth  prnycr  would  apply  tvilli  equal  propriety  tn  this;  and 
the  Court  would  cuine  to  the  same  conclusion  on  both.  But 
wc  undeTstnnd  from  the  argument,  that  the  counsel  for  the 
plainlilTin  error,  intended,  by  this  prayer,  to  furniEh  a  rule 
by  which  the  main  branch  might  be  designated.  That  rule 
is,  thnt  the  branch  in  whose  channel  water  might  be  found 
furthest  removed  from  the  mouth  of  the  river,  is  its  main 
branch. 

la  this  proposition  universally  true.  That  branch  of  a 
river,  which  is  entitled  to  the  appellation  given  to  the  main 
river,  is  a  conclusion  of  fact  to  be  drawn  from  the  evidence 
in  the  cause.  Consequently  no  general  rule  can  be  laid 
down,  which  will,  in  all  cases,  guide  us  to  a  correct  conclu- 
sion. One  of  the  forks  may  have  retained  the  name  of  the 
main  river,  in  exclusion  of  the  others.  The  Scioto  and 
Miami  are  both  Indian  names,  and  if  any  one  branch  of 
either  had  received  from  the  natives,  and  retained  exclu- 
sively, the  name  given  to  the  main  river,  that  would  have 
been  the  stream  referred  to  in  the  reserve,  contained  in  the 
deed  of  cession;  although  Hater  might  have  been  found  in 
a  dry  season  of  the  year,  in  the  channel  of  some  other,  at  a 
greater  distance  from  the  mouth  of  the  river ;  or  the  white 
men,  who  exj)lorcd  the  country  before  the  deed  of  cession 
was  executed,  may  have  fixed  the  name  on  some  one  of  the 
branches  of  the  respective  rivers. 

When  France  ceded  to  Great  Britain  all  her  pretensions 
to  the  country  lying  east  of  the  Mississippi,  "  from  its 
source  to  the  river  Iberville,"  no  man  could  have  been  so 
extravagant  ns  to  assert,  that  the  source  of  the  Mississippi 
was  to  be  looked  for  through  all  its  branches,  and  fixed  at 
thai  point  in  the  channel  of  either  in  which  water  might  be 
found  farthest  removed  from  the  mouth  of  the  river. 

The  size  of  the  rivers,  and  the  notoriety  of  the  names  by 
which  they  were  designated,  place  the  unreasonableness  of 
such  a  pretension  in  so  strong  a  point  of  view,  thai  wc  can 
scarcely  bring  ourselves  to  suppose  that  there  is  any  resem- 
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bloncc  between  the  cose  put  by  way  of  illustration,  and  lliul 
under  consideration.  And  yet,  what  is  the  real  difference 
in  principle  9  II"  one  brunch  of  a  small  river  has  by  consent 
retained  the  name  of  the  main  river,  in  c.\clusion  of  the 
others,  tlint  branch  miiiit  be  considered,  in  the  absence  of 
other  circuinstunccs,  as  the  true  boundary  intended  by  the 
parties,  in  a  deed  which  calls  for  the  stream  by  its  num6. 
The  fact  may  be  less  certain  and  less  notorious;  but,  if 
it  exists,  it  must  be  followed  by  the  same  consequences. 

If  neither  branch  had  notoriously  retained  the  name  of  the 
river,  the  main  brand)  is  entitled  to  it.  But  the  main 
branch  is  not  necessarily  that  in  whose  channel  water  might 
be  found  ut  all  seasons  of  the  year,  at  the  point  farthest  re- 
moved from  its  mouth.  The  largest  volume  of  water  is 
certainly  one  indication  of  the  main  stream,  which  docs  not 
necessarily  accompany  that  which  the  counsel  for  the  plain- 
tifi'  in  error  has  selected  as  the  sole  criterion  by  wliich  it  is 
to  be  determined.  The  ]un<rili  of  the  stream  is  another.  It 
is  obvious,  that  two  branches  may  pursue  such  a  course  that 
the  source  of  ilie  lungest  may  be  nearer  the  mouth  uf  thu 
river  than  that  of  the  shortest. 

We  think  the  rule  ]tropo,sed  in  this  prayer  does  not  fur- 
nish a  certain  guide  to  conduct  us  to  the  source  of  the  river ; 
and  therefore  the  instruction  ou^hl  not  to  have  been  givuii. 

b.  The  eighth  jiruyer  rci|uires  the  court  to  instruct  the 
jury,  that  the  source  uf  each  river  Is  at  that  point  farthest 
removed  from  its  mouth,  from  which  the  rain  runs  down  into 
its  channel. 

We  cannot  perceive  in  tlie  rule  which  this  instruction 
proposes,  any  principle  which  will  conduct  us  to  the  source 
of  the  main  stream.  Kvery  objection  to  granting  the  seventh 
prayer,  applies  with  eipial  force  to  this.  They  need  not  bo 
repeated. 

The  court  did  not  err  in  rejecting  it. 

The  instructions  to  the  jury,  for  which  the  plaimilTapplied 
to  the  state  court,  are  some  of  them  mixed  (piestions,  involv- 
ing fact  with  law,  and  rc(|uiring  the  court  to  decide  the  fact, 
and  then  to  declare  the  law  upon  that  fact.  Others  projrasc 
a  rule,  as  of  universal  application,  to  ascertain   the  main 
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branch  of  a  river,  and  the  source  of  that  main  braach,  which 
would  unquestionably,  in  many  cases,  mislead  ua.  Tfaey 
propose  one  single  circumstance,  in  exclusion  of  all  others, 
as  being  the  infallible  evidence  of  a  complex  fact  depending 
on  a  number  of  varying  circumstances. 

The  court  very  properly  refused  to  give  any  of  these  in- 
slmctions. 

This  Court  is  of  opinion  that  there  is  no  error  in  the  judg- 
ment of  the  state  court,  and  that  ii  ought  to  be  affirmed  with 
costs. 
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SoLoxox  SournviCK,  SpENCcn  Staitoiid,  and  Joiiy  Yah  Num 
Gates,  Plaintiffs  is  i:rbor  tr,  Tu£  PoETiLABrEB  GejjeraIi 
OF  THE  United  Statiw. 

A  diilrtcl  courl  arUioUDLtoil  Slales,parfarmlnBlheipprapri«tecluly  ofxliilriet 
iwurt.  Is  aol  sitting  as  a  circuil  court,  becausu  It  poueuea  Iho  powen  of  a 
circuit  couit  also- 

WRIT  of  error  to  the  circuit  court  of  the  sonthem  dis- 
trict of  New  York. 

This  suit  was  commcnccil,  originally,  by  the  postmaster 
general,  in  the  district  court  of  the  northern  district  of  New 
York,  in  May  1822,  against  Solomon  Soutiiwick  and  his 
co-defendants,  who  were  liis  sureties ;  to  recover  six  thousand 
dollars,  the  penally  of  a  bond  given  by  them  for  the  faithful 
discharge  of  his  duties  as  postmaster  oftlic  city  of  Albany. 
In  1824,  judgment  was  rendered  In  favour  of  the  postmaster 
general,  and  a  writ  of  error  wos  thereupon  brought,  and  the 
record  certified  to  the  circuit  court  of  the  southern  district 
of  New  York,  The  judges  of  the  circuit  court  divided  in 
opinion  upon  several  points  which  arose  in  the  case,  and  the 
same  were  certified  to  this  Courtj  where  they  were  consi- 
dered and  decided  at  January  term  1S27.  The  decision  of 
this  Court  having  been  certified  to  the  circuit  court,  the 
judgment  of  the  district  court  was  affirmed  by  the  circuit, 
in  May  term  1828. 

Upon  this  judgment  this  writ  of  error  was  prosecuted,  nnd 
now  Mr  Wirt,  the  attorney  general  of  the  United  Stales, 
moved  to  dismiss  the  same. 

He  contended  that  the  phrase  in  the  act  of  congress, 
passed  April  20,  IS!2,  1  Sc33.  12  Congress,  ch.  71,  "  sitting 
as  a  circuit  court,"  is  confined  to  such  causes  as  are  exclu- 
aively  of  circuit  court  jurisdiction;  and  does  not  embrace 
causes  of  which  district  courts  as  such,  and  circuit  courts 
as  such,  have  a  concurrent  jurisdiction. 

He  argued,  that  this  is  the  correct  construction  of  the  act 
of  congress,  and  is  consistent  with  the  judicial  system ;  be- 
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cause,  in  no  case  has  a  writ  of  error  been  given  to  rerene 
the  judgment  of  a  circuit  court,  in  a  cause  brought  up  from 
a  district  court;  provided  such  cause  was  within  the  ordinary 
jurisdiction  of  a  district  court.  In  such  cases,  the  judgment 
of  the  circuit  court  has  been  uniformly  final  and  conclusive. 
ir  the  act  in  question  lias  introduced  a  difTcrent  rule,  in  re- 
ference to  causes  decided  in  the  northern  district  court  of 
New  York,  it  is  an  anomaly  in  our  judicial  legislation. 

The  district  courts  havo  jurisdiction  of  post  office  bondi. 
13  fVheaton,  I'M.  Dox  ct  al  vs.  The  Postmaster  General, 
I  Peters,  318. 

He  submitted  that  the  act  of  1826  does  not  reach  cases 
within  the  ordinary  jurisdiction  of  the  district  courts.  If  it 
be  otherwise,  it  must  be  shown  that,  in  fact,  the  district 
court  sat  as  a  circuit  court;  and  this  cannot  be  established 
in  the  case  before  the  Court. 

He  inquired  if  the  judgment  of  the  district  court  in  this 
cause,  could  have  been  removed  directly  to  the  supreme 
court,  under  the  act  of  1826  9     Certainly  not. 

The  act  creating  the  northern  district  court,  was  designed 
to  extend  to  that  district  the  benefit  of  a  circuit  court  juris- 
diction; not  to  confer  circuit  court  powers,  concurrent  with 
those  which  it  possessed  in  tu  appropriate  character.  It 
would  have  been  idle  and  useless  to  have  intended  otherwise, 
and  therefore  cannot  be  presumed. 

Mr  Taylor,  for  the  plaintiffs  in  error,  in  opposition  to  the 
motion,  urged,  that  the  appropriate,  original  jurisdiction  of 
the  district  court,  in  its  general  features,  relates  to  admiralty 
and  maritime  causes,  to  seizures  under  the  revenue  laws,  to 
petty  offences,  and  to  civil  suits  when  the  United  Stales  is 
plaintiff,  and  the  sum  in  controversy  does  not  exceed  five 
hundred  dollars.  It  is  the  inferior  court  of  the  United 
Sutes. 

The  appropriate  original  civil  jurisdiction  of  the  circuit 
court,  extends  to  all  civil  suits  where  the  United  Slates  is 
pltuatifiT,  and  the  matter  in  controversy  exceeds  five  hundred 
dollars ;  or  when  an  alien  is  a  party ;  or  the  suit  is  between  a 
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Citizen  of  the  state  where  the  action  is  brought,  and  a  citi- 
zen of  another  state. 

The  distiicl  court  may,  indeed,  exercise  jurisdiction  of 
civil  causes  in  behalf  of  the  United  States,  where  the  matter 
in  controversy  exceeds  five  hundred  dollars,  but  in  all  such 
cases  the  jurisdiction  of  the  district  and  circuit  courts  is  con- 
current. It  is  to  be  presumed  that  the  court  sits  in  its  su- 
perior character,  whenever  the  matter  in  controversy  will 
authorise  this  to  be  done. 

This  presumption  is  strengthened  by  the  consideration, 
that  the  parties  have  a  right  in  the  one  case  to  have  tlie  pro- 
ceedings reversed,  and  the  errors  which  may  happen  cor- 
rected by  this  Court,  which  is  of  common  right;  and  which 
is  denied  to  them  upon  the  principles  claimed  for  the  post- 
master general. 

The  propriety  of  a  liberal  construction  of  the  act  of  con- 
gress, for  the  purposes  of  allowing  a  review  of  the  district 
court  for  the  northern  district,  will  be  apparent,  when  the 
history  of  that  court  for  several  years  subsequent  to  1811, 
shall  be  considered. 

In  1SI2,  the  judge  of  the  New  York  district  cotirt  became 
incapable  of  discharging  the  duties  of  his  office.  Hence  the 
act  of  April  29,  1812,  which  authorised  the  appointment  of 
an  additional  judge  of  the  district  court,  for  the  district  of 
New  York.  The  act  of  April  9,  1814,  2  Session  t^  13th 
Congress,  ch.  108,  divided  the  original  New  York  district 
into  two  districts,  and  assigned  a  district  judge  to  each. 

It  provides  "  that  the  district  court  in  the  said  northern 
district  of  New  York,  shall,  besides  the  ordinary  jurisdiction 
of  a  district  court,  have  jurisdiction  of  all  causes  except  of 
appeals  and  writs  of  error,  cognizable  by  law  in  a  circuit 
court;"  and  writs  of  error  shall  lie  from  decisions  thereon,  to 
the  circuit  court  of  the  southern  district  of  New  York,  in  llie 
same  manner  as  from  other  district  courts,  to  their  respec- 
tive circuit  courts. 

Writs  of  error  would  lie  equally  in  all  cases,  whether  the 
court  was  exercising  its  ordinary  or  extraordinary  jurisdic- 
tion. 

In  the  northern  district,  until  the  act  of  the  3d  of  March 
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1815,  there  was  but  one  attorney  general,  and  the  marshal 
was  appointed  and  commissioned  for  both  courts,  until  the 
act  of  March  3d,  18i5. 

Mr  Taylor  considered  that  the  act  of  the  3d  of  March 
1817,  revived  and  continued  the  suits  and  proceedings  which 
had  been  discontinued  in  the  northern  district  of  New  York, 
and  that  it  authorised  the  judges  of  the  southern  district  to 
hold  the  courts  therein,  cither  singly  or  jointly,  with  the 
judge  of  the  northern  district. 

Under  this  act  the  same  difficulties  arose  in  conducting 
the  business  of  the  nortiicrn  district,  which  had  been  for- 
merly experienced  in  the  southern  district.  To  remedy  these 
evils,  at  the  first  session  of  the  15th  congress,  the  act  of 
April  3d,  1818  was  passed.  That  act  required  the  judge  of 
the  northern  district  to  hold  his  courts,  unless  he  gave  timely 
notice  of  his  inability  to  the  judge  of  the  southern  district; 
in  which  case  the  latter  was  required  to  act  as  his  substitute. 
Suits  and  proceedings  were  again  revived ;  actions  com- 
menced in  the  former  district  of  New  York  were  transferred; 
and  actions  thereafter  to  be  commenced  were  limited  to  the 
district  where  they  might  or  did  arise;  and  the  original  ju- 
risdiction of  the  circuit  court  of  the  southern  district  was 
confined  to  actions  arising  there. 

No  further  legislation  took  place  relative  to  these  courts 
until  the  22d  of  May  1826,  when  the  act  was  passed  allow- 
ing appeals  and  writs  of  error  to  this  Court,  from  decisions 
of  the  northern  district  court,  ''  when  exercising  the  power 
of  a  circuit  court ;"  and  from  decisions  thereafter  to  be  made 
by  the  circuit  court  for  the  southern  district,  in  causes  re- 
moved to  the  circuit  court  from  the  district  court  of  the 
northern  district  "  sitting  as  a  circuit  court." 

At  the  time  the  former  writ  of  error  was  brought  to  re- 
move this  cause  from  the  northern  district  court  to  the  cir- 
cuit court  of  the  southern  district,  it  was  not  legal  to  prose- 
cute it  to  this  Court.  Similar  causes  may  now  be  removed, 
and  here  reviewed.  This,  he  argued,  furnished  a  reason 
for  the  second  clause  of  the  act  of  1826. 

These  nets  afford  an  answer  to  the  inquiry,  whether  the 
northern  district  court,  in  deciding  this  cause,  "  was  sitting 


446  SUPREME  COURT. 

[Soulhwick  loJ  olhera  ■(.  The  PoatmuMi  Genaral.] 
as  a  circuit  court."    The  expression  in  ihe  act  of  1814,  is 
"  causes  cognizable  by  law  in  a  circuit  court,"  and  in  that 
of  May  1S26,  it  is,  "  when  exercising  Ihe  powers  of  a  cir- 
cuit court." 

Was  not  this  cause  cognizable  by  taw  in  a  circuit  court  f 
Would  not  such  a  court  in  entertaining  jurisdiction  over  it, 
be  in  the  exercise  of  its  appropriate  powers  9  If  so,  the 
dutrict  court  was  "  sitting  as  a  circuit  court." 

The  parties  were  proper  for  the  circuit  court ;  the  nature 
of  the  action  was  one  involving  a  large  sum,  and  questions 
were  presented  of  deep  interest,  both  as  to  their  responsi- 
bility as  sureties,  and  Ihe  character  of  the  principal  in  the 
bond.  The  allegations  made  by  the  defendants  were  sup- 
ported by  the  finding  of  the  jury,  and  they  went  to  show 
that  the  sureties  were  exonerated,  and  in  judgment  of  law 
were  discharged  from  the  bond.  The  doubts  and  difficul- 
tias  of  the  case  were  manifested  by  the  division  of  opinion 
of  the  judges  of  the  southern  circuit  court.  These  matters 
are  sufficient  to  give  the  district  court  of  the  northern  dis- 
trict jurisdiction  as  a  circuit  court.  The  act  of  1620  allows 
writs  of  error  from  the  district  court  orUy  "  when  exer- 
cising the  powers  of  a  circuit  court,"  and  this  is  done  on 
the  presumption  that  these  powers  wcro  exercised  on  sub- 
jects proper  for  them. 

He  further  contended,  that  the  act  of  1S26  was  a  reme- 
dial statute,  and  was  entitled  to  be  viewed  most  favourably 
to  parties,  to  whom  it  was  intended  to  give  relief.  If  its 
provisions  do  not  embrace  this  case,  it  will  stand  almost 
wholly  inoperative  on  the  statute  book. 

Had  the  circuit  court,  when  the  case  was  Rrst  before  it, 
decided  that  the  facts  found  by  the  jury  discharged  the 
parties  to  the  bond,  iho  United  States  would,  by  their  law 
officer,  have  considered  it  altogether  reasonable,  that  the 
opinion  should  have  been  reviewed  by  this  Court.  The 
plaintiffs  in  error  claim  no  more  than  the  application  of  the 
same  just  principle  to  their  case. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 
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This  is  a  motion  to  dismiss  a  writ  of  error  to  a  judgment 
rendered  in  the  court  of  the  United  States,  for  the  seventh 
circuit  and  southern  district  of  New  York  in  favour  of  the 
post  master  general.  The  foundation  of  the  motion  is,  that 
this  Court  has  no  jurisdiction  of  the  cause. 

The  original  judgment  was  rendered  in  the  court  for  the 
northern  district  of  New  York,  on  which  congress  had  con- 
ferred jurisdiction  as  a  circuit  court  also.  That  judgment 
was  removed  into  the  circuit  court  sitting  in  the  southern 
district  by  writ  of  error,  and  was  affirmed  in  that  court. 

In  May  1826,  congress  enacted  '^  that  appeals  and  writs 
of  error  shall  lie  from  decisions  in  the  district  court  for  the 
nof them  district  of  New  York,  when  exercising  the  powers 
of  a  circuit  court ;  and  from  decisions  which  may  be  made 
by  the  circuit  court  for  the  southern  district  of  said  state,  in 
causes  heretofore  removed  to  said  circuit  court  from  the  said 
district  court  sitting  as  a  circuit  court,  to  the  Supreme  Court 
of  the  United  States,  in  the  same  manner  as  from  circuit 
courts." 

The  doubt  respecting  the  jurisdiction  of  the  Court  is  pro- 
duced by  this  act. 

By  the  judicial  act  the  district  courts  have  cognizance 
concurrent  with  the  circuit  court  of  all  cases  where  the 
United  States  sue.  By  the  act  of  the  3d  of  March  1815» 
Vol.  IV.  p.  855,  it  is  enacted  that  the  district  courts  of  the 
United  States  shall  have  cognizance,  concurrent,  &c.  of  all 
suits  at  common  law  where  the  United  States  or  any  officer 
thereof  under  the  authority  of  any  act  of  congress,  shall  sue, 
&c.  This  act  gave  the  district  court  jurisdiction  of  all  suits 
brought  by  the  postmaster  general.  It  has  been  construed 
by  this  Court  to  give  the  circuit  courts  cognizance  of  the 
same  causes. 

The  district  courts  which  exercise  circuit  court  jurisdic- 
tion, do  not  distinguish  in  their  proceedings  whether  they 
sit  as  a  circuit  or  a  district  court.  That  is  determined  by 
the  subject  matter  of  their  judgments.  Their  records  are 
all  kept  as  the  records  of  a  district  court.  If  the  court  for 
the  northern  district  of  New  York  sat  as  a  circuit  court 
when  the  original  judgment  was  rendered  against  the  plain- 


448  SUPREME  COURT. 

[Southwick  uid  olhen  vi.  The  PosbDutar  Geoenl.] 
tiffin  error,  this  Court  can  take  jurisdiction  of  the  judgment 
affirming  it,  which  was  rendered  in  the  circuit  court ;  if  the 
original  judgment  was  rendered  by  a  district  court,  no  writ 
of  error  lies  to  the  judgment  of  affirmance  pronounced  in 
the  circuit  court. 

Had  the  court  for  the  northern  district  of  New  York  pos- 
sessed no  circuit  court  powers,  it  could  still  have  taken  cog- 
nizance of  this  cause.  By  conferring  on  it  the  powers  of  a 
circuit  court,  congress  has  added  nothing  to  its  jurisdiction 
in  this  case.  In  taking  cognizance  of  it,  a  district  court  has 
ezetciscd  the  ordinary  jurisdiction  assigned  to  that  class  of 
courts.  No  extraordinary  powers  were  brought  into  opera- 
tion. We  cannot  say  that  a  district  court,  performing  the 
appropriate  duty  of  a  district  court,  is  sitting  as  a  circuit 
court,  because  it  possesses  the  powers  of  a  circuit  court  also. 

The  writ  of  error  must  be  dismissed,  this  Court  having  no 
jurisdiction  in  the  case. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York,  and  on  the  motion  of  the  at- 
torney general  made  in  this  cause  at  a  prior  day  of  this  term, 
to  wit,  February  7th,  1829,  to  dismiss  this  cause  for  want  of 
jurisdiction,  and  was  argued  by  counsel;  on  consideration 
whereof,  it  is  considered,  ordered  and  adjudged  by  this  Court, 
that  the  writ  of  error  in  this  cause  be  and  the  same  is  hereby 
dismissed  for  want  of  jurisdiction. 
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Plowden  Weston  and  others,  Plaintiffs  in  ebkor  vs.  The 
City  Council  of  Charleston,  Defendants. 

A  tax  imposed  by  a  law  of  any  state  of  the  United  States,  or  under  the  authority 
of  such  a  law,  on  stock  issued  for  loans  made  to  the  United  States,  is  UDCon- 
stitutional. 

The  power  of  this  Court  to  revise  the  judgments  of  state  tribunals,  depend!  on 
the  25th  section  of  the  judiciary  act.  That  section  enacts  "  that  a  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a  state,  Iq 
which  a  decision  in  the  suit  could  be  had,"  where  is  drawn  in  question  the 
validity  of  a  statute,  or  of  an  authority  exercised  under  any  state,  on  the  ground 
of  their  being  repugnant  to  the  constitution,  treaties  or  laws  of  the  United 
States,  and  the  decision  is  in  favour  of  their  validity,  "  may  be  re-examined, 
and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United  States.'*     [463] 

The  city  council  of  Charleston,  exercising  an  authority  under  the  state  of  South 
Carolina,  enacted  an  ordinance,  by  which  a  tax  was  imposed  on  the  six  and 
seven  per  cent,  stock  of  the  United  States ;  and  in  the  court  of  common  pleaf 
of  the  Charleston  district,  an  application  was  made  for  a  prohibition  to  restrain 
them  from  levying  the  tax,  on  the  ground  that  the  ordinance  violated  the  con- 
stitution of  the  United  States.  The  prohibition  was  granted,  and  the  proceed- 
ings in  the  case  were  removed  to  the  constitutional  court,  the  highest  court  of 
law  of  the  state ;  and  in  that  court  it  was  held  that  the  ordinance  did  not  vio- 
late the  constitution  of  the  United  States,  and  a  writ  of  error  was  prosecuted 
on  this  decision  to  this  Court.  Held,  that  the  question  decided  by  the  consti- 
tutional court,  was  the  very  question  on  which  the  revising  power  of  this  Court 
is  to  be  exercised.     [464] 

A  writ  of  error  to  this  Court  may  be  prosecuted,  where  by  the  judgment  of  the 
highest  court  of  the  state  of  South  Carolina  a  prohibition,  issued  in  a  state  court, 
to  prevent  the  levying  of  a  tax  which  was  imposed  by  a  law  repugnant  to  the 
constitution  of  the  United  States,  was  refused  on  the  ground  that  the  law  was 
not  so  repugnant  to  the  constitution.     [46i] 

The  term  suit  is  certainly  a  very  comprehensive  one,  and  is  understood  to  apply 
to  any  proceeding  in  a  court  of  justice,  in  which  an  individual  pursues  that 
remedy  in  a  court  of  justice  which  the  law  affords  him.     [464] 

The  words  "  final  judgment,"  in  the  25th  section  of  llie  judiciary  act,  must  be 
understood  in  the  section  under  consideration  as  applying  to  all  judgments  and 
decrees  which  determine  the  particular  cause;  and  it  is  not  required  that  such 
judgments  shall  finally  decide  upon  the  rights  which  are  litigated,  that  the 
same  shall  be  within  purview  of  the  section.     [464] 

It  is  not  the  want  of  original  power  in  an  independent  sovereign  state  to  prohibit 
loans  to  a  foreign  government,  which  restrains  the  state  legislature  from  direct 
opposition  to  those  made  by  the  United  States.  The  restraint  is  imposed  by 
our  constitution  The  American  people  have  conferred  the  power  of  borrowing 
money  on  the  government,  and  by  making  that  government  supreme,  have 
shielded  its  action  in  the  exercise  of  that  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power,  and  the  declaration  of  supremacy,  is  a 
declaration  that  no  such  distraining  or  controlling  power  shall  be  exercised. 
[468] 
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THIS  was  a  writ  of  error  to  the  constitutional  court  of 
Soatb  Carolina. 

On  the  20th  of  February  1823,  the  city  council  of  Charles- 
ton passed  "  an  ordinance  to  raise  supplies  for  the  use  of  the 
city  of  Chorlcston,  for  the  year  1823,"  The  ordinance  pro- 
vides "  that  the  fallowing  species  of  properly,  owned  and 
possessed  within  the  limits  of  the  city  of  Charleston,  shall  be 
•ubject  to  taxation  in  the  manner,  and  at  the  rate,  and  con- 
formably to  the  provisions  hereinafter  specified;  that  is  to 
My,  all  personal  estate,  consisting  of  bonds,  notes,  insurance 
Stock,  six  and  seven  per  cent,  stock  of  the  United  States,  or 
other  obligations  upon  which  interest  has  been  or  will  be 
received  during  the  year,  over  and  above  the  interest  which 
has  been  paid,  (funded  stock  of  this  stale,  and  stock  of  the 
incorporated  banks  of  this  stale  and  the  United  States  bank 
excepted]  twenty-five  cents  upon  every  hundred  dollars." 

In  the  court  of  common  pleas  for  the  Charleston  district, 
the  plaintiffs  in  error,  in  May  1823,  filed  a  suggestion  for  a 
prohibition,  as  owners  of  United  States  stock,  against  the 
city  council  of  Charleston,  to  restrain  them  from  levying 
under  the  ordinances,  on  six  and  seven  per  cent,  stock  of  the 
United  States  and  the  tax  imposed  under  the  ordinance  ;  on 
the  ground  that  the  ordinance,  so  far  as  it  imposes  a  tax 
on  the  stock  of  the  United  States  is  contrary  to  the  consti- 
tution of  the  United  States. 

The  prohibition  having  been  granted,  the  city  council  ap- 
plied to  the  constitutional  court,  the  highest  court  of  law  in 
the  state,  to  reverse  the  order,  on  the  ground  that  the  ordi- 
nance was  not  repugnant  to  the  constitution  of  the  United 
Slates;  and  the  proceedings  in  the  case  having  been  remov- 
ed to  the  said  court,  the  said  court  in  May  term  1823,  by  a 
majority  of  their  judges  (four  being  in  favour  of  the  consti- 
tutionality of  the  ordinance,  and  three  against  it),  decided 
that  the  said  ordinance  did  not  violate  the  constitution  of 
the  United  Stales,  in  imposing  a  tax  upon  the  holders  of 
United  States  stock.  Prom  this  decision  the  relators  ap- 
pealed by  writ  of  error  to  the  Supreme  Court  of  the  United 
Slates. 
The  error  assigned  in  this  Court  was  ;  that  the  judgment 
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of  the  constitutional  coart  was  erroneous,  in  that  it  decided 
the  ordinance  of  the  city  council  of  Charleston  not  to  be  re- 
pugnant to  the  constitution  of  the  United  States. 

The  case  was  argued  by  Mr  Hayne,  for  the  plaintiffii  in 
error ;  and  by  Mr  Cruger  and  Mr  Legare,  for  the  defendants. 

The  counsel  for  plaintiffs  in  error  submitted,  that  if  the 
course  of  proceeding  adopted  by  the  plaintiffs  in  error  was 
not  approved  of,  by  requiring  a  prohibition  in  the  court  of 
common  pleas,  and  on  the  decision  of  the  constitutional 
court  being  against  them  by  taking  the  writ  of  error,  some 
other  mode  would  be  employed.  It  was  the  wish  of  all  the 
parties  to  have  the  decision  of  this  Court  on  the  question  in- 
volved in  the  case ;  and  a  ready  and  entire  acquiescence 
would  be  yielded  to  the  judgment  of  the  Court  by  all  who 
were  interested.  It  was  submitted  to  the  Court,  that  for  the 
purposes  of  justice,  the  Court  would  give  an  opinion  upon 
the  matter  assigned  for  error ;  and  if  the  form  in  which  the 
case  had  been  brought  up  was  not  proper,  the  judgment  of 
the  Court  would  be  equally  operative,  and  would  be  yielded 
to  by  the  parties,  plaintiffs  and  defendants  in  error. 

The  subject  in  controversy  is  one  of  proper  cognizance 
for  this  Court.  It  involves  a  most  important  constitutional 
question ;  the  right  of  the  states,  or  of  state  authorities,  to 
tax  the  funded  debt  of  the  United  States. 

The  subject  matter  of  the  case  belongs  to  this  Court. 
The  soundest  rule  that  can  be  adopted  is,  that  when  the 
matter  in  question  belongs  to  the  jurisdiction  of  the  federal 
courts,  a  liberal  construction  in  favour  of  the  powers  of  the 
court  over  it,  should  be  given. 

The  question  in  this  case  concerns  the  vital  means  of  the 
nation ;  and  the  power  claimed  to  be  exercised  under  the 
ordinance,  would  interfere  with  those  means  on  emergencies 
of  the  deepest  interest.  It  is  a  constitutional  question,  and 
as  such  is  peculiarly  under  the  guardianship  of  this  Court. 

The  writ  of  error  is  to  the  highest  tribunal  of  the  state  of 
South  Carolina ;  and  the  decision  of  that  court  has  been  in 
favour  of  the  constitutionality  of  the  ordinance ;  thus  bring- 
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iDg  the  ca§e  fully  within  the  25th  section  of  the  judiciary 
act.  Let  this  Court  certify  its  opinion,  and  the  controversy 
will  be  at  an  end. 

On  more  occasions  than  one,  when  the  Court  has  felt  some 
embarrassment  as  to  its  jurisdiction,  it  has  expressed  an 
opinion  upon  important  questions ;  and  when  the  general 
good  required  a  decision.  United  States  va.  Kirkpatrick, 
9  f^heaton,  720. 

2.  The  act  of  congress  organizing  the  courts  of  the  United 
States,  authorizes  this  Court  to  form  and  mould  its  process, 
so  as  to  enforce  and  carry  into  etl'ect  the  objects  and  pur- 
poses for  which  the  federal  courts  were  established.  It  is 
conceived  that  the  writ  of  prohibttioa  is  a  mode  of  exer- 
cising jurisdiction  which  is  essential  to  those  purposes. 
There  is  a  strong  analogy  between  the  prohibition  asked  in 
this  case,  and  those  issued  to  dli>trict  courts  under  the  law. 
But  if  the  writ  of  prohibition  may  not  be  adopted,  and  the 
Court  should  decide  this  case  in  favour  of  the  plaintitfa  in 
error,  the  case  may  be  remanded  to  the  court  of  common 
picas  for  the  Charleston  district;  and  should  that  court  re- 
fuse to  proceed  as  required,  the  supreme  court  may  itself 
enforce  its  judgment. 

Upon  the  general  question,  the  counsel  for  (he  plaintiffs 
in  error  argued,  that  the  ordinance  does  not  impose  a  tax 
on  alt  public  funds,  but  specifically  on  the  six  and  seven  per 
cent,  stock  of  the  United  States.  Thus  tliere  are  selected, 
as  the  particular  object  of  taxation,  those  debts  of  the  go- 
vernment of  the  United  States ;  and  the  sum  the  govern- 
ment has  stipulated  to  pay  for  the  loan  is  diminished  to  ihc 
extent  of  the  tax.  The  contract  of  tlic  general  government 
is  invaded,  and  its  credit  impaired.  Its  competency  to  nc- 
goliatc  loans  may  be  destroyed  by  the  admission  of  this 
power  of  taxation.  There  are  two  sources  of  revenue  which 
are  essentially  the  right  of  the  general  government.  That 
of  imposing  duties,  and  that  of  borrowing  money  on  the 
credit  of  the  nation.  The  safety  of  the  whole  depends 
upon  the  free  and  undisturbed  exorcise  of  these  powers. 
In  peace,  the  first  is  necessary  to  revenue ;  in  war,  the  se- 
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cond  is  vital  to  defence  and  success.  If  these  powers  and 
rights  are  not  guarded  and  preserved,  the  functions  and 
purposes  of  the  union  will  be  suspended  and  destroyed. 

There  is  no  warrant  for  this  tax,  to  be  derived  from  the 
opinion  of  this  Court  in  the  case  of  M'Cul lough  i;^.  The  State 
of  Maryland,  4  Wheaton,  316.  The  Court,  at  the  close  of 
the  opinion  delivered  in  that  case,  sanction  a  tax  on  pro- 
perty held  by  citizens  of  Maryland  in  the  Bank  of  the  United 
States,  in  common  with  other  property  throughout  the 
state ;  but  they  say  expressly,  that  <<  a  particular  tax  upon 
the  operation  of  an  instrument  employed  by  the  government 
to  carry  its  powers  into  execution,  is  void." 

Mr  Hayne  presented,  as  a  part  of  his  argument,  the  opi- 
nion of  Mr  Justice  Huger  in  the  constitutional  court ;  who 
with  Nott  and  Bay,  justices,  dissented  from  the  opinion  of 
the  majority  of  the  court((i). 


(a)  Huger,  J.  disscntiente. — This  was  an  application  for  a  prohibition  to  restrain 
the  treasurer  of  the  city  of  Charleston  from  levying  a  tax,  imposed  by  a  city  or- 
dinance, on  six  and  seven  per  cent,  stock  of  the  United  States.  The  words  of 
the  ordinance  are :  All  personal  estate,  consisting  of  bonds,  notes,  Slc,  six  and 
seven  per  cent,  stock  of  the  United  States,  or  other  obligations,  upon  which  in- 
terest has  been  or  will  be  received  during  the  year,  over  and  above  the  interest 
which  has  been  paid,  (except,  &c.  &c.)  twenty-live  cents  on  every  $100.  The 
prohibition  was  ordered.  A  motion  is  now  submitted  for  the  reversal  of  that 
order.  I  am  unwilling,  on  so  important  a  question,  merely  to  express  my  dis- 
sent from  the  judgment  of  the  court.  It  is  now  for  the  first  time  agitated,  and 
ought  to  be  fully  discussed,  that  it  might  be  better  understood.  It  aflfects  the 
use  of  a  power,  as  essential  to  the  general  government  in  periods  of  difficulty  and 
danger,  as  any  other  which  the  people  have  delegated  to  it.  If  the  city  council 
of  Charleston  can  tax  the  stock  of  the  United  States,  eo  nomine,  the  states  can; 
and  if  the  states  can,  it  is  impossible  not  to  perceive  that  the  fiscal  operations  of 
the  general  government  may  be  completely  frustrated  by  the  states.  It  will  be 
in  vain  for  congress  to  pass  acts  authorising  the  secretary  of  the  treasury  to  bor- 
row money,  if  the  holders  of  their  stock  can  be  taxed  for  having  done  so  by  the 
states.  Congress  may  offer  ten  per  cent,  for  loans,  but  who  will  lend,  if  the  states 
can  appropriate  the  whole  to  their  own  use  ?  Whether  the  states  will  do  so  or 
not  may  be  problematical,  but  if  they  can  do  so,  the  risk  of  their  doing  so  must 
be  covered  by  the  terms  on  which  the  loans  will  be  made.  There  is  but  one 
substantial  security  for  the  proper  administration  of  our  governments,  the  imme- 
diate responsibility  of  the  administrators  thereof  to  the  people.  If,  however,  the 
people  have  or  feel  no  interest  in  the  measures  of  a  government,  its  administra- 
tors are  only  nominally  responsible;  they  will  only  bo  checked  where  they  act  in 
derogation  of  what  is  understood  or  felt  to  be  the  interest  of  their  constituents. 
Remote  interests  are  not  seen  by  the  better  informed,  and  they  always  must  pre- 
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Mr  Cruger  and  Mr  Legare,  for  the  defendants  in  error, 
contended  that  a  writ  of  error  could  not  be  sustained  on 
proceedings  in  prohibition. 


tent  gTOonds  for  much  difference  of  opinion,  eyen  among  the  best  Informed.  It 
Is  not  a  sufficient  guard  to  the  powers  of  the  general  government,  that  th«  con- 
stituents of  the  administrators  of  the  state  governments  have  a  remote  interest  in 
the  preservation  of  those  powers,  or  in  an  unembarrassed  exercise  of  theb  by  the 
genera]  government.  They  must  not  be  seen,  or  may  not  be  understood,  and 
the  very  Case  before  us,  presents  a  full  illustration  of  the  truth.  No  government » 
not  revolutionary,  has  ever  attempted  to  tax  its  own  stock,  and  among  otben,  for 
two  very  satisfactory  reasons.  1.  Because  such  a  tax  must  necessarUy  operate 
faijuriously  upon  all  future  loans ;  and  2.  Because  there  is  in  fact  a  violation  of 
contract  in  so  doing,  and  therefore  immoral  and  impolitic.  Under  the  faifluence 
of  these  reasons,  the  legislature  of  this  state  has  refused  to  tax  the  stock  of  the 
United  States ;  but  it  appears,  that  the  city  council  of  Charleston  have  thought 
differently,  and  have  taxed  it.  There  are,  however,  some  very  obvious  reasons 
why  the  council  of  Charleston  should  be  less  disposed  to  impose  such  a  tax  than 
the  legislature.  In  the  first  place  the  city  of  Charleston  being  commercial,  b 
more  within  the  influence  of  the  policy  of  the  general  government  than  the  le- 
gislature :  if,  therefore,  the  council  of  the  city  can  believe  it  politic  and  just  to 
tax  the  stock  of  the  United  States,  can  it  be  thought  improbable  that  the  legisla- 
ture may  do  so  ?  If  they  can  do  so  at  all,  they  may  do  so  to  any  extent ;  it  is 
equally  within  their  power  to  tax  twenty  per  cent,  or  one  hundred  per  cent,  as 
one-half  per  cent.  What  shall  govern  their  discretion,  it  is  impossible  to  fore- 
see. A  state  or  a  few  states  may  concur  in  a  policy  at  variance  with  that  of  the 
government,  nay  in  hostility  to  it.  This,  unfortunately,  has  been  already  witnessed. 
They  may,  indeed,  be  indisposed  to  dissolve  the  union,  and  declare  war ;  when 
they  might  have  no  objection  to  counteract  congress,  and  control  its  measures  by 
the  exercise  of  a  power  strictly  constitutional.  Seven-tenths  of  the  stock  of  the 
United  States,  arc  owned  in  the  cities  of  Boston,  New  York,  Philadelphfai,  Bal- 
timore and  Charleston. 

The  same  causes  which  have  concentrated  the  stock  in  these  cities,  will,  in 
all  probability,  continue  to  operate,  and  the  greater  part  of  future  toans  will  be 
effected  there.  Should,  therefore,  even  so  small  a  portion  of  the  United  States 
as  these  cities,  unite  in  taxing  stock  to  any  considerable  amount,  the  government 
may  be  defeated,  and  will  certainly  be  impeded  in  its  fiscal  operations,  to  the 
extent  of  any  tax  imposed.  It  may  be  supposed,  that  these  cities  would  be 
checked  in  such  proceedings  by  their  state  legislatures.  Whether  this  could  be 
done,  must  depend  upon  the  constitutions  of  the  states,  and  the  charters  of  the 
cities.  It  may  not  suit  the  prevailing  policy  of  a  state  to  interfere  in  such  a  case, 
even  if  it  possess  the  power.  We  know,  from  the  charter  of  the  city  of  Charleston, 
that  the  legislature  of  this  state  can  interfere  and  repeal  the  ordinance  in  question ; 
this,  however,  has  not  been  done,  although  they  have  refused  to  impose  such  a 
tax  themselves ;  and  South  Carolina  is,  has  always  been,  and  I  hope  will  ever  con- 
tinue to  be,  as  national  as  any  other  state  in  the  union.  It  may  be  said,  that  admit 
all  this  to  be  true,  it  cannot  affect  the  question  before  the  court ;  who  are  called 
upon  to  decide  what  the  couHtitution  is,  and  not  what  it  ought  to  be.  The  judi- 
cial branch  of  tiic  government  most  certainly  does  not  possess  the  power  of 
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Should  the  Supreme  Court  reverse  the  judgment  below  in 
this  case,  a  mandate  will  be  directed  to  the   inferior  state 

iegidlating ;  much  less,  then,  can  they  claim  the  power  of  making  a  constitution. 
But,  in  construing  the  constitution,  they  must  look  to  the  objects  it  professes  to 
attain,  and  they  cannot  so  as  to  defeat  the  very  end  and  aim  of  its  creation,  nor 
can  they  make  it  inconsistent  with  itself,  if  it  be  possible  to  avoid  it.   The  gene- 
ral powers  of  congress  may  be  sufficiently  designated  in  the  constitution,  but  the 
extent  and  ramifications  of  each  power,  it  was  not  in  the  wisdom  of  man  to  fore- 
see and  precisely  describe.    How  they  are  to  operate  and  exhibit  themselvee, 
must  depend  upon  the  future  contingent  circumstances  of  the  nation ;  and,  as 
these  must  be  forever  varying,  constitutional  questions  or  doubts  must  arise,  as 
long  as  the  constitution  shall  exist.    These  are  the  certain  and  legitimate  con- 
sequences of  a  written  constitution.   The  numerous  questions  which  the  statute 
of  frauds  has  given  rise  to,  simple  as  was  its  object,  may  afford  some  intimation 
of  the  number,  which  an  instrument  so  complicated  and  general  in  its  objects  as 
the  constitution  may  be  expected  to  produce.    The  great  difficulty  is,  not  only 
in  ascertaining  and  defining  the  powers  which  result  from  those  which  are  ex- 
pressly given  to  the  government ;  but,  (as  in  this  case,  and  in  that  of  the  bank  of 
the  United  States),  in  determining  the  influence  of  these  on  the  powers  of  the 
different  states.     In  the  decision  of  such  cases,  there  must,  at  least,  be  the  sem- 
blance of  legislation.    I  am  not  conscious  of  even  a  desire  to  extend  unneces- 
sarily the  powers  of  the  judiciary  ;  the  pursuits  and  habits  of  near  twenty  years, 
by  far  the  better  part  of  my  life,  have  given  at  least  to  my  feelings  a  direction 
decidedly  favourable  to  the  legislative  branch  of  the  government ;  when  attached 
in  fact,  as  I  was  in  feeling,  to  that  branch,  I  could  not  but  discern  the  importance 
of  the  judicial  branch  of  the  government,  and  the  necessity  of  leaving  to  its  de- 
cisions all  questions  like  the  one  before  the  Court,  though  they  savoured  of  legi^ 
lation.    I  shall  certainly  not  omit  to  do  now  what  I  formerly  regarded  as  incum- 
bent upon  the  judiciary  to  perform.  I  shall  now  proceed  to  inquire — 1st,  Whether 
the  tax  In  question  be  an  income  tax.    That  it  is  not,  appears  very  clearly  from 
the  facts  of  the  case,  as  well  as  from  the  terms  of  the  ordinance.    The  stock  of 
the  state ;  the  stock  of  the  city ;  bank  stock  universally,  as  well  as  the  profits  of 
agriculture,  enjoyed  by  tho^  who  reside  in  the  city,  are  not  taxed ;  nor  does  the 
ordinatfe$  affect  to  regard  it  as  an  income  tax.    It  is  a  tax  upon  the  United  States 
stock,  eo  nomine.   As  this  is  not  a  tax  upon  income,  it  is  unnecessary  to  inquire 
if  the  city  council,  or  a  state,  have  the  power  to  tax  income,  and  include  therein 
the  interest  received  on  United  States  stock.    I  shall,  therefore,  proceed  to  in- 
quire if  the  city  council,  or  a  state,  have  the  power  to  tax  the  United  States 
stock,  eo  nomine.    The  first  question  presented  by  the  inquiry  is,  the  meaning 
of  the  term  United  States  stock.    It  is,  I  apprehend,  a  credit  on  the  govern- 
ment for  so  much  money,  on  which  they  have  agreed  to  pay  a  certain  interest. 
He  who  has  the  credit  is  the  holder,  and  the  certificate  is  the  evidence  of  the 
credit,  and  the  terms  on  which  the  credit  has  been  given.    The  power  to  create 
this  credit  is  expressly  given  by  the  8th  section,  1st  article,  of  the  constitution 
of  the  United  States :  **  congress  shall  have  power  to  boirow  money  on  the 
credit  of  the  United  States."    The  credit  of  the  United  States  is  the  essence  of 
the  stock  ;  without  it  the  stock  is  of  no  value.    The  credit  of  the  United  States 
is  a  creation  of  the  general  government,  which  did  not  exist  until  they  brought  it 
into  being ;  and,  in  the  production  of  which,  the  state  governments  did  not  par- 
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court.     3  Doll.  342.     Id  the  event  of  the  state  court  de- 
clining or  refusing  to  carry  that  mandate  into  effect,  a  ques- 

Iteipale.  The  Male  coulJ  not  !»;(  il  befoie  the  conafitulion  was  formed,  foi  It  diJ 
DoteKiat;  if  thcrefofe  Ihpj  can  tax  llnow.ltniiiiit  be  by  «ome  new  powei  reated 
in  them  by  that  insliuinenl;  but  there  hno  such  power  piven  :  the  credit  of  tb« 
United  Slates  catinot  be  ta^ed  by  the  ulatea.  It  is  contended,  that  to  deny  tbe 
(tatea,a  power  to  tax  money  loaned  to  the  general  govemmcDt,  Is  to  deprive 
them  ofa  great  resouice  ntihoul  any  adequate  object.  In  Ibe  finit  place,  [  muat 
obaerve,  that  if  the  states  cannot  lav  (he  slock  of  iho  United  Slates,  tbe  genend 
goTemment  will  be  able  to  borrow  on  belter  terms,  and  In  Ibis  way  Ihe  people  of 
tbe  United  Slalea  will  be  compentaled  for  any  ineonrenlencc  (hat  might  result 
from  the  exemption  of  (he  stocli  from  the  laxalion  of  Ihe  a(ate  govemmenta. 
In  (be  second  place,  I  mus(  repuat,  they  hate  do  cause  (o  complain,  becaoae  it 
Is  a  Creadon  of  Ihe  general  |;ovemmen(  irhich  the  s(a(es  did  not  poncu  l>efore' 
iti  MlablisbmcDt.  But  on  this  subject  I  cannot  but  thinic  (ha(  a  veiy  erraaeaoi 
opinion  prevails.  It  appears  to  be  (bought  that  for  every  (housand  dollars  loaned 
(0  the  general  got'ernmcnt,  so  much  taxable  properly  has  been  wi(hdniwD  from 
.the«(a(es.  But  this  is  ccHainly  not  so.  Of  die  one  hundred  millions  of  do llan 
loaned  to  the  general  govetnmeni,  duting  Ibe  laic  war,  bow  mueh  of  it  temaim 
with  the  government.'  Not  one  cent.  Where  then  is  ii!  Cerlunly  in  (he 
8(a(eB,  If  a  certain  number  of  individuals  paid  it  into  the  Ireaiury  of  the  United 
States,  (be  goveiniiient  has  ie(urncd  it  lo  iadividualE^  liring  in  the  difTeicnt  slates ; 
and  ifliablelo  taxation  at  all,  can  now  bclaiedby  the  states.  If  the  general  go- 
vernment bad  been  foreign  to  Ihe  state  gorernments,  or  bid  they  hoarded  il  Op, 
(bis  objection  might  have  liad  some  force  ;  but  as  ht,l  as  lliey  got  It,  Ibcy  relum- 
ed II,  and  no  means  of  Iho  slate  goveroment^  were  olTcclod,  but  an  increased  dif- 
ficulty of  borrowing  money,  owing  lo  the  compctilion  of  the  general  government. 
One  of  the  greatobjectsof  thcconslituIioD  wa?  (a  render  the  general  govemmeat 
independent  of  Ibe  slale  govcmmen(s,  for  (hose  pccuniaiy  means  which  are  ne- 
eeasary  to  elToet  (he  grea(  purpose  for  which  it  was  establisbcil ;  viz.  to  form  a 
iDOre  perfect  union,  establish  jn?<(ice.  ciisuro  domestic  tranquillity,  provide  for 
the  common  defenre,  promote  (ho  general  welfare,  &«.  (lc.  If,  however,  means 
no  esBon(ia)  in  peiiodi  of  dis(ress  mid  danger,  as  loans,  ean  be  conlroltt^by  the 
stales,  congress  is  yet  eisenlially  dependent  upon  the  stales.  There  &  another 
abjection  to  this  lux.  I  regard  it  as  a  violation  of  tbe  contract  made  with  the 
holders  of  Ibe  United  States  slnch.  Tbe  people  of  the  United  Slates,  of  whom 
Ibe  eitizens  of  Charleston  are  a  part,  have  contracted  to  pay  so  much  per  ceo- 
lum  on  (be  slock  by  (belr  agents  Ihe  general  government.  To  aulborisc  theciti- 
zeqs  of  Cliailcston  lo  deduct  a  pari  from  the  interest  agreed  upon,  Ihey  must 
possess  tbe  power  of  altering  the  conlraci,  without  ihe  eonseol  of  the  holders  of 
tbe  Block,  which  would  be  a  vialation  of  the  ahligstlou  of  the  contract.  But  the 
conetilution  eipreaily  declares  llial  they  shall  not  violate  Ihe  ohligatian  of  contract. 
To  recapiiulBio  my  objections  to  the  tai,  ihey  aie : 

1.  Because  a  la^  upon  stock  of  Ihe  United  Stales,  so  nomr'ne,  is  a  tax  upoo  Ihe 
credit  of  the  United  Slates. 

2.  Because  the  credit  of  the  United  Slales.was  not  a  subject  for  Uxatiod  by 
ibe  states,  anterior  lo  the  adoption  of  (he  coasiKution ;  (be  credi(  of  the  Voiled 
States  being  a  reeuK  of  the  esublishment  of  the  government  of  (he  United 
Slalfj ;  and  Ihe  constitution  has  given  no  new  powers  lo  the  state  govemmcDtt. 
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tion  will  then  arise  as  to  the  mode  of  proceeding  to  be 
adopted  as  a  remedy.  That  a  futile  exercise  of  jurisdiction 
may  not  on  th^s  occasion  take  place,  the  difficulty  ought  to 
be  anticipated ;  for  if  it  be  insurmountable,  this  tribunal  will 
not,  from  self-respect,  hold  cognizance  of  the  principal  in- 
quiry involved  in  the  present  suit. 

Unless  the  Supreme  Court  acts  in  this  matter  through  the 
intervention  of  the  state  tribunal,  it  must  issue  a  prohibition 
of  itself,  addressed  to  the  tax  collector  individually.  Should 
he  disobey,  it  will  then  have  to  proceed  against  him  for  a 
contempt,  and  inflict  a  fine ;  and  thus  be  thrown  into  a  course 
of  practice  unprecedented,  and  extremely  inconvenient. 
That  it  will  not  award  compulsory  process,  directed  to  a  re- 
cusant state  court,  may  safely  be  assumed,  upon  the  strength 
of  the  reasoning  in  Martin  vs.  Hunter's  lessee,  1  Wheaton^ 
362.  If  not  from  a  regard  to  the  sovereignty  of  a  state  in 
its  last  refuge  of  the  judiciary,  this  resort  will  not  be  had  at 
least,  because  it  seems  to  be  negatively  precluded  by  the 
25th  section  of  the  act  of  the  24th  of  September  1789.  That 
section  provides  for  the  Supreme  Court's  ''  proceeding  to  a 
final  decision  of  the  cause,  and  awarding  execution  therein, 
if  it  has  been  once  remanded  before."  Whether  under  these 
words,  on  the  refusal  of  a  state  court  to  fulfil  its  mandate, 
this  Court  has  jurisdiction  in  prohibition  so  as  to  enable  it 
to  execute  its  own  judgment,  by  inhibiting  the  officers  per- 
sonally from  collecting  the  tax  under  consideration,  if  ad- 
judged unconstitutional,  must  first  be  decided.  If  the  power 
be  wanting,  nothing  but  an  act  of  congress  can  supply  the 
deficiency.  The  mode  and  forms  of  proceeding  under  the 
appellate  authority  of  this  Court,  are  dependent  upon  the 

8.  Because  the  objects  of  taxation  by  the  state  governments  are  not  diminished 
by  withholding  from  them  the  power  of  Uxing  stock  of  the  United  States;  as  the 
money  borrowed  by  the  United  States  is  immediately,  by  disbursements,  re- 
turned to  the  people  of  the  different  states. 

4.  Because  it  renders  the  genera]  government  dependent  upon  the  discretion 
of  the  state  governments,  for  one  of  its  essential  means  in  accomplishing  the  pur- 
poses for  which  it  was  established,  a  result  at  variance  with  one  of  the  principal 
objects  of  the  constitution,  which  was  to  render  the  general  government  inde- 
pendent of  the  pecuniary  aid  of  the  state  governments. 

And  lastly,  because  it  is  a  violation  of  the  obligation  of  contract. 

Vol.  II.— 3  H 


458  SUPREME  COURT. 

[Weston  and  others  vs.  The  City  Council  of  Charleiton.] 

acts  of  congress  for  their  regulation.  6  Cra.  307.  Although 
the  14th  section  of  the  judiciary  act  gives  to  the  courts  of 
the  United  States  ''  power  to  issue  all  writs  necessary  for 
the  exercise  of  their  respective  jurisdictions,  and  agreeable 
to  the  principles  and  usages  of  law ;"  this  general  grant  is 
limited  by  the  25th  section,  in  the  particular  instance  of 
writs  of  error  from  final  judgments  of  state  courts  to  ^'  award- 
ing execti^ion^."  No  construction  of  these  words  consistent 
with  technical  accuracy,  will  bring  a  prohibition  within  their 
meaning;  and  original  jurisdiction  will  scarcely  be  assumed 
to  admit  the  procedure. 

The  power  of  congress  to  incorporate  a  bank,  or  even  to 
invade  the  territory  of  a  state  to  establish  its  branches,  can- 
not be  controverted  after  the  decisions  in  M'Cullough  vs. 
Maryland,4  Wheat.  316,  and  Osborne  V8.  United  States  Bank, 
9  Wheat.  738 ;  much  less  could  their  right  to  raise  loans  for 
carrying  on  the  operations  of  government  be  drawn  into 
question.  On  the  other  hand  it  would  be  taken  as  conceded, 
that  the  right  of  the  states  to  impose  taxes  is  sovereign,  and 
concurrent ;  and  that  there  are  no  express  limitations  upon 
this  attribute;  except  those  contained  in  the  Idth  section, 
article  1st,  of  the  federal  constitution  as  to  duties  or  imposts 
on  imports,  exports,  and  tonnage. 

Through  these  mutual  admissions,  the  question  now  to  be 
disposed  of,  is  simply,  can  a  state  constitutionally  tax  the 
income  accruing  to  its  citizens  from  six  and  seven  per  cent, 
stock  of  the  United  States,  owned  by  them  individually  ? 

The  purpose  of  plaintiffs  in  error  is  to  make  out  by  impli- 
cation a  restriction  upon  a  sovereign  and  vital,  though  a  con- 
current state  right.  This  is  attempted  upon  substantially 
three  grounds.  Jst.  That  the  tax  in  dispute  is  a  violation 
of  the  faith  and  obligation  of  a  contract.  2d.  That  the 
credit  of  the  United  States  upon  which  it  bears,  did  not  exist 
until  after  the  constitution  was  framed.  And  3dly.  because 
it  interferes  with  the  means  of  the  federal  government  ne- 
cessary to  carry  their  powers  into  effect. 

As  to  the  first  objection,  certainly  if  the  United  States 
were  to  impose  a  tax,  going  to  diminish  the  interest  it  had 
stipulated  to  pay  the  purchasers  of  this  stock,  such  a  mea- 
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sure  would  be  a  violation  of  faith.  But  the  reason  does  not 
bold  as  to  a  third  person,  not  a  party  to  the  contract;  and  in 
this  light  the  state  of  South  Carolina  stands ;  for  her  faith  is 
pledged  as  an  integral  part  of  the  union  in  this  respect  only, 
quoad  federal  taxation.  She  has  come  under  no  obligation 
individually,  not  to  draw  her  resources  from  these  funds, 
though  emanating  from  the  common  authority,  whenever 
they  pass  into  the  hands  of  her  peculiar  citizens;  and  it  may 
be  presumed  that  the  liability  of  this  stock,  so  situated,  to 
state  taxation,  was  perfectly  understood  by  those  who  be- 
came holders,  and  entered  into  their  contract  with  the  gene- 
ral government.  As  well  might  a  tax  imposed  by  a  state 
on  the  public  lands  within  its  limits,  when  sold  out  to  pri- 
vate persons,  be  treated  as  a  departure  from  good  faith,  and 
a  violation  of  the  contract  of  sale ;  for  here,  as  much  as  where 
public  stock  is  created  and  sold,  a  state  is  a  party  to  the 
engagement,  that  no  more  than  a  certain  price  is  to  be  paid 
for  the  property,  and  that  its  profits  are  not  to  be  diminished. 
It  is  said,  however,  that  where  lands  are  sold,  the  United 
States  parts  with  the  freehold  with  no  prospect  of  resump- 
tion, and  that  it  is  otherwise  with  stock.  Yet  in  point  of 
fact,  the  only  difference  is  between  the  real  and  personal 
property  of  the  government ;  for  in  the  case  of  a  sale  of  the 
former  on  credit,  liable  to  a  foreclosure  of  mortgage,  there 
will  be  a  chance  of  its  reverting  to  the  public  domain ;  and 
surely  it  will  not  be  exempted  from  state  taxation  until  the 
last  cent  of  the  price  is  paid  off. 

It  is  next  said  that  this  stock  constitutes  the  credit  of  the 
union,  which,  not  having  existed  anterior  to  the  adoption  of 
the  constitution,  cannot  be  subjected  to  state  taxes,  unless 
by  virtue  of  some  provision  in  that  instrument.  This  reason 
if  of  any  avail,  will  go  to  exonerate  all  the  territories  and 
other  property  of  the  United  States  acquired  subsequently 
to  that  epoch;  and  failing  of  that  result,  must  be  discarded 
altogether. 

The  objection  most  strongly  urged  however  against  this 
ordinance  is,  that  it  interferes  with  a  law  of  the  general  go- 
vernment, which,  being  supreme,  must  predominate,  and  it 
is  roundly  laid  down  that  '*  should  any  state  directly  or  in- 
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directly  modify,  alter,  or  abridge  any  of  the  acts  of  sove- 
reignty of  the  United  States,  or  render  any  of  its  measures 
nugatory,  or  inoperative,  or  in  any  manner  impeach  the 
credit,  or  impair  the  resources  of  the  union,  by  taxation  or 
otherwise ;  the  act  would  be  an  interference  repugnant  to  the 
constitution,"  and  that  ''  a  state  cannot  tax  any  of  the  con- 
stitutional means  employed  by  the  government  of  the  United 
States  to  execute  its  constitutional  powers ;"  ^'  nor  can  it  by 
taxation  or  otherwise,  retard,  impede,  burthen,  or  in  any 
manner  control  the  operation  of  the  constitutional  laws  en- 
acted by  congress  to  carry  into  effect  the  powers  vested  in 
the  national  government." 

Throughout  this  discussion  the  state  has  been  treated  of 
as  in  an  antagonist  position  towards  the  federal  government, 
and  as  seeking  purposely  to  incommode,  and  destroy  its  fis- 
cal operations ;  while  the  direct  effect  of  these  upon  the  re- 
sources of  the  state  has  been  allowed  no  consideration. 
The  ordinance  in  question  is  assumed  to  be  a  measure  pass- 
ed expressly  to  countervail  and  defeat  a  law  of  congress. 
But  it  is  no  where  demonstrated  that  a  tax  on  this  stock, 
owned  by  individuals,  will  be  attended  by  any  such  conse- 
quence. The  utmost  that  may  ensue,  will  be  a  prejudice 
to  the  preference  of  this  stock  in  market,  and  perhaps  the 
citizens  of  the  state  imposing  the  tax  may  find  it  more  pro- 
fitable to  invest  their  capital  otherwise.  This  creates  a 
question  of  policy,  at  the  discretion  of  the  state  alone, 
whether  it  will  drive  abroad  a  particular  means  of  specula- 
tion; but  the  reflection  is  beside  the  constitutional  inquiry 
now  agitated. 

The  position  broadly  taken  here  is,  that  if  the  exercise  of 
a  concurrent  power  by  a  state,  interferes  with  a  power  of  the 
general  government,  the  former  must  give  way.  What  ia 
the  extent  of  interference  which  is  to  be  thus  resisted  ?  and 
how  is  this  interference  to  be  graduated  9  Here  it  is  always 
put  as  mounting  to  the  point  of  destruction,  and  as  brought 
into  action,  ipso  intuitu.  To  presuppose  hostility  on  the 
part  of  the  state  is  wholly  gratuitous,  and  greatly  to  be  de- 
precated. As  much  may  be  trusted  to  the  liberality  and 
forbearance  of  a  state,  as  of  the  federal  government ;  and 
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comilf,  and  cordial  confidence  should  characterize  all  their 
relations.  All  the  reasoning  in  this  case  is  against  the 
abuse  of  a  conceded  state  right,  and  it  is  founded  upon  a 
quia  timet,  and  its  materials  are  extremes.  Not  even  a  sur- 
mise is  thrown  out,  that  this  tax  has,  in  point  of  fact,  im- 
peded, much  less  frustrated,  a  fiscal  operation  of  govern- 
ment ;  but  it  is  said,  that  if  the  power  it  involves  were 
pushed  further  it  might  have  that  effect;  and  that,  as  it  is 
without  any  limit  or  conlrol,  save  the  discretion  of  a  state, 
no  guarantee  against  Its  abuse,  short  of  abolition,  should  be 
accepted.  This  is  in  a  strain  of  hostility  that  well  warrants 
the  interrogatory,  why  should  an  unprescriptible  sovereign, 
and  indispensable  right  of  a  state  be  postponed,  and  put  io 
derogation  in  favour  of  an  implied,  auxiliary,  and  optional 
means  of  the  general  government  ?  Is  not  the  power  to  use 
this  means  also  a  power  to  destroy,  and  alike  unlimited  1 

The  general  government,  by  carrying  their  power  to  ex- 
tremes in  the  creation  of  extensive  loans,  might  furnish  fa- 
cilities of  exempt  investment,  that  would  entirely  absorb 
from  the  reach  of  state  taxation  all  the  funds  of  its  cilizens, 
and  thus  destroy  one  of  its  highest  prerogatives  and  very 
existence.  If  the  possible  abuse  of  the  power  to  tax  by  a 
state,  is  to  infringe  upon  the  right,  the  like  objection  will 
assuredly  attach  to  the  power  of  borrowing  on  the  part  of 
the  United  States.  In  answer  to  this  a  suggestion  has  been 
made,  that  the  general  government  does  not  hoard  up  its 
revenue,  but  immediately  reinstates  by  expenditure,  all  that 
has  been  substracted  from  the  resources  of  a  state.  This  is 
only  partially  true,  and  yields  but  indifferent  consolation, 
and  affords  occasion  for  another  most  forcible  impeachment 
of  tbe  prevailing  system  of  internal  improvements,  and  other 
government  Expenditures  of  the  public  money.  By  the  sup- 
posed operation  the  southern  states  not  only  have  their  ca- 
pital drawn  off  from  local  taxation,  but  in  the  existing  state 
of  things  supply  another  means  of  conferring  benefits,  or 
rather  gratuities,  in  which  they  have  no  participation. 

The  doctrine  that  interference  with  federal  power  will 
suffice,  by  implication,  to  neutralize,  or  even  annihilate 
slate  rights  is  startling  in  itself,  and  most  pernicious  when 
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carried  out  to  its  legitimate  results.  The  degree  of  inter- 
ference being  entirely  unsettled,  and  incapable  of  adjust- 
ment, however  slight  or  shadowy  it  may  be,  the  objection 
can  never  be  started  but  to  a  fatal  issue.  Indeed  it  will  go 
to  abolish  all  power  in  the  states,  under  some  circum- 
stances, to  levy  and  collect  taxes.  In  the  event  of  a  resort 
to  direct  taxation,  on  the  part  of  congress,  whatever  is  sub- 
jected to  federal  assessment  must,  ipso  facto,  be  discharged 
from  all  other  imposition ;  inasmuch  as  a  tax  by  a  state,  on 
any  given  article,  must  necessarily  diminish  its  capacity  of 
bearing  other  exactions,  and,  if  carried  to  excess,  must 
frustrate  any  attempt  on  the  part  of  the  general  government 
to  raise  a  revenue  from  the  same  sources.  In  fact,  there 
are  but  few  powers  reserved  to  the  states  that,  upon  the 
possibility  of  abuse,  may  not  be  brought  under  the  ban  of 
interference  with  federal  measures. 

In  the  case  of  Bulow  et  al.  vs,  the  City  Council  of 
Charleston,  1  J^Tott  ^  M^Cordj  527,  it  has  been  decided 
that  United  States  bank  stock,  in  the  hands  of  individuals, 
may  constitutionally  be  taxed  by  a  state.  And  in  M'Cul- 
lough  vs.  Maryland,  it  is  admitted,  that  the  principle  there 
ascertained  ''  does  not  extend  to  a  tax  paid  by  the  real  pro- 
perty of  the  bank  of  the  United  States,  in  common  with  the 
other  real  property  in  a  particular  state,  nor  to  a  tax  im- 
posed upon  the  proprietary  interest  which  the  citizens  of 
that  state  may  hold  in  this  institution,  in  common  with  other 
property  of  the  same  description  throughout  the  state,"  and 
that,  *'  as  to  the  bank  stock  belonging  to  its  own  citizens, 
it  still  continues  liable  to  state  taxation,  as  a  portion  of 
their  individual  property  in  common  with  all  other  private 
property  in  the  state."  The  stock  brought  under  contribu- 
tion by  the  city  ordinance  now  attacked,  comes  within  this 
exception.  When  taxed  it  had  been  sold  out  by  govern- 
ment, and  was  in  the  hands  of  individuals,  whose  proprie- 
tary interest  in  the  fund  was  subjected  in  common  with  pro- 
perty of  a  similar  description.  The  tax  here  assessed  was 
not  in  the  nature  of  a  penalty  on  lending  to  the  United 
States,  being  neither  excessive  nor  discriminating.  If 
charged  on  the  stock,  eo  nomine,  the  name  was  inserted  in 
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the  ordinance  merely  as  a  description  of  one  among  several 
sources,  from  whence  the  income  of  the  citizens  might 
arise  on  which  it  was  to  bear.  The  words  of  the  ordinance 
evince  clearly  that  this  species  of  property  was  not  singled 
out  for  proscription,  or  a  sinister  purpose,  as  various  others 
are  enumerated ;  and  if  an  exception  is  made  in  favor  of 
stock  of  the  United  States  bank,  and  of  local  institutions, 
motives  of  expediency,  or  the  fact  that  a  bonus  had  been 
paid  in  commutation  of  taxes,  probably  influenced  the  de- 
parture from,  while  they  recognized  the  existence  of  the 
general  rule. 

This  tax  then  is  not  obnoxious  to  the  objections  urged 
against  it,  and  being  upon  the  interest  held  by  individuals 
in  the  funded  debt  of  the  United  States,  in  common  with 
other  property  of  the  same  description  in  South  Carolina,  it 
comes  within  the  exception  made  in  the  leading  case  decided 
by  this  Court  upon  the  subject,  and  the  ordinance  imposing 
it  is  constitutional  and  valid. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  case  was  argued  on  its  merits  at  a  preceding  term ; 
but  a  doubt  having  arisen  with  the  Court  respecting  its  juris- 
diction in  cases  of  prohibition,  that  doubt  was  suggested  to 
the  bar,  and  a  re-argument  was  requested.  It  has  been  re- 
argued at  this  term. 

The  power  of  this  Court  to  revise  the  judgments  of  a  state 
tribunal,  depends  on  the  25th  section  of  the  judicial  act. 
That  section  enacts  "  that  a  final  judgment  or  decree  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a  state  in  which 
a  decision  in  the  suit  could  be  had,"  ''  where  is  drawn  in 
question  the  validity  of  a  statute  or  of  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being  repugnant  to 
the  constitution,  treaties,  or  laws  of  the  United  States,  and 
the  decision  is  in  favour  of  such  their  validity,"  *'  may  be 
re-examined  and  reversed  or  aflirmed  in  the  Supreme  Court 
of  the  United  States." . 

In  this  case  the  city  ordinance  of  Charleston  is  the  ex- 
ercise of  an  ''  authority  under  the  state  of  South  Carolina," 


464  SUPREME  COURT. 

[Weston  and  others  vs.  The  City  CouDcil  of  Charleston.] 

'*  the  validity  of  which  has  been  drawn  in  question  on  the 
ground  of  its  being  repugnant  to  the  constitution,"  and  "  the 
decision  is  in  favour  of  its  validity."  The  question  therefore 
which  was  decided  by  the  constitutional  court,  is  the  very 
question  on  which  the  revising  power  of  this  tribunal  is  to 
be  exercised,  and  the  only  inquiry  is,  whether  it  has  been 
decided  in  a  case  described  in  the  section  which  authorises 
the  writ  of  error  that  has  been  awarded.  Is  a  writ  of  pro- 
hibition a  suit? 

The  term  is  certainly  a  very  comprehensive  one,  and  is 
understood  to  apply  to  any  proceeding  in  a  court  of  justice, 
by  which  an  individual  pursues  that  remedy  in  a  court  of 
justice,  which  the  law  affords  him.  The  modes  of  proceed- 
ing may  be  various,  but  if  a  right  is  litigated  between  par- 
ties in  a  court  of  justice,  the  proceeding  by  which  the  de- 
cision of  the  court  is  sought,  is  a  suit.  The  question  be- 
tween the  parties,  is  precisely  the  same  as  it  would  have 
been  in  a  writ  of  replevin,  or  in  an  action  of  trespass.  The 
constitutionality  of  the  ordinance  is  contested ;  the  party 
aggrieved  by  it  applies  to  a  court ;  and  at  his  suggestion,  a 
writ  of  prohibition,  the  appropriate  remedy,  is  issued.  The 
opposite  party  appeals ;  and,  in  the  highest  court,  the  judg- 
ment is  reversed  and  judgment  given  for  the  defendant. 
This  judgment  was,  we  think,  rendered  in  a  suit. 

We  think  also  that  it  was  a  final  judgment  in  the  sense  in 
which  that  term  is  used  in  the  25th  section  of  the  judicial 
act.  If  it  were  applicable  to  those  judgments  and  decrees 
only  in  which  the  right  was  finally  decided,  and  could  never 
again  be  litigated  between  the  parties,  the  provisions  of  the 
section  would  be  confined  within  much  narrower  limits  than 
the  words  import,  or  than  congress  could  have  intended. 
Judgments  in  actions  of  ejectment,  and  decrees  in  chancery 
dismissing  a  bill  without  prejudice,  however  deeply  they 
might  affect  rights  protected  by  the  constitution,  laws,  or 
treaties  of  the  United  States,  would  not  be  subject  to  the 
revision  of  this  Court.  A  prohibition  might  issue,  restraining 
a  collector  from  collecting  duties,  and  this  Court  would  not 
revise  and  correct  the  judgment.  The  word  ^'  final"  must 
be  understood  in  the  section  under  consideration,  as  apply- 
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iDg  to  all  judgnietils  and  decrees  which  determioe  the  par- 
ticular cause. 

We  think  then  that  the  writ  of  error  has  brought  the  causa 
properly  before  this  Court. 

TJiis  brings  us  to  the  main  question.  Is  the  stock  issued 
for  loans  made  to  the  governtnent  of  the  United  Stales  liable 
to  be  taxed  hy  states  and  corporations? 

Congress  has  power  "  to  borrow  money  on  the  credit  of 
the  United  Stales."  The  stock  it  issues  is  tiie  evidence  of 
a  debt  created  by  the  exercise  of  this  power.  The  tax  in 
question  is  a  tax  upon  the  contract  subsisting  between  the 
government  and  the  individual.  It  bears  directly  upon  that 
contract,  while  subsisting  and  in  full  force.  The  power 
operates  upon  the  contract  the  instant  it  is  framed,  and  must 
imply  a  right  to  afiect  that  contract. 

If  the  states  and  corporations  throughout  the  union,  pos- 
sess the  power  to  tax  a  contract  for  the  loan  of  money,  what 
shall  arrest  this  principle  in  its  application  to  every  other 
contract?  What  measure  can  government  adopt  which  will 
not  be  exposed  to  its  influence  t 

But  it  is  unnecessary  to  pursue  this  princ|pl6  through  its 
diversified  application  to  all  the  contracts,  and  (o  the  vari- 
ous operations  of  government.  No  one  can  be  selected 
which  is  of  more  vital  interest  to  the  community  than  thJa 
of  borrowing  money  on  the  credit  of  the  United  States.  No 
power  has  been  conferred  by  the  American  people  on  their 
government,  the  free  and  unburthened  exercise  of  whr^h 
more  deeply  aflects  every  member  of  our  republic.  In  war, 
when  the  honour,  the  safety,  the  independence  of  the  nation 
are  to  be  defended,  when  all  its  resources  arc  to  be  strained 
to  the  utmost,  credit  must  be  brought  in  aid  of  taxation,  and 
the  abundant  revenue  of  peace  and  prosperity  must  be  anti- 
cipated to  supply  the  exigences,  the  urgent  demands  of  the, 
moment.  The  people,  for  objects  the  most  important  which 
can  occur  in  the  progress  of  nations,  have  empowered  th«r 
government  to  make  these  anticipations,  "  to  borrow  tnopffj 
on  the  credit  of  the  United  States."  Can  any  thing  be  more 
dangerous,  or  more  injurious,  than  the  admission  of  a  princi- 
ple which  authorizes  every  state  and  every  corporation  in 
Vol.  n.~3l 
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the  union  which  possesses  the  right  of  taxation,  to  burthen 
the  exercise  of  this  power  at  their  discretion? 

If  the  right  to  impose  the  tax  exists,  it  is  a  right  which  io 
its  nature  acknowledges  no  limits.  It  may  be  carried  to  any 
extent  within  the  jurisdiction  of  the  state  or  corporation 
which  imposes  it,  which  the  will  of  each  state  and  corpora- 
tion may  prescribe.  A  power  which  is  given  by  the  whole 
American  people  for  their  common  good,  which  is  to  be  ex- 
ercised at  the  most  critical  periods  for  the  most  important 
purposes,  on  the  free  exercise  of  which  the  interests  certain- 
ly, perhaps  the  liberty  of  the  whole  may  depend;  may  be 
burthened,  impeded,  if  not  arrested,  by  any  of  the  organized 
parts  of  the  confederacy. 

In  a  society  formed  like  ours,  with  one  supreme  govern- 
ment for  national  purposes,  and  numerous  state  governments 
for  other  purposes;  in  many  respects  independent,  and  in 
the  uncontrolled  exercise  of  many  important  powers,  occa- 
sional interferences  ought  not  to  surprise  us.  The  power 
of  taxation  is  one  of  the  most  essential  to  a  state,  and  one 
of  the  most  extensive  in  its  operation.  The  attempt  to  main- 
tain a  rule  wlych  shall  limit  its  exercise,  is  undoubtedly 
among  the  most  delicate  and  difficult  duties  which  can  de- 
volve on  those  whose  province  it  is  to  expound  the  supreme 
law  of  the  land  in  its  application  to  the  cases  of  individuals. 
This  duty  has  more  than  once  devolved  on  this  Court.  In 
the  performance  of  it  we  have  considered  it  as  a  necessary 
consequence  from  the  supremacy  of  the  government  of  the 
whole,  that  its  action  in  the  exercise  of  its  legitimate  powers, 
should  be  free  and  unembarrassed  by  any  conflicting  powers 
in  the  possession  of  its  parts ;  that  the  powers  of  a  state 
cannot  rightfully  be  so  exercised  as  to  impede  and  obstruct 
the  free  course  of  those  measures  which  the  government  of 
the  states  united  may  rightfully  adopt. 

This  subject  was  brought  before  the  Court  in  the  cose  of 
M'Cullough  V8.  The  state  of  Maryland(a),  when  it  was 
thoroughly  argued  and  deliberately  considered.  The  ques- 
tion decided  in  that  case  bears  a  near  resemblance  to  that 

(a)  4  fVheaton,  316. 


JANUARY  TERM  1829.  467 

[WestOD  and  others  vs.  The  City  Council  of  Charleston.] 

which  is  involved  in  this.  It  was  discussed  at  the  bar  in  all 
its  relations,  and  examined  by  the  Court  with  its  utmost  at- 
tention. We  will  not  repeat  the  reasoning  which  conducted 
us  to  the  conclusion  thus  formed ;  but  that  conclusion  was 
that  ''all  subjects  over  which  the  sovereign  power  of  a  state 
extends,  are  objects  of  taxation ;  but  those  over  which  it  does 
not  extend,  are  upon  the  soundest  principles  exempt  from 
taxation."  ''  The  sovereignty  of  a  state  extends  to  every 
thing  which  exists  by  its  own  authority,  or  is  introduced  by 
its  permission;"  but  not  ''to  those  means  which  are  em- 
ployed by  congress  to  carry  into  execution  powers  conferred 
on  that  body  by  the  people  of  the  United  States."  "  The 
attempt  to  use"  the  power  of  taxation  "  on  the  means  em- 
ployed by  the  government  of  the  union  in  pursuance  of  the 
constitution,  is  itself  an  abuse,  because  it  is  the  usurpation 
of  a  power  which  the  people  of  a  single  state  cannot  give." 

The  Court  said  in  that  case,  that  "  the  states  have  no  power 
by  taxation,  or  otherwise,  to  retard,  impede,  burthen,  or  in 
any  manner  control  the  operation  of  the  constitutional  laws 
enacted  by  congress,  to  carry  into  execution  the  powers 
vested  in  the  general  government." 

We  retain  the  opinions  which  were  then  expressed.  A 
contract  made  by  the  government  in  the  exercise  of  its  power, 
to  borrow  money  on  the  credit  of  the  United  States,  is  un- 
doubtedly independent  of  the  will  of  any  state  in  which  the 
individual  who  lends  may  reside,  and  is  undoubtedly  an  ope- 
ration essential  to  the  important  objects  for  which  the  go- 
vernment was  created.  It  ought,  therefore,  on  the  principles 
settled  in  the  case  of  M'Cullough  V8.  The  State  of  Maryland* 
to  be  exempt  from  state  taxation,  and  consequently  from 
being  taxed  by  corporations  deriving  their  power  from  states. 

It  is  admitted  that  the  power  of  the  government  to  borrow 
money  can  not  be  directly  opposed,  and  that  any  law  directly 
obstructing  its  operation  would  be  void;  but,  a  distinction  is 
takeii  between  direct  opposition  and  those  measures  which 
may  consequentially  affect  it ;  that  is,  that  a  law  prohibiting 
loans  to  the  United  States  would  be  void,  but  a  tax  on  them 
to  any  amount  is  allowable. 

It  is,  we  think,  impossible  not  to  perceive  the  intimate 
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connexion  which  exists  between  these  two  modes  of  acting 
on  the  subject. 

It  is  not  the  want  of  original  power  in  an  independent 
sovereign  state,  to  prohibit  loans  to  a  foreign  government, 
which  restrains  the  legislature  from  direct  opposition  to  those 
made  by  the  United  States.  The  restraint  is  imposed  by 
our  constitution.  The  American  people  have  conferred  the 
power  of  borrowing  money  on  their  government,  and  by 
making  that  government  supreme,  have  shielded  its  action, 
in  the  exercise  of  this  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power  is  incompatible  with 
a  restraining  or  controlling  power,  and  the  declaration  of 
supremacy  is  a  declaration  that  no  such  restraining  or  con- 
trolling power  shall  be  exercised. 

The  right  to  tax  the  contract  to  any  extent,  when  made, 
must  operate  upon  the  power  to  borrow  before  it  is  exercised, 
and  have  a  sensible  influence  on  the  contract.  The  extent 
of  this  influence  depends  on  the  will  of  a  distinct  govern-- 
ment.  To  any  extant,  however  inconsiderable,  it  is  a  bur- 
then on  the  operations  of  government.  It  may  be  carried  to 
an  extent  which  shall  arrest  them  entirely. 

It  is  admitted  by  the  counsel  for  the  defendants,  that  the 
power  to  tax  stock  must  aflect  the  terms  on  which  loans  will 
be  made;  but  this  objection,  it  is  said,  has  no  more  weight 
when  urged  against  the  application  of  an  acknowledged 
power  to  government  stock,  than  if  urged  against  its  ap- 
plication to  lands  sold  by  the  United  States. 

The  distinction  is,  we  think,  apparent.  When  lands  are 
sold,  no  connexion  remains  between  the  purchaser  and  the 
government.  The  lands  purchased  become  a  part  of  the 
mass  of  property  in  the  country  with  no  implied  exemp- 
tion from  common  burthens.  All  lands  are  derived  from  the 
general  or  particular  government,  and  all  lands  are  subject 
to  taxation.  Lands  sold  are  in  the  condition  of  money  bor- 
rowed and  re-paid.  Its  liability  to  taxation  in  any  form  it 
may  then  assume  is  not  questioned.  The  connexion  between 
the  borrower  and  the  lender  is  dissolved.  It  is  no  burthen 
on  loans,  it  is  no  impediment  to  the  power  of  borrowing,  that 
the  money,  when  re-paid,  loses  its  exemption  from  taxation. 
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But  a  tax  upon  debts  due  from  the  government,  stands,  we 
think,  on  very  different  principles  from  a  tax  on  lands  which 
the  government  has  sold. 

"  The  Federalist"  has  been  quoted  in  the  argument,  and  an 
eloquent  end  well  merited  eulogy  has  been  bestowed  on  the 
great  statesman  who  is  supposed  to  be  the  author  of  the 
number  from  which  the  quotation  was  made.  This  high 
authority  was  also  relied  upon  in  the  case  of  M'Culloughvs. 
The  state  of  Maryland,  and  was  considered  by  the  Court. 
Without  repeating  what  was  then  said,  we  refer  to  it  as  ex- 
hibiting our  view  of  the  sentiments  expressed  on  this  subject 
by  the  authors  of  that  work. 

It  has  been  supposed  that  a  tax  on  stock  comes  within  the 
exceptions  stated  in  the  case  of  M'Cullough  vs.  The  state  of 
Maryland.  We  do  not  think  so.  The  bank  of  the  United 
Stales  is  an  instrument  essential  to  the  fiscal  operations  of 
the  government,  and  the  power  which  might  be  exercised  to 
its  destruction  was  denied.  But  property  acquired  by  that 
corporation  in  a  state  was  supposed  to  be  placed  in  the  same 
condition  with  property  acquired  by  an  individual. 

The  tax  on  government  stock  is  thought  by  this  Court  to 
be  a  tax  on  the  contract,  a  tax  on  the  power  to  borrow 
money  on  the  credit  of  the  United  States,  and  consequently 
to  be  repugnant  to  the  constitution. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the 
constitutional  court  of  the  state  of  South  Carolina,  reversing 
the  order  made  by  the  court  of  common  pleas,  awarding  a 
prohibition  to  the  city  council  of  Charleston,  to  restrain  them 
from  levying  a  tax  imposed  on  six  and  seven  per  cent,  stock 
of  the  United  States,  under  an  ordinance  to  raise  supplies  to 
the  use  of  the  city  of  Charleston  for  the  year  1823,  is  erro- 
neous in  this;  that  the  said  constitutional  court  adjudged 
that  the  said  ordinance  was  not  repugnant  to  the  constitu- 
tion of  the  United  States;  whereas,  this  Court  is  of  opinion 
that  such  repugnancy  does  exist.  We  are,  therefore,  of 
opinion  that  the  said  judgment  ought  to  be  reversed  and 
annulled,  and  the  cause  remanded  to  the  constitutional  court 
for  the  state  of  South  Carolina,  that  farther  proceedings  may 
be  had  therein  according  to  law. 
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Mr  Justice  Johnson,  dissentiente. — Entertaining  different 
views  on  the  questions  in  this  cause  from  the  majority  of  the 
Court,  and  wishing  generally  that  my  reasons  for  my  opinions 
on  constitutional  questions  should  appear,  where  they  cannot 
be  misunderstood  or  misrepresented,  I  will  briefly  state  the 
ground  upon  which  I  dissent  from  the  decision  now  rendered. 

On  the  first  point  I  am  of  opinion,  that  the  cause  is  not 
one  within  either  the  letter  or  the  policy  of  the  25tb  section 
of  the  judiciary  act. 

That  the  suggestion  and  motion  to  obtain  a  prohibition  is 
a  suit  in  its  general  sense,  cannot  be  questioned ;  but  that  is 
not  enough,  to  give  this  Court  jurisdiction ;  it  must  be  a  suit 
within  the  meaning  and  policy  of  the  law  which  gives  this 
writ  of  error.  The  words  of  the  25th  section  are,  '^a  final 
judgment  or  decree  on  any  suit ;"  from  which  I  think  it  un- 
questionable that  it  must  be  a  suit  capable  of  terminating 
in  a  final  judgment  or  decree.  Now  a  prohibition,  especi- 
ally where  it  is  refused,  as  in  this  case,  is  not  final,  and  con- 
cludes no  body.  If  the  party  against  which  it  was  prayed 
goes  on  to  carry  into  effect  an  unconstitutional  law,  he  to 
whom  it  was  refused,  is  at  liberty  to  bring  his  action  of  tres- 
pass, and  the  refusal  of  the  prohibition  would  be  no  bar  to 
his  recovery. 

Indeed,  in  cases  of  prohibition,  there  is  no  consideratum 
est,  no  judgment  entered,  except,  as  well  as  I  can  recollect, 
in  two  cases :  in  that  where  it  is  first  granted  and  then  dis- 
solved, and  a  writ  of  consultation  awarded  authorizing  the 
defendant  to  proceed ;  and  in  the  case  where  the  promovent 
is  ruled  to  declare,  and  the  cause  goes  on  to  judgment  in  the 
usual  form.  When  it  is  refused  there  is  never  a  judgment 
entered,  nor  where  it  is  granted  in  ordinary  cases ;  and  hence 
it  is  laid  down  generally  that  no  writ  of  error  lies  in  prohi- 
bition. There  is  no  ground  that  I  can  perceive,  to  suppose 
that  congress  intended  any  innovation  in  the  ordinary  rules 
of  law  as  to  suing  out  writs  of  error.  On  the  contrary,  in 
authorizing  a  writ  of  error  to  a  final  judgment  in  so  many 
words,  the  legal  conclusion  is  that  they  need  not  to  adhere 
to  the  rule  that  a  writ  of  error  can  only  issue  to  recover  a 
judgment  as  technically  understood. 
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Again,  the  suit  to  which  this  section  has  relation  must  be 
a  suit  in  which  this  Court  possesses  or  can  exercise  the  power 
to  enter  judgment  and  award  execution ;  because  the  latter 
part  of  the  25th  section  enacts, ''  that  the  Supreme  Court 
may  at  their  discretion,  if  the  cause  shall  have  been  once 
remanded  before,  proceed  to  a  final  decision  of  the  same, 
and  award  execution.  Now  if  the  term  execution  here  be 
taken  in  its  ordinary  technical  meaning,  this  is  not  a  case 
in  which  it  can  issue ;  the  sole  object  of  this  prohibition  being 
to  stay  the  proceedings  of  the  city  council  and  city  sheriff 
under  the  law  complained  off^  and  if  the  issuing  of  a  prohi« 
bition  be  considered  as  coming  within  the  meaning  of  exe- 
cution as  here  used,  then  this  Court  has  no  power  to  issue  a 
prohibition  to  a  state,  court  or  state  officer.  Congress  has 
not  pretended  to  vest  in  it  such  authority.  And  I  am  well 
satisfied  that  this  power  has  been  withheld  from  the  courts 
of  the  United  States  ex  industria.  For  every  provision  in 
the  constitution  and  the  uniform  policy  of  the  government^ 
have  been  to  prevent  the  immediate  action  of  the  one  govern- 
ment upon  the  constituted  authorities  of  the  other,  a  colli- 
sion which  it  was  a  leading  object  in  the  constitution  to 
avoid,  because  its  effects  were  unavoidably  and  fully  antici- 
pated. 

If  it  be  asked,  or  has  been  argued,  why  may  not  this 
Court  proceed  as  far  as  it  can  proceed,  and  reverse  the 
judgment  of  the  state  court,  or  enter  a  judgment  for  a  pro- 
hibition, .though  it  cannot  issue  it;  I  answer,  simply  be- 
cause the  case  wants  those  distinctive  features  which  are 
necessary  to  make  out  a  case  for  the  interference  of  this 
Court  under  the  25th  section.  And  I  cannot  imagine  that 
the  legislature  would  place  this  Court  in  the  unenviable  di- 
lemma of  thus  assuming  ungranted  powers,  or  of  exercising 
jurisdiction  in  a  case  over  which  it  could  assume  no  coercive 
power. 

Hence  I  conclude,  that  neither  the  letter  nor  the  policy 
of  the  law,  sanctions  us  in  exercising  this  jurisdiction.  Nor 
is  there  the  least  necessity  for  it,  since  every  beneficial  end 
may  be  answered,  when  individuals  are  brought  into  contro- 
versy, by  the  ordinary  proceedings  under  an  unconstitu- 
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tional  law;  and  until  this  conflict  of  interest  arise  from  the 
actual  execution  of  process,  the  law  remains  a  mere  ''  brutum 
fulmen." 

My  views  of  the  question  of  jurisdiction  would  exempt 
me  from  the  necessity  of  giving  an  opinion  on  the  constitu- 
tionality of  the  case  under  consideration.  But  I  have  no 
objection  to  expressing  my  opinion  upon  this  question. 

If  I  could  bring  myself  to  consider  this  question  in  iho 
form  in  which  it  is  considered  by  the  majority  of  the  Court, 
I  should  certainly  concur  in  the  opinion,  that  the  tax  was 
unconstitutional.  For,  the  exercise  of  a  power,  which, 
under  the  mask  of  imposing  a  tax,  may  defeat  or  impede  the 
operation  of  the  government  of  the  United  States  in  borrow- 
ing money,  could  not  be  tolerated.  But  I  am  strongly  im- 
pressed with  the  opinion,  that  the  record  does  not  authorise 
this  state  of  the  question.  It  is  true  the  act  of  the  city 
council  of  Charleston,  which  imposes  this  tax,  is  most 
clumsily  worded.  But  I  think  it  clear  that,  taken  together, 
the  object  is  to  impose  an  income  tax.  This,  I  think,  is  ne- 
cessarily inferred  from  the  fact,  that  the  tax  is  not  imposed 
upon  money  at  interest  generally,  but  only  on  so  much  as 
the  individual  has  at  interest  above  what  he  owes  or  pays 
an  interest  upon.  The  operation  of  this  is  to  charge  no 
more  than  his  clear  income  from  money  at  interest.  It  is 
objected,  that  they  make  discriminations,  and  exempt  from 
taxation  state  stock,  city  stock,  and  stock  of  their  own 
chartered  banks.  But  then  they  exempt  also,  stock  of  the 
United  States  bank ;  and  there  can  be  no  better  proof  de- 
manded to  show,  that  the  law  is  conceived  in  the  spirit  of 
fairness,  with  a  view  to  revenue,  and  no  masked  attack 
upon  the  powers  of  the  general  government.  Had  they,  in 
fact,  taxed  any  one  of  these  excepted  objects,  we  should 
have  had  the  law  brought  up  here  as  a  violation  of  the  obli- 
gation of  contracts ;  since  the  statute  books  of  the  state  will 
show,  that  all  their  banks,  with  the  exception  of  the  state 
bank,  have  paid  a  bonus  to  the  state.  And  it  would  have 
been  impossible  to  tax  the  state  bank,  because  the  stock  is 
altogether  owned  by  the  state,  and  the  laws  of  the  council 
are  subject  to  be  repealed  by  the  state. 


JANUARY  TERM  1829.  473 

[Weiton  and  others  v$.  The  City  Council  of  Charleston.] 

As  to  the  specification  of  six  and  seven  per  cent,  stock 
of  the  United  States  as  objects  of  taxation,  this  also  admits 
of  an  explanation,  showing.that  the  council  acted  in  the  spirit 
of  fairness  and  candour,  although  certainly  not  happy  in  ex- 
pressing the  legislative  mind.  This  specification  became  ne- 
cessary, from  their  imposing  the  tax  by  means  of  a  per  centage 
of  twenty-five  cents  upon  the  capital  at  interest,  instead  of  a 
per  centage  on  the  interest  received.  Hence  to  have  brought 
the  four  and  three  per  cent,  stock  of  the  United  States  under 
the  tax,  would  have  been  unequal  and  unjust ;  and  there  can 
be  little  doubt  that  to  avoid  this  inequality  was  their  object. 

I  consider  the  case  therefore  as  one  of  a  tax  upon  income 
arising  from  the  interest  of  money,  a  very  unwise  and  sui- 
cidal tax  unquestionably,  and  not  very  judiciously  arranged 
and  expressed ;  but  still  characterized  by  no  unfairness,  and 
no  masked  attack  upon  the  powers  of  the  general  govern- 
ment. And  if  so,  with  what  correctness  can  it  be  charac- 
terized as  unconstitutional  ? 

Why  should  not  the  stock  of  the  United  States,  when  it 
becomes  mixed  up  with  the  capital  of  its  citizens,  become 
subject  to  taxation  in  common  with  other  capital?  Or  why 
should  one  who  enjoys  all  the  advantages  of  a  society  pur- 
chased at  a  heavy  expense,  and  lives  in  afiluence  upon  an 
income  derived  exclusively  from  interest  on  government  stock, 
be  exempted  from  taxation  9 

No  one  imagines  that  it  is  to  be  singled  out  and  marked 
as  an  object  of  persecution,  and  that  a  law  professing  to  tax, 
will  be  permitted  to  destroy :  this  subject  was  sufiiciently 
explained  in  M'CuUock's  case.  But  why  should  the  states  be 
held  to  confer  a  bonus  or  bounty  on  the  loans  made  by  the 
general  government?  The  question  is  not  whether  their 
stock  is  to  be  exposed  to  peculiar  burthens ;  but  whether  it 
shall  enjoy  privileges  and  exemptions,  directly  interfering 
with  the  power  of  the  states  to  tax  or  to  borrow. 

I  can  see  no  reason  for  the  exemption,  and  certainly  can- 
not acquiesce  in  it. 

Mr  Justice  Thompson,  dissentiente. — This  case  comes  be- 
fore us  under  the  25th  section  of  the  judiciary  act  of  1789, 
Vol.  II.— 3  K 
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on  a  writ  of  error  to  the  constitutional  court  of  the  state  of 
South  Carolina,  the  highest  court  of  appeals  in  that  state* 
The  question  in  the  state  court  arose  upon  proceedings 
commenced  in  an  inferior  court,  and  the  issuing  of  a  prohi- 
bition to  restrain  the  city  council  of  Charleston,  and  all  other 
persons  acting  under  their  authority,  from  levying  and  col* 
looting  a  tax  on  stock  of  the  United  States,  held  by  the  ap- 
pellants ;  on  the  ground,  that  such  tai  was  a  violation  of 
the  constitution  of  the  United  States.  The  prohibition  hav- 
ing been  granted  by  the  inferior  court,  the  order  and  judg- 
ment of  that  court  were  reversed  in  the  constitutional  court, 
thereby  upholding  the  constitutionality  of  the  tai. 

A  preliminary  question  has  been  raised,  whether  this  Court 
has  jurisdiction  of  the  case,  under  the  35th  section  of  the 
judiciary  act.  I  think  we  have  not.  It  is  not  a  suit  within 
the  meaning  of  that  section ;  and  if  it  was,  the  writ  of  error 
is  brought  to  reverse  a  judgment,  refusing  to  grani  the  pro- 
hibition.' And  if  that  judgment  or  order  should  be  reversed 
here,  this  Court  has  no  power  to  enforce  its  judgment,  or 
give  the  party  any  reliefer  protection  against  the  imposition 
of  the  tax.  But  I  shall  not  enter  into  an  examination  of  this 
question :  it  is  one  of  minor  importance ;  as  I  understand 
this  Court  does  not  claim  the  power  of  enforcing  its  judgment 
in  any  manner  whatever,  and  the  ordinance  will  remain  in 
full  force,  and  the  payment  of  the  tax  be  enforced  unless  the 
city  council  shall  voluntarily  repeal  it,  and  revoke  the  order 
to  collect  the  tax.  The  judgment  of  this  Court  is,  therefore, 
no  more  than  an  opinion  expressed  upon  an  abstract  ques- 
tion, and  in  its  nature  and  effect  only  monitory. 

In  considering  this  case  on  the  merits,  it  is  to  be  borne  in 
mind,  that  this  ordinance  of  the  city  council  is  subject  to  be 
repealed  by  the  legislature  of  South  Carolina,  and  not  having 
been  done,  we  must  consider  it  as  having  tacitly  received 
the  sanction  of  the  legislature,  and  comes  before  us,  therefore, 
with  all  the  force  and  authority  of  a  state  law,  and  involves 
one  of  those  delicate  and  difficult  inquiries  of  conflicting 
powers  between  the  general  and  state  governments. 

It  is  necessary,  in  the  first  place,  that  we  should  understand 
the  true  character  of  this  tax.    Much  importance  seemed  to 
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be  attached  to  this,  both  in  the  court  below  and  on  the  ar- 
gument here.  In  (he  opinion  of  the  minority  of  the  state 
court,  which  has  been  submitted  to  us  by  tlie  appellants* 
council  as  a  part  of  his  argument,  it  is  said, "  this  ordinance 
does  not  affect  to  regard  the  tax  as  an  income  tai.  It  is  a 
tai  upon  the  United  States  stock  eo  nomine.  As  it  is  not 
a  tax  oD  income,  it  is  unnecessary  to  inquire,  if  the  city 
council  or  a  state  have  the  power  to  tax  income,  and  include 
therein  the  interest  received  on  United  Stales  stock.  The 
inquiry  is,  whether  there  is  any  such  power  to  tax  United 
States  stock  eo  itomitu,"  This  distinction  being  so  emphat- 
ically relied  upon  by  the  minority  of  the  Court,  it  is  a  fair 
inference,  that  if  it  had  been  considered  a  tax  on  iocome, 
it  would  not  be  objectionable  on  constitutional  gionnds. 

What  are  we  to  understand  by  its  being  a  tax  on  United 
States  stock  eo  nomine  ?  Certainly,  nothing  more  than  that 
it  is  enumerated  as  one  description,  in  a  long  list  of  specified 
property  subject  to  taxation. 

We  have  not  the  ordinance  at  large  before  us,  but  the 
clause  upon  which  the  question  arises,  is  stated  as  follows  ; 
All  personal  estate,  consisting  of  bonds,  notes,  insurance 
slock,  &c.  &.C.  six  and  seven  per  cent,  stock  of  the  United 
States,  or  other  obligations,  upon  which  interest  has  been, 
or  will  be  received  during  the  year,  over  and  above  the  in- 
terest which  has  been  paid,  twenty-five  cents  on  every  hun- 
dred dollars.  There  is  excepted  out  of  this  enumeration, 
stock  of  the  state,  stock  of  the  cily,  and  bank  stock.  But 
this  exception  cannot  certainly  affect  the  present  question. 
No  part  of  the  constitution  of  the  United  States,  prohibits 
the  states  from  exempting  from  taxation  certain  species  of 
property,  according  to  their  own  views  of  policy  or  expe- 
diency. 

What  then  is  the  ordinance  in  substance  t  It  is  a  tax 
npOB  the  net  income  of  interest,  uptm  money  secured  by 
bonds,  notes,  insurance  stock,  six  and  seven  per  cent,  stock 
of  the  United  States,  or  other  obligations,  upon  which  inte- 
rest has  been  received,  &,e.  It  is  the  net  interest  received 
upon  which  the  tax  is  laid.  For  the  ordinance  declares  the 
9kx  shall  be  on  the  interest  received  over  and  above  ihat 
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which  has  been  paid.  For  example  :  he  who  receives  $1000 
interest,  and  pays  out  $500  interest,  is  taxed  only  upon  the 
balance.  It  is,  therefore,  a  general  tax  upon  an  income  from 
money  at  interest,  and  this  too  only  included  as  one  item  in 
the  enumeration  of  taxable  property.  It  is  not  an  objeetion 
that  can  be  made  here,  if  any  where,  that  the  tax  is  not  upon 
the  whole  income.  It  is  a  tax,  general  in  its  application  to 
income,  from  interest  derived  from  investments  of  every  de» 
Bcription  (with  the  exception  mentioned)  and  money  on  loan. 
It  cannot  be  considered  as  an  exorbitant  tax,  or  in  any 
manner  partaking  of  the  character  of  a  penalty.  It  being 
only  a  tax  of  a  quarter  of  one  per  cent. 

If  the  objection  to  this  tax  is  to  be  sustained,  it  must  be 
on  the  broad  ground  that  stock  of  the  United  States  is  not 
taxable  in  any  shape  or  manner  whatever;  that  it  is  not  to 
be  included  in  the  estimate  of  property  subject  to  taxation : 
and  that  I  understand  is  the  extent  to  which  a  majority  of 
this  Court  mean  to  carry  the  exemption.  As  I  am  unable  to 
come  to  this  conclusion,  and  it  being  a  constitutional  ques- 
tion of  vital  importance ;  I  am  constrained  to  dissent  from 
the  opinion  of  the  Court,  and,  contrary  to  my  usual  prac- 
tice in  ordinary  cases,  briefly  to  assign  my  reasons. 

I  shall,  for  the  reason  already  mentioned,  consider  this 
ordinance  as  standing  upon  the  same  grounds  precisely  as 
if  it  had  been  a  law  of  the  state  of  South  Carolina- 
It  is  not  pretended  that  there  is  any  express  prohibition 
in  the  constitution  of  the  United  States,  which  has  been  vio- 
lated by  this  law. 

The  only  express  limitation  to  the  power  of  the  individual 
states,  to  lay  and  collect  taxes,  is  to  be  found  in  the  10th 
section  of  the  first  article  of  the  constitution.  **  No  state 
shall,  without  the  consent  of  congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely 
necessary  for  executing  its  inspection  laws,  &rC.  No  state 
shall,  without  the  consent  of  congress,  lay  any  duty  of  ton- 
nage." The  tax  in  question  can  certainly  not  fall  within 
either  of  these  prohibitions. 

The  objection  to  the  tax  is  rested  chiefly,  if  not  entirely, 
upon  that  part  of  the  8th  section  of  the  first  article,  whicft 
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gives  to  congress  the  power  "  to  borrow  money  on  the  credit 
of  the  United  States."  And  it  is  said  that  to  permit  the 
states  to  tax  the  stock,  might,  by  possibility,  sometimes  em- 
barrass the  United  States  in  procuring  loans.  In  the  exa- 
mination of  the  powers  of  the  general  government  under  the 
constitution,  *'  The  Federalist"  is  often  referred  to  as  a  work 
of  high  authority  on  questions  of  thts  kind ;  and  the  author 
has  seldom  been  charged  with  surrendering  any  powers  that 
can  be  brought  fairly  within  the  letter  or  spirit  of  the  con- 
stitution. In  No.  32  of  that  work,  the  writer,  in  discussing 
the  subject  of  taxation,  and  the  conflicts  that  might  arise 
between  the  general  and  state  governments,  says,  '<  Although 
I  am  of  opinion  that  there  would  be  no  real  danger  of  the 
consequences  to  the  state  governments,  which  seem  to  be 
apprehended  from  a  power  in  the  union  to  control  them  in 
the  levies  of  money,  yet  I  am  willing  to  allow,  in  its  full  ex- 
tent, the  justness  of  the  reasoning,  which  requires  that  the 
individual  states  should  possess  an  independent  and  uncon- 
trollable authority  to  raise  their  own  revenues  for  the  supply 
of  their  own  wants.  And  making  this  concession,  I  affirm, 
that  (with  the  sole  exception  of  duties  on  imports  and  ex- 
ports) they  would,  under  the  plan  of  the  convention,  retain 
that  authority,  in  the  most  absolute  and  unqualified  sense ; 
and  that  an  attempt  on  the  part  of  the  national  government 
to  abridge  them  in  the  exercise  of  it,  would  be  a  violent 
assumption  of  power,  unwarranted  by  any  article  or  clause 
of  its  constitution.  That  a  negation  of  the  authority  of  the 
states  to  impose  taxes  on  imports  and  exports,  is  an  affirm- 
ance of  their  authority  to  impose  them  on  all  other  articles. 
That  it  is  not  a  mere*possibility  of  inconvenience  in  the  ex- 
ercise of  powers,  but  an  immediate  constitutional  repug- 
nancy, that  can  by  implication  alienate  and  extinguish  a 
pre-existing  right  of  sovereignty." 

The  power  of  the  general  government  to  borrow  money 
on  the  credit  of  the  United  States,  is  not  only  an  express 
power  granted  to  congress,  but  one  that  it  must  have  been 
foreseen  would  be  brought  into  practical  operation,  and 
that  stock  would  of  course  be  created ;  and  yet  it  never 
entered  into  the  discriminating  mind  of  the  writer  referred 
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to,  that  merely  investing  property,  subject  to  taxation,  in 
•lock  of  the  United  States,  would  withdraw  the  property 
from  taxation.    It  is  said,  the  credit  of  the  United  States  is 
a  creation  of  the  general  government,  which  did  not  exist 
until  they  brought  it  into  being,  and  in  the  production  of 
which  the  state  governments  did  not  participate ;  that  the 
states  could  not  tax  it  before  the  constitution  was  form^, 
for  it  did  not  exist.    This  view  of  the  subject  is  calculated 
to  make  an  erroneous  impression.    It  is  true  it  did  not  exist 
in  the  shape  of  stock,  but  the  property  existed  in  some  other 
form.    No  one  procures  stock  without  exchanging  for  it  an 
equivalent  in  money  or  some  other  property;  all  which  was, 
doubtless,  subject   to  the  payment  of  taxes.    Exemption 
from  taxation  may  hold  out  an  inducement  to  invest  pro- 
perty in  stock  of  the  United  States,  and  mightf  possibly, 
enable  the  government  to  procure  loans  with  more  fiicility, 
and  perhaps  on  better  terms.    But  this  possible,  or  even 
certain  benefit  to  the  United  States,  cannot  extinguish  pre-- 
existing state  rights.  To  consider  this  a  tax  upon  the  means 
employed  by  the  general  government  for  carrying  on  its 
operations,  is,  certainly,  very  great  refinement.     It  is  not  a 
tax  that  operates  directly  upon  any  power  or  credit  of  the 
United   States.    The  utmost  extent  to  which    the  most 
watchful  jealousy  can  lead  is,  that  it  may,  by  possibility, 
prevent  the  government  from  borrowing  money  on  quite  so 
good  terms.     And  even   this   inconvenience  is  extremely 
questionable ;  for  the  stock  only  pays  the  same  tax  that  the 
money  with  which  it  was  purchased  did.     And  whether  the 
property  exists  in  one  form  or  the  other,  would  seem  to  be 
matter  of  very  little  importance  to  the  owner.    But  great 
injustice   is  done  to  others,  by  exempting  men  who  are 
living  upon  the  interest  of  their  money,  invested  in  stock  of 
the  United  States,  from  the  payment  of  taxes ;  thereby  esta- 
blishing a  privileged  class  of  public  creditors,  who,  though 
living  under  the  protection  of  the  government,  are  exempt- 
ed from  bearing  any  of  its  burthens.     A  construction  of  the 
constitution,  drawing  after  it  such  consequences,  ought  to  be 
very  palpable  before  it  is  adopted. 

But  it  seems  to  me,  that  the  right  of  the  states  to  tax  pro- 
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perty  of  this  description  is  admitted  by  the  Court,  in  the  caie 
of  M'Cullough  vs.  The  state  of  Maryland,  4  Wheai.  436. 
The  Court  there  considered  the  tax  imposed  directly  upon 
the  operations  of  the  bank,  which  was  employed  by  the  go* 
vemment  as  one  of  the  means  of  carrying  into  execution  its 
constitutional  powers ;  and  in  summing  up  the  result,  it  is 
said,  the  states  have  no  power  by  taxation,  or  otherwise,  to 
retard,  impede,  burthen,  or  in  any  manner  control  the  ope- 
rations of  the  constitutional  laws  of  congress,  to  carry  into 
execution  the  powers  vested  in  the  general  government ;  and 
yet  the  Court  say  this  opinion  does  not  extend  to  a  tax  paid 
by  the  real  property  of  the  bank,  in  common  with  the  other 
real  property  within  the  state,  nor  to  a  tax  imposed  on  the 
interest  which  the  citizens  of  Maryland  may  hold  in  the  bank, 
in  common  with  other  property  of  the  same  description 
throughout  the  state. 

In  the  case  now  before  us,  the  tax  is  not  direct  upon  any 
means  used  by  the  government  to  carry  on  its  operation.  It 
is  only  a  tax  upon  property  acquired  through  one  of  the 
means  employed  by  the  government  to  carry  on  its  opera- 
tions, viz.  the  power  of  borrowing  money  upon  the  credit  of 
the  United  States ;  and  it  is  not  perceived  how  any  just  dis- 
tinction can  be  made  in  this  respect,  between  bank  stock, 
and  stock  of  the  United  States;  both  are  acquired  through 
the  medium  of  means  employed  by  the  government  in  car- 
rying on  its  operations ;  and  both  are  held  as  private  proper- 
ty ;  and  it  is  immaterial  to  the  present  question  in  what  man- 
ner it  was  acquired. 

The  broad  proposition  (laid  down  in  the  case  of  M'Cul- 
lough V8.  The  state  of  Maryland)  that  the  states  cannot  tax 
any  instrument  or  means  used  by  the  general  government  in 
the  execution  of  its  powers,  must  be  understood  as  referring 
to  a  direct  tax  upon  such  means  or  instrument ;  and  that  such 
was  the  understanding  of  the  Court,  is  to  be  inferred  from 
the  exemption  of  bank  stock  from  the  operation  of  the  rule; 
and  the  parallel  cases  put  to  illustrate  the  application  of  the 
doctrine  lead  to  the  same  conclusion.  Thus  it  is  said  the 
states  cannot  tax  the  mint;  but  this  does  not  imply  that  they 
may  not  tax  the  money  coined  at  the  mint,  when  held  and 
owned  by  individuals.     Again,  it  is  said  the  states  cannot 
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tax  a  patent  right ;  but  if  the  patentee,  from  the  sale  or  use 
of  his  patent  has  acquired  property,  or  is  receiving  an  income, 
it  could  not  be  intended  to  say  that  such  property  or  income 
cannot  be  taken  into  the  estimate  of  his  taxable  properly. 

The  unqualified  proposition  that  a  state  caoDOt  directly  or 
indirectly  tax  any  instrument  or  means  employed  by  the 
general  government  in  the  execution  of  its  powers,  cannot 
be  literally  sustained.  Congress  has  power  to  raise  armies, 
such  armies  are  made  up  of  officers  and  soldiers,  and  are 
instruments  employed  by  the  government  in  executing  its 
powers ;  and  although  the  army,  as  such  cannot  be  taxed, 
yet  it  will  not  be  claimed,  that  all  such  officers  and  soldiers 
are  exempt  from  state  taxation.  Upon  the  whole,  consider- 
ing that  the  tax  in  question  is  a  general  tax  upon  the  interest 
of  money  on  loan,  I  cannot  think  it  any  violation  of  the  con- 
stitution of  the  United  States,  to  include  therein  interest 
accruing  from  stock  of  the  United  States. 

I  am  accordingly  of  opinion,  that  there  is  no  error  in  the 
opinion  of  the  state  court. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  constitutional  court  of  the  state  of  South 
Carolina,  and  was  aigued  by  counsel;  on  consideration 
whereof,  this  Court  is  of  opinion,  that  there  is  error  in  the 
judgment  of  the  said  court  in  this,  that  the  said  court  decid- 
ed that  an  ordinance  passed  by  the  city  council  of  Charles- 
ton for  the  year  1623,  entitled,  an  ordinance  to  raise  sup- 
plies for  the  use  of  the  city  of  Charleston  for  the  year  1823,  is, 
so  far  as  the  same  imposes  a  tax  on  the  six  and  seven  per  cent, 
stock  of  the  United  States,  consistent  with  the  constitution 
of  the  United  States.  Whereas,  it  is  the  opinion  of  this 
Court,  that  so  much  of  the  said  ordinance  as  imposes  the 
■aid  tax,  is  repugnant  to  the  constitution  of  the  United 
States,  and  void.  Whereupon  it  is  considered,  ordered  and 
adjudged  by  tliis  Court,  that  the  said  judgment  be,  and  the 
same  is  hereby  reversed  and  annulled,  and  that  the  said 
cause  be,  and  the  same  is  hereby  remanded  to  the  said  con- 
stitutional court  for  the  state  of  South  Carolina,  that  such 
further  proceedings  may  be  had  therein  as  may  consist  with 
law  and  justice. 
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The  PaEnDEKT,  Dihectosb  and  Company  op  the  Bank  of  the 
United  States,  AppEiiAWTa  e*.  David  Welsioek,  Appellee. 

When  the  tppellee  bad  died  after  lb«  commencemeiit  of  the  teim,  uid  (be 
Ceint  not  kaowliig  hU  deeeue  had  decided  upon  the  cue,  tFter  u|umGiil,  Iba 
, Court  ordeied  Iba  decite  to  be  entered  a*  of  the  fitil  diy  of  the  lenn. 

IN  this  case,  which  had  been  argaed  on  a  previous  day 
of  the  term,  and  the  opinion  of  the  Court  delivered  in  favour 
of  the  appellanu,  (See  ante,  page  331)  Mr  Bibb  having  in- 
formed the  Court  that  the  defendant,  Weisiger,  had  died 
since  the  commencement  of  the  term;  stated  that  he  had 
been  of  counsel  with  the  respondent,  but  he  considered  that 
bis  authority  had  expired  by  bis  death.  He  objected  to  the 
entry  of  a  decree. 

Mr  Sergeant,  for  the  complainants,  moved  the  Court  to 
cause  the  decree  to  be  entered  of  a  day  in  the  term  be- 
fore the  respondent's  death ;  and  he  cited  Davis  vs.  Davis, 
9  Ved.  461.  Campbell  vs.  Mesier,  4  Johns.  C.  R.  343. 
Asburnham  va,  Thompsoa,  cited  2  Mad.  C.  P.  529,  as  fully 
establishing  the  practice  according  to  his  motion. 

Mr  Bibb,  contra. 

The  Court  ordered  the  decree  to  be  entered  as  of  the  first 
day  of  the  term. 
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Joseph  Mandeville   and   others,  Appellants   ««.   Romulus 

RiGos,  Appellee. 

IVbcre  a  bill  was  filed  against  the  stockholders  of  a  voluntary  association  for  die 
purposes  of  banking,  and  the  process  was  returned  "  served"  upon  some  of  tho 
parties  named  in  the  bill,  and  as  to  others,  who  were  not  within  the  reach  of 
the  process,  "  not  found ;"  the  Court  stated,  that  it  was  not  meant  to  say,  that 
in  cases  of  this  nature  it  is  necessary  to  bring  all  the  stockholders  before  the 
Court,  before  any  decree  can  be  made.  It  is  well  known,  that  there  are  cases 
in  which  a  court  of  equity  dispenses  with  such  a  proceeding,  when  (he  par- 
ties are  very  numerous  and  unknown ;  and  the  adoption  of  the  rule  would 
evidently  impede,  if  not  defeat  the  purposes  of  justice.     [487] 

Upon  the  death  of  some  of  the  parties  to  the  bill  who  had  been  served  with 
process,  the  bill  ought  to  have  been  revived  against  their  pestonal  repreaeiite- 
tives,  if  they  could  be  brought  before  the  Court ;  unless  some  good  retsoD, 
such  as  absolute  insolvency,  could  be  assigned  to  justify  the  decision.     [487] 

One  of  the  great  principles  upon  which  courts  of  equity  generally  require  all 
parties  who  are  known  and  within  the  reach  of  its  jurisdiction  to  be  made 
parties,  is  to  prevent  future  litigation  and  to  take  away  multiplicity  of  snita. 
There  are  exceptions,  it  is  true,  to  the  rule,  but  they  are  founded  upon  special 
considerations.     [487] 

We  know  of  no  instances  where  a  joint  liability  has  been  asserted  before  a  court 
of  chancery,  on  which  the  decree  has  not  been  made  against  all  the  parties 
before  it  who  did  not  establish  some  personal  discharge.     [4SS] 

In  a  bill  filed  in  the  circuit  court  of  Alexandria  county,  in  the  district  of 
Columbia,  against  the  stockholders  of  an  association  for  banking  purposes,  the 
bill  was  dismissed  as  to  those  stockholders  who  were  named  in  the  bill,  but 
were  not  served  with  process ;  and  it  was  held  to  be  error.  As  non-residents, 
the  act  of  congress  of  the  3d  of  May  1803  allows  proceedings  to  be  had  against 
them  by  publication  in  the  newspapers  in  the  district.     [489] 

Where  an  appeal  from  the  circuit  court  to  this  Court  was  prayed  by  a  number  of 
the  defendants,  and  one  only  executed  the  proper  appeal  bond,  the  objection 
to  the  proceeding  ought  to  have  been  taken  by  way  of  preliminary  motion  to 
dismiss  the  appeal  for  irregularity,  on  account  of  the  failure  to  give  the  proper 
appeal  bond.     [490] 

THIS  was  an  appeal  from  the  decree  of  the  circuit  court 
of  the  United  States  for  the  county  of  Alexandria,  in  the 
district  of  Columbia. 

In  that  court  in  July  1818,  a  bill  was  filed  by  the  appellee 
against  certain  individuals  named  in  the  subpoena,  charging 
them  with  having  entered  into  a  certain  association  or  co- 
partnership, called  "  the  Merchants'  Bank  of  Alexandria." 
That  the  partnership,  for  a  considerable  time,  issued  notes 
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and  bills,  and  in  other  respects  prosecuted  their  trading  or 
businesg  as  a  bank,  until  about  the  month  of  May  1816,  at 
which  time  they  became  so  embarrassed  as  entirely  to  put  a 
aU>p  to  their  proceedings.  The  bill  then  alleges,  that  sun- 
dry notes  or  bills  of  various  denominations  and  amounts, 
issued  and  sent  into  circulation  by  the  bank  during  its  ope- 
rations, amounting  in  the  whole  to  $20,000,  regularly  came 
into  the  possession  of  the  complainant,  and  that  no  part  of 
them  has  been  paid.  The  bill  proceeds  to  present  other 
facts  and  proceedings  upon  which  the  complainant  claimed 
relief,  and  concludes  with  a  demand  for  general  relief. 

The  process  was  servad  on  twenty-lwo  of  the  stock- 
holders and  defendants :  the  whole  number  being  sixty-one. 
An  alias  subpsna  having  issued,  the  marshal  returned,  as  to 
the  others,  "  not  found ;  non-residents  in  the  county  of  Alex- 
andria." On  the  13th  of  August  1818,  a  pluries  subpoena 
was  issued,  on  which  the  marshal  returned,  "  executed  on 
John  M'Phcraon ;  the  other  defendants  not  found." 

In  November  1818,  the  bill  was  taken  for  confessed,  as  to 
those  defendants  on  whom  process  had  been  served,  and 
who  had  not  answered  ;  and  continued  as  to  the  others. 

At  May  rules,  1820,  and  at  November  term,  1820,  the  suit 
was  abated  as  to  Buch  ofthe  deceased  defendants  upon  whom 
the  process  was  executed ;  and  no  proceedings  were  instituted 
to  bring  in  their  legal  representatives.  The  answers  of  some 
ofthe  defendants  who  were  served  with  process  having  been 
filed,  depositions  taken,  reports  of  the  auditor  made,  and  the 
arguments  of  counsel  heard,  the  court  went  on  to  decree 
the  payment  of  certain  sums  to  the  complainant  by  the  par- 
lies thus  before  the  court ;  apportioning  the  same  according 
to  the  time  they  became  stockholders  in  the  bank,  and  the 
periods  of  issuing  the  notes  held  by  the  complainant.  The 
bill  was  dismissed  as  to  the  other  defendants  who  did  not 
answer;  and  also  as  to  all  those  who  were  either  not  served 
with  process  to  appear  in  the  cauu,  or  who  were  served 
with  process,  and  not  charged  by  any  evidence  on  the  part 
of  the  .complainant. 

The  defendants  against  whom  the  decree  was  rendered, 
prayed  an  appeal  to  this  Court,  which  was  allowed  on  their 
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giving  bond  and  security,  &c.    Joseph  Mandeville  alone,  of 
all  the  defendants,  gave  bond  to  prosecute  the  appeal.    * 

It  is  not  considered  necessary  to  state  in  this  report  any 
of  the  points  presented  by  counsel,  upon  which  no  opini«|p 
was  expressed  by 4he  Court;  and  therefore  those  proceed- 
ings in  the  case,  and  matters  set  forth  in  the  bill,  answers, 
and  evidence,  which  are  not  connected  with,  or  required  to 
exhibit  the  only  question  decided  by  the  Court,  and  the 
arguments  of  the  counsel  upon  them,  are  omitted. 

The  case  was  argued  upon  all  the  questions  presented  by 
the  record,  by  Mr  Jones  and  Mr  E.  J.  Lee  for  the  appellant ; 
and  by  Mr  Wirt  and  Mr  Coxe  for  the  appellee.  The  only 
points  upon  which  the  Court  gave  an  opinion  were,  1.  The 
dismission  of  the  bill  as  to  the  absent  defendants  whQ'were 
not  served  with  process.  2.  The  omission  to  make  ,tbe  legal 
representatives  of  those  defendants  who  had  died  after  they 
were  served  with  process,  parties  to  the  proceedings.  And 
3.  The  regularity  of  the  appeal  to  this  Court,  Mandeville 
only  having  given  bond. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  from  a  decree  rendered  in  the  circuit 
court  of  the  district  of  Columbia,  sitting  in  Alexandria,  in 
a  suit  in  chancery,  in  which  the  appellants  were  otiginal 
defendants.  The  appellants  are  stockholders  in  an  unincor- 
porated association,  which  was  formed  in  1815,  for  the  pur- 
pose of  carrying  on  the  business  of  banking,  under  the 
name  of  the  Merchants'  Bank  of  Alexandria ;  the  ntiture  and 
extent  of  which  association  is  evidenced  by  certain  articles 
of  agreement,  which  were  at  the  time  published  in  the  news- 
papers in  the  district,  and  are  set  forth  in  the  case.  The 
first  article  provides,  that  the  capital  stock  may  consist  of 
one  million  of  dollars,  divided  into  shares  of  one  hundred 
dollars  each,  which  were  to  be  payable  by  calls,  provided  for 
therein.  In  the  other  articles  provision  is  made  for  the  ma- 
nagement of  the  business  of  the  bank  by  directors,  and  for 
the  issuing  of  bank  notes,  &c.  to  be  signed  by  the  president 
and  countersigned  by  the  cashier  of  the  bank.     The  15th 
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article  declarea  the  object  of  the  stockholders  to  be,  that 
tite  joint  stock  of  the  company  "  shall  alone  be  responsible 
for  the  debts  and  engagements  of  this  company ;  and  that 
no  person  who  may  deal  with  the  company,  &,c.  shall  on  any 
pretence  whatsoever,  have  recourse  against  the  separate 
property  of  any  present  or  future  member  of  this  company, 
or  against  their  persons,  farther  than  may  be  necessary  to 
secure  the  faithful  application  of  the  funds  thereof  to  the 
purposes  to  which,  by  these  presents,  they  are  liable.  But 
all  persons  accepting  any  bond,  bill  or  note,  &.c.  of  the 
company,  &c.  thereby  give  credit  to  the  said  joint  stock  or 
property  of  said  company,  and  thereby  respectively  disavow 
having  recourse,  on  any  pretence  whatever,  to  the  persons, 
or  separate  property  of  any  present  or  future  member  of  this 
company,  except  as  above  mentioned." 

The  whole  stock  of  one  million  of  dollars  was  subscribed, 
and  calls  to  an  amount  of  about  one  hundred  and  eighty 
three  thousand  dollars  were  paid  in,  with  money  or  by  stock 
notes  discounted  for  that  purpose.  The  bank  went  into 
operation,  and  circulated  its  notes  to  a  large  amount;  and 
finally,  after  about  a  year,  the  bank  failed,  leaving  its  notes 
to  an  amount,  as  it  is  said,  of  about  ninety  thousand  dollars 
in  circulation  and  unpaid ;  and  having  assigned  all  its  pro- 
perty to  certain  assignees,  (who  were  not  parties  to  the  bill) 
for  the  payment  of  certain  preferred  debu,  and  then  for  the 
benefit  of  the  creditors  generally.  These  assignees  have 
DOW  no  property  in  their  hands  for  distribution.  The  ori- 
ginal plaintiff  is  the  holder  of  the  bank  notes  of  the  bank  to 
the  amount  of  $20,000  and  upwards,  which  remain  unpaid. 
The  form  of  the  notes  issued  by  the  bank  was  as  follows, 
"  Capital,  one  million  of  dollars.  The  Merchants'  Bank  of 
Alexandria  promises  to  pay  to  C.  M'Knight  or  order,  on  de- 
mand,   dollars."    These  notes  were  signed  by  the 

president  and  countersigned  by  James  S.  Scott,  who  was 
cashier,  and  indorsed  by  C.  M'Knight,  in  blank,  without 
consideration ;  and  solely  to  enable  the  notes  to  circulate  as 
currency,  as  notes  payable  to  the  bearer. 

The  bill  seeks  payment  out  of  the  separate  proper^  of  the 
stockholders,  to  the  amount  of  $20,000,  the  notes  so  beld 
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by  the  plaintiff.  It  states  the  articles  of  copartnership,  and 
charges  that  the  notes  were  issued  by  the  bank,  and  that  it 
prosecuted  business  until  May  1816,  at  which  time  its  affairs, 
either  by  mismanagement  or  by  a  fraudulent  issue  of  paper 
beyond  its  known  means,  became  embarrassed  and  stopped 
payment.  But  it  contains  no  direct  charge  of  fraud  or 
fraudulent  misapplication  of  the  funds,  by  the  directors  or 
stockholders  in  distinct  terms.  It  states  tlie  assignment  of 
the  property  of  the  bank  after  the  failure ;  and  charges  the 
preferences  therein  provided  for  to  be  fraudulent ;  but  if 
not  fraudulent,  then  that  the  trust  fund  is  insufficient  to 
pay  the  creditors  of  the  bank,  without  resort  to  the  separate 
property  of  the  stockholders.  It  further  charges,  that  the 
plaintiff  does  not  know  whether  there  are  other  stockholders 
or  not,  than  those  sued,  and  that  he  has  no  means  of  ascer- 
taining them,  and  calls  upon  the  defendants  for  a  discovery. 
And  the  prayer  of  the  bill  is,  that  the  assignment  may  be 
decreed  null  and  void,  that  the  plaintiff^s  demand  may  be 
paid  out  of  the  joint  funds  as  far  as  they  will  go,  and  then, 
out  of  the  separate  funds  of  the  stockholders ;  and  also  for 
general  relief. 

In  the  progress  of  the  cause  some  of  the  original  defend- 
ants died,  and  the  bill  was  not  revived  against  their  repre- 
sentatives. Some  of  the  defendants  put  in  their  several 
answers,  to  which  the  general  replication  was  filed,  and 
against  others  the  bill  was  taken  pro  confesso ;  and  after 
several  intermediate  proceedings,  references  to,  and  re- 
ports by  a  master  in  order  to  ascertain  certain  facts,  &c. 
dLC.  the  cause  was  finally  set  down  for  a  hearing  against 
the  defendants  who  had  answered,  and  those  against  whom 
it  was  taken  pro  confesso,  and  a  decree  rendered  for  the 
plaintiff;  from  which  the  parties  against  whom  it  was  made, 
have  appealed  to  this  Court.  The  decree,  in  substance,  de- 
clares that  there  arc  no  funds  in  the  hands  of  the  assignee 
to  pay  the  debt ;  that  certain  defendants  (naming  them)  who 
had  answered,  do  pay  the  debt  to  the  plaintiff  with  interest 
from  the  first  of  January  1818  with  costs;  that  this  decree 
be  discharged  as  to  two  of  the  persons  so  charged,  by  their 
paying  a  less  sum,  equal  to  the  amount  of  the  notes  issued 
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by  (lie  baak,  while  they  were  stockholders ;  and  as  to  the 
other  defendants,  the  decree  is  that  the  bill  be  diamissed, 
"  it  appearing  to  the  court  thai  they  are  either  not  served 
with  process  to  appear  in  the  said  cause,  or  where  served 
with  process,  not  charged  by  any  evidence  on  the  part  of 
the  plaintiff." 

Such  is  a  very  summary  statement  of  the  case.  Several 
questions  have  been  elaborately  argned  at  the  bar,  respecting 
the  form  and  sufficiency  of  the  bill,  as  well  as  the  merits  of 
the  case.  Upon  gome  of  these  questions  much  diversity  of 
opinion  at  present  exists  among  the  judges.  But  as  we  are 
all  of  opinion  that  there  must  be  a  reversal  upon  two  points, 
we  deem  it  unnecessary  to  examine  any  others.  Those  points 
are  the  defect  of  parties,  and  the  erroneous  dismissal  of  the 
bill  as  to  any  of  the  defendants  properly  before  the  court, 
against  whom  a  decree  might  have  been  made. 

In  the  first  place  as  to  the  defect  of  parties ;  we  do  not 
mean  to  say  that  in  cases  of  Uiis  nature  it  is  necessary  to 
bring  all  the  stockholders  before  the  court,  before  any  de- 
cree can  be  made.  It  is  well  known,  that  there  are  cases 
in  which  a  court  of  equity  dispenses  with  such  a  proceeding 
when  the  parlies  are  very  numerous,  or  unknown,  and  the 
adoption  of  the  rule  would  essentially  impede,  if  not  de- 
feat the  purposes  of  Justice.  But  in  the  present  case  we 
are  of  opinion  that  upon  the  death  of  the  parties  who  were 
before  the  court,  the  bill  ought  to  have  been  revived  against 
their  personal  representatives,  if  they  could  be  brought  be- 
fore the  court,  unless  some  good  reason,  such  as  absolute 
insolvency,  could  be  assigned  to  justify  the  omission.  The 
reason  is  obvious.  Supposing  the  decree  against  the  parties 
jointly  to  bo  good,  those  who  shall  pay,  arc  entitled  to  con- 
tribution from  the  other  stockholders  and  ihcir  personal  re- 
presentatives. If  they  arc  not  before  the  court  they  are  not 
bound  by  the  decree ;  and  consequently  in  a  subsequent  suit 
for  contribution,  they  may  controvert  every  material  fact 
upon  which  the  decree  was  founded,  and  put  the  party  seek- 
ing contribution  to  the  full  proofs  of  them,  as  well  as  of  the 
responsibility  over  the  party  made.  One  of  the  great  prin- 
ciples upon  which  courts  of  equity  generally  require  all 
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parties  who  are  known,  and  within  the  reach  of  its  jurisdic- 
tion, to  be  made  parties,  is  to  prevent  future  litigation,  and 
to  take  away  multiplicity  of  suits.  It  is  a  matter  of  justice, 
as  well  as  of  convenience,  that  all  the  parties  who  are  ulti- 
mately liable  to  contribution,  should,  when  practicable,  be 
brought  before  the  court,  so  that  the  equities  between  them 
may  be  adjusted,  as  well  as  the  right  of  the  plaintiff.  There 
are  exceptions  it  is  true,  to  the  rule,  but  they  are  founded 
upon  special  considerations ;  such,  as  where  a  decree  of  con- 
tribution would  be  useless,  or  where  the  proceeding  woQld 
defeat  the  jurisdiction  of  the  court,  and  the  parties  are  not 
indispensable  to  a  decree,  or  where  the  convenient  adminis- 
tration of  justice  forbids  it  in  the  particular  case. 

This  reasoning  applies  with  far  more  force  to  the  dismis- 
sal of  the  bill  as  to  the  defendants,  who  were  before  the 
court,  and  who  were  liable  to  a  decree  as  stockholders.  It 
is  a  positive  injury  to  the  defendants,  who  are  charged  by 
the  decree,  not  only  as  to  their  immediate  responsibility, 
but  as  to  the  means  and  proofs  of  contribution.  The  decree 
of  dismissal,  so  far  from  aiding  the  other  defendants,  puts 
them  to  the  absolute  necessity  of  instituting  a  new  suit  for 
contribution,  and  to  establish  every  step  in  its  progress  by 
plenary  evidence.  We  know  of  no  instance,  where  a  joint 
liability  has  been  asserted  before  a  court  of  chancery,  in 
which  the  decree  has  not  been  made  against  all  the  parties 
before  it  who  did  not  establish  some  personal  discharge. 

If  the  bill  had  been  dismissed  against  those  persons  only, 
who  appeared  and  answered,  and  whose  liability  was  not 
proved  by  the  evidence,  there  would  have  been  no  diffi- 
culty. But  it  is  dismissed  as  to  all  the  defendants  who  did 
not  answer  the  bill,  and  against  whom  the  bill  was  taken 
as  confessed,  and  set  for  a  decree.  Now,  if  these  persons 
were  duly  brought  before  the  court,  and  if  due  proceedings 
were  afterwards  had  against  them,  they  certainly  were 
jointly  chargeable  with  the  other  defendants,  upon  their  own 
default,  as  in  cases  of  confession. 

It  is  no  answer  to  this  objection,  that  no  exception  was 
taken  at  the  hearing  for  the  want  of  proper  parties.  The 
objection  we  are  now  considering  is  not  merely,  that  the 
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proper  parties  were  not  before  the  coart,  but  thai  the  bill, 
being  set  down  for  a  hearing,  as  to  those  who  had  answered, 
and  also  as  to  those  against  whom  it  had  been  taken  a» 
confeaacd,  the  court  has  decreed  against  a  part  only  ;  when 
it  ought  to  have  decreed  against  the  whole,  who  were 
chargeable  as  stockholders.  The  proper  parties  for  such  a 
decree  were  before  the  court,  and  the  error  was  in  dismis- 
sing the  bill  as  to  any  of  them.  It  has  been  also  said,  that 
the  decree  of  dismissal,  if  an  error,  is  ouly  to  the  prejudice 
of  the  plaintiff.  Bui  this  is  not  admitted.  It  was  prcjudi* 
cial  to  the  rights  of  all  the  defendants,  who  were  charged 
by  the  decree. 

We  are  also  of  opinion,  that,  assuming  that  the  cause  might 
be  properly  brought  to  a  hearing  as  to  the  parties  before  the 
court,  the  decree  was  erroneous  in  dismissing  the  bill  as  to 
any  of  the  defendants  named  in  the  bill  as  stockholders, 
upon  whom  process  was  not  served  ;  if,  by  any  proceedings, 
they  could  have  been  brought  before  the  court  before  a  final 
decree.  They  were  known  to  ihe  plaintiff  when  he  brought 
his  bill,  and  were  named  therein;  and  the  other  defendants, 
in  proceeding  to  a  hearing,  cannot  be  understood  to  waive 
any  further  proceedings  against  them.  If  they  were  non- 
residents, still  the  act  of  congress  of  the  ^d  of  May  1802, 
allows  proceedings  to  be  had  against  non-residents  by 
publication  in  the  newspapers  in  the  district;  and  no 
reason  is  assigned  why  such  a  proceeding  might  not  have 
been  effectual  to  bring  them  before  the  court  in  the  present 
case.  We  give  no  opinion  what  would  have  been  the  case, 
if  they  had  not  been  named  in  Ihe  bill,  or  bad  not  appeared 
by  the  bill  to  have  been  known  to  the  plaintiff  at  the  time 
of  filing  it.  But  as  they  were  known  and  named,  the  same 
reasons  apply  to  them  as  to  the  other  defendants  before  the 
court  and  their  personal  representatives. 

It  was  asserted  nt  the  argument,  that  the  bill  had  also 
been  dismissed  as  to  some  of  the  defendants,  who  had  an- 
swered and  admitted  themselves  liable  as  stockholders.  Upon 
examining  their  answers,  it  is  manifest  that  they  were  nbmi- 
nal  stockholders  only,  their  names  having  been  used  without 
their  consent,  or  under  circumstances  which  demonstrate 
Vol..  II.— 3  M 
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that  they  never  meant  to  become  stockholders.  And  no 
attempt  was  made  at  the  hearing  to  charge  them  with  any 
other  proofs.  As  to  them,  therefore,  the  dismissal  was  pro- 
perly decreed. 

An  objection  was  taken  at  the  argument,  as  to  the  regu- 
larity of  the  appeal,  it  having  been  claimed  by  all  the  de- 
fendants against  whom  the  decree  was  made;  and  the  appeal 
bond  having  been  given  by  MandeviUe  only.  The  objection, 
if  it  had  been  material  in  this  case,  ought  to  have  been  taken 
by  way  of  preliminary  motion  to  dismiss  the  appeal  for  irre- 
gularity, on  account  of  the  failure  to  give  the  proper  appeal 
bond.  But  it  is  not  material  in  this  case,  since,  if  Mande- 
viUe be  considered  the  only  appellant,  the  error  of  the  decree 
is  equally  fatal,  and  consequentially  reinstates  the  cause, 
discharged  of  that  decree,  as  to  all  his  co-defendants. 

Upon  the  whole,  we  are  of  opinion  that  the  decree  must 
be  reversed,  and  the  cause  remanded  to  the  circuit  court 
with  directions  to  have  the  cause  reinstated,  as  to  all  the 
defendants  as  to  whom  the  bill  was  taken  as  confessed,  and 
dismissed  at  the  hearing;  and  with  directions  also  that  the 
personal  representatives  of  the  parties  to  the  bill,  who  died 
during  the  pendency  of  the  suit,  if  they  are  known,  can  be 
brought  before  the  court  to  be  also  made  parties;  and 
also  with  directions,  that  all  the  other  defendants  named  in 
the  bill,  who  were  not  served  with  process,  but  against  whom 
further  proceedings  may  be  had  to  bring  them  before  the 
court,  (as  to  whom  the  bill  was  dismissed  at  the  hearing)  be 
brought  before  the  court,  if  practicable,  as  parties;  and 
that  thereupon  such  farther  proceedings  be  had  as  to  justice 
and  equity  may  appertain. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holdcn  in  and  for  the  county  of  Alex- 
andria, and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  the  opinion  of  this  Court,  that  there  is  error  in  the  de- 
cree of  the  said  circuit  court  in  dismissing  the  bill  against 
the  dcfendnnls  upon  whom  process  was  not  served,  and  also 
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against  tlie  defendants  against  whom  tlie  bill  viaa  taken  pro 
ccinresso,  and  set  down  for  a  hearing ;  and  also  error  in  the 
said  court  in  not  requiring  the  said  suit  to  have  been  revived 
before  said  decree  against  the  personal  representatives  of 
the  parties  thereto,  who  were  served  with  process,  and  died 
during  the  pendency  of  the  said  suit,  who  were  known,  and 
might  have  been  brought  before  tiio  court.  It  is  tiierefore 
ordered,  adjudged  and  decreed  by  this  Court,  that  the  de- 
cree of  the  said  circuit  court  in  this  cause  be,  and  the  same 
is  hereby  reversed  and  annulled,  and  tliat  the  cause  be,  and 
the  same  is  liereby  remanded  to  the  said  circuit  court,  witli 
directions  to  cause  the  some  to  be  reinstated  as  to  the  de- 
fendants aforesaid  against  v/hom  the  bill  was  taken  pro  coo- 
fesso  and  set  down  for  a  hearing,  and  by  the  decree  dis- 
missed. And  also  with  directions  that  the  personal  repre- 
sentatives of  the  defendants,  who  died  pending  the  suit,  who 
are  known  and  may  be  brought  before  the  said  circuit  court, 
be  made  parties  thereto,  and  the  bill  be  revived  as  to  them- 
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OF  Ambrose  Dudley,  Jun.,  Defendant. 

Proceedings  for  tlio  sale  of  the  real  estate  of  an  intestate,  for  the  payment  of 
debts,  were  commenced  before  the  repeal  of  the  act  of  the  legislature  of  Ohio, 
entitled  "  A  law  for  the  scttlcmcDt  of  intestates'  estates."  The  administrators, 
notwithstanding  the  repeal,  went  on  to  sell  the  laud,  and  appropriate  the  pro- 
ceeds to  the  discharge  of  the  debts  of  the  intestate.  Held,  that  the  sale  was 
▼old. 

The  power  of  the  inferior  court  of  a  state  to  make  an  order  at  one  term  as  of  an- 
other, is  of  a  character  so  peculiarly  local,  a  proceeding  so  necessarily  depen- 
dent on  the  judgment  of  the  revising  tribunal,  that  the  judgment  of  the  same 
is  considered  authority,  and  this  Court  is  disposed  to  conform  to  it.    [522] 

That  a  court  of  record,  whose  proceedings  are  to  be  proved  by  the  record  alone, 
should,  at  a  subsequent  term,  determine  that  an  order  was  made  at  a  previous 
term,  of  which  no  trace  could  be  found  on  its  records,  and  that  too,  after  the 
repeal  of  the  law  which  gave  authority  to  make  such  an  order;  is  a  proceeding 
of  so  much  delicacy  and  danger,  which  is  liable  to  so  much  abuse,  that  some 
of  the  Court  question  the  existence  of  the  power.     [522] 

Where  administiators,  acting  under  the  provisions  of  an  act  of  assembly  of  the  state 
of  Ohio,  were  ordered  by  the  court,  vested  by  the  law  with  the  power  to 
grant  such  order,  to  sell  real  estate,  and  before  the  sale  was  made  the  law  was 
repealed,  the  powers  of  the  administrators  to  sell,  terminated  with  the  repeal 
of  the  law.     [523] 

The  lands  of  an  intestate  descend  not  to  the  administrator,  but  to  the  heir ;  they 
vest  in  him,  liable  to  the  debts  of  his  ancestor,  and  subject  to  be  sold  for  those 
debts.  'J'he  administrator  has  no  estate  in  the  land,  but  a  power  to  sell  under 
the  authority  of  the  court  of  coiumon  pleas.  This  is  not  an  independent  power, 
to  be  exercised  ut  di>^crc>lion,  when  the  exigency  in  his  opinion  may  require  it; 
but  it  is  confeired  by  the  court,  in  a  state  of  things  prescribed  by  the  law. 
The  order  of  the  court  is  a  pre-requisite,  indispensable  to  the  very  existence  of 
the  power ;  and  if  the  law  which  authorises  the  couit  to  make  the  order,  be 
repealed,  the  power  to  sell  can  never  come  into  existence.  The  repeal  of  such 
a  law  divests  no  vested  estate,  but  it  is  the  exercise  of  a  legislative  power, 
which  every  legislature  possesses.  The  mode  of  subjecting  the  property  of  a 
debtor  to  the  demands  of  a  creditor,  must  always  depend  on  the  wisdom  of  the 
legislature.     [523] 

The  judicial  department  of  ever}'  government  is  the  rightful  expositor  of  its  laws, 
and  emphatically  of  its  supreme  l.iw.  If  in  a  case  depending  before  any  court 
a  legislative  act  shall  conllict  with  the  constitution,  it  is  admitted  that  the 
court  must  exercise  its  judgment  on  both,  and  that  the  constitution  must  con- 
trol the  act.  The  court  must  determine  whether  a  repugnancy  does,  or  does 
not  exist,  and  in  making  this  determination  must  construe  both  instruments. 
That  its  construction  of  the  one  is  authority,  while  its  construction  of  the  other 
is  to  be  disregarded,  is  a  proposition  for  which  this  Court  can  perceive  uo  rea- 
son.    [524] 
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Tbla  Court  CBti  perceive  no  luRicienl  grouada  for  declaring  thit  Ibo  legiilatim  of 
Ohio  might  oot  repeal  Ihe  law  of  Ihal  ■lito  by  irbich  the  courl  of  commoD 
pieis  wu  •uthoriwd  la  direct.  In  a  aummaiy  way,  the  >ale  of  the  Jiads  of  u 
inteatate.  "  JurinJictlon  of  all  probate  and  loatarnenlaty  tnalten"  may  be  coiD- 
pletely  exeiciied  without  posseiiing  Ihe  powei  to  order  the  sale  of  iha  lindi 
ofaD  iotesutc.  Such  JuiiidletiDn  daci  Dot  appeat  id  be  iilenlical  wilb  that 
power,  ai  10  compiciicnd  it.     [324] 

The  occupKo)  clainiint  law  of  Ohio,  which  cleclaret  that  an  occupying  claimint 
■ball  no)  be  turned  out  of  pOBsessiaD,  until, lie  ehall  be  paid  for  lailing  end 
valuable  imp  10  vemen  1 1  made  by  him,  and  direct*  the  eourlina  auil  at  law,  loap- 

iron  law,  where  the  vabie  in  controversy  aball  exceed  twenty  dollars,  the 
light  of  trial  by  jury  ahall  be  preieived."  The  campeoiiation  far  improve- 
menli  is  a  suit  at  comioOD  law,  and  must  be  aubmilled  to  a  Jury.      [525] 

Admilling  that  the  legislature  of  Ohio  can  give  an  occupant  claimant  a  right  la 
the  value  of  hit  improvements,  and  authorise  him  to  retain  possession  of  the 
land  he  baa  improved,  uolil  he  shall  hare  receired  that  value  ;  and  auumiD|[ 
Ihal  ihcy  may  annex  condllion*  to  the  change  of  posscsiion,  which,  lo  far  a« 
Ihcy  are  conslitutlonal,  inu9t  be  rcipectcd  in  all  courts  ;  still,  the  li^gialatura 
cannot  change  ndically  Ihe  mode  of  proceeding  prescribed  for  the  courts  of  the 
United  Stales,  or  direct  those  court*  in  a  Irial  at  common  law,  to  appoinl  eam- 
miisionen  for  the  decisioa  of  quesliona  which  a  cOurl  o(  eommou  law  muit 
aubmit  lo  a  jury.     [525] 

The  Inability  of  ihecourts  of  the  United  Stales  to  proceed  in  suits  al  commoolaw, 
in  the  mode  prescribed  by  the  occupant  law  of  Ohio,  dou  not  deprive  the  ac< 
cupaol  of  Ihe  beaefil  intended  him.  Tlio  modes  of  proceeding  wlilcb  belong 
to  courts  of  chancery,  are  adapted  to  the  execution  of  the  law  ;  and  lo  the 
equity  side  of  the  couil  he  may  apply  for  relief.  Sitting  in  chancery  It 
can  appoint  comininionen  lo  ealiinale  improvement*,  aa  well  as  renta  and 
profits,  and  can  enjoin  tho  execution  of  [he  judgment  at  law,  until  iu  decree 
■hall  be  complied  with.  Ifany  part  ol  the  act  be  un const itutiooal,  the  piovi- 
■ions  of  that  part  may  be  disregarded  ;  while  full  effect  will  be  given  to  (lich 
as  are  not  repugnant  la  Ihe  conslilutioa  of  the  slate,  or  Ihe  ordinance  oflTST. 
The  question  whether  any  of  iti  provisions  he  of  Ihia  description,  will  properly 
arise  In  tho  suit  hraughl  to  carry  ihcm  into  eOecl.     [32<i] 

THIS  is  Q  writ  of  error  to  a  judgment  rendered  in  the 
court  of  the  United  States  for  llic  seventh  circuit  and  dis- 
trict of  Ohio;  in  an  ejectment  brought  in  that  eourt  by  the 
defendants  in  error,  against  the  present  plaintiti's  for  part  of 
lot  No.  103,  in  the  city  of  Cincinnati. 

The  plaintiff  is  heir  at  law  of  Itiracl  Ludlow,  who  died 
seised  of  the  premises  in  the  declaration  mentioned.  The 
defendant  claimed  under  a  sale  nnd  deed  made  by  the 
administrator  of  the  said  Israel  Ludlow,  in  pursuance  of  cer- 
tain orders  of  the  court  of  common  pleas  for  the  county  of 
Hamilton. 
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The  case  depends  on  the  validity  of  this  deed. 

In  August  1788,  the  territorial  government  of  Ohio  en- 
acted, '*  a  law  cstablisliing  a  court  of  probate."  The  first 
section  enacts  that  ^'  there  shall  be  appointed  one  judge  of 
probate  in  each  county  whose  duty  it  shall  be  to  take  the 
probate  of  last  wills  and  testaments,  and  to  grant  letters  tes- 
tamentary and  letters  of  administration,  and  to  do  and  per- 
form every  matter  and  thing  that  doth  or  by  law  may  apper- 
tain to  the  probate  office,  excepting  the  rendering  definitive 
sentence  and  final  decrees. 

In  1795,  an  orphans'  court  was  established,  and  it  was 
enacted  that  where  persons  die  intestate  and  leave  lawful 
issue,  ''but  not  a  sufficient  personal  estate  to  pay  their  just 
debts  and  maintain  their  children,  it  shall  be  lawful  for  the 
administrator  or  administrators  of  such  deceased  person  to 
sell  and  convey  such  part  or  parts  of  the  said  lands  or  tene- 
ments for  defraying  their  just  debts,  maintenance  of  their 
children,  &c.  as  the  orphans'  court  of  the  county  where 
such  estate  lies,  shall  think  fit  to  allow,  order  and  direct 
from  time  to  time." 

In  the  year  1802,  Ohio  became  an  independent  state. 
The  constitution,  in  the  article  which  respects  the  judicial 
department,  declares  that  ''  the  court  of  common  pleas  in 
each  county  shall  have  jurisdiction  of  all  probate  and  testa- 
mentary matters,  granting  administration,  the  appointment 
of  guardians,  and  such  other  cases  as  shall  be  prescribed  by 
law."  In  April  1803,  the  judicial  courts  were  organized ; 
and  the  court  of  common  pleas,  after  a  general  grant  of  ori- 
ginal jurisdiction,  was  empowered  to  examine  and  take  the 
proof  of  wills,  to  grant  administration  on  intestate  estates,  and 
to  hear  and  determine  all  causes,  suits,  and  controversies  of 
a  probate  and  testamentary  nature. 

In  June  1805,  the  territorial  ordinance  of  1705  was  re- 
pealed. 

At  the  trial  of  the  ejectment  in  the  circuit  court,  after  the 
plaintiir  had  closed  his  evidence,  the  defendants  offisred  in 
evidence  a  deed  from  the  administrators  of  Israel  Ludlow 
deceased,  to  Andrew  Dunscth,  for  the  premises  in  the  decla- 
ration mentioned.     "  They  also  offered  in  evidence  duly 
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certified  entries  and  copies  of  ordera  from  the  recorde  of  the 
court  of  common  picas  within  and  for  the  county  of  Hamil- 
ton Btnte  of  Uhio,  of  which  the  following  are  true  copies,  viz. 
'2d  of  February  1B04:  Letters  of  administration  granted  unto 
Charlotte  C.  Ludlow,  John  Ludlow,  James  Findlay  and 
James  Pierson,  on  the  estate  of  Israel  Ludlow  deceased ;  and 
their  bond  with  William  Ludlow  and  James  Smith  as  secu- 
rities for  their  faithful  administration.' "  At  May  term  in  the 
year  Ib04,  date  Sth  of  May  1804,  the  following  order  was 
made,  viz.  "The  administrators  of  the  estate  of  Israel  Lud- 
low deceased  exhibit  an  account  current  and  pray  the  court  to 
issue  an  order  for  the  sale  of  real  property  to  defray  the  debts 
due  from  the  estate,  &c.  John  Ludlow  and  James  Fiudlay 
sworn  in  court.  The  Court  order  so  much  of  the  real  pro- 
perty to  be  sold  aa  will  meet  the  said  demand,  except  the 
farm  and  improved  land  near  Cincinnati  together  with  the 
house  and  lots  in  Cincinnati."  At  the  August  term  of  the 
■aid  court  in  the  year  1 HO^,  a  supplemental  order  was  made 
of  which  the  following  was  a  copy,  viz.  "  The  administrators 
of  I.  Ludlow  deceased,  on  application  to  the  court  to  extend 
the  order  for  the  sale  of  property  to  discharge  the  debts 
arising  from  the  estate  :  whereupon  the  court  allow  the  ad- 
ministrators to  sell  the  house  and  lots  in  the  town  of  Cin- 
cinnati and  any  other  property,  except  the  mansion  house  and 
farm  in  the  country  so  that  the  sale  do  not  amount  to  more 
than  ten  thousand  dollars.  This  entry  considered  as  of  May 
term  IStla." 

It  was  in  evidence  that  the  sale  was  made  agreeably  to  the 
provisions  of  the  law  adopted  from  the  Pennsylvania  code  by 
the  governor  and  judges  of  the  north  western  territory  on  the 
16th  of  June  179fi,  entitled  "  a  law  for  the  settlement  of  in- 
testate  estates ;"  (hat  the  deed  was  duly  executed,  acknow- 
ledged and  proved. 

The  plaintilf  by  his  counsel  moved  to  overrule  the  testimony 
offered  by  the  defendants'  counsel,  because  the  law  aforesaid, 
entitled  "  a  law  for  the  settlement  of  intestate  estates,"  was  re- 
pealed before  the  order  was  made  authorizing  said  sale,  and 
that  at  the  time  of  making  of  the  said  order  there  was  no  law  of 
the  slate  of  Ohio  authorizing  the  court  of  common  pleas  to 
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order  the  sale  of  real  estate  for  the  payment  of  debts,  &c. 
of  intestates.  The  court  sustained  the  motion  and  over- 
ruled the  defendants'  evidence.  The  defendants  excepted 
to  this  opinion. 

The  jury  found  a  verdict  for  the  plaintiff;  after  which  the 
<;ounsel  for  the  defendants  moved  the  court  for  the  appoint- 
ment of  commissioners,  under  the  occupying  claimant  law  of 
Ohio,  to  value  improvements.  This  motion  was  overruled, 
and  judgment  was  rendered  for  the  plaintiffs. 

The  case  was  argued  for  the  plaintiff  in  error  by  Mr  Ben- 
ham  and  Mr  Baldwin ;  and  by  Mr  Garrard  for  the  defendant. 

For  the  plaintiff  it  was  said,  that  the  defendant  in  error 
claims  by  descent,  as  heir  at  law  of  Israel  Ludlow,  de- 
ceased, who  died  seised  of  the  premises  in  question ;  and 
the  plaintiff  claims  by  purchase  from  his  administrator. 

The  case  is  one  of  deep  interest  to  the  present  litigants,  as 
well  as  to  all  those  who  hold  real  estate  in  Ohio  under  deeds 
from  administrators,  and  this  class  is  numerous.  Its  decision 
depends  upcn  old  statutes  which  it  is  proposed  to  collate, 
in  such  a  manner  as  to  aid  the  judgment  of  the  court  in  ex- 
pounding them  in  reference  to  this  case. 

These  statutes  will  be  found  between  the  periods  of  1788 
and  1805,  and  to  relate,  1.  To  the  establishment  of  probate 
and  testamentary  courts  under  the  territorial  government. 
2.  Their  powers  and  jurisdiction.  3.  The  abolition  of  these 
courts  upon  passing  from  a  territorial  into  a  state  govern- 
ment. And  4.  The  organization  of  new  courts  of  similar 
jurisdiction,  and  the  modification  and  repeal  of  laws  relating 
to  testamentary  matters. 

The  facts  of  the  case  in  reference  to  which  the  Court  must 
expound  these  laws  are  as  follows:  Ludlow  died  the  2Istof 
January  1804.  On  the  2d  of  February  of  that  year,  adminis- 
tration was  granted  upon  his  estate  to  John  Ludlow  and 
others,  who  gave  bond  with  sureties,  as  the  law  required,  for 
the  faithful  execution  of  their  trust.  On  the  10th  of  May 
1804,  the  following  proceedings  were  had  in  the  court  of 
common  pleas  of  Hamilton  county,  viz.  "  The  administra- 
tors of  J.  Ludlow  deceased  exhibit  an  account  current,  and 
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pray  the  court  to  iesuo  an  order  for  llic  sale  of  real  properly 
to  defray  liie  drbts  due.  from  the  estate,  &c.  John  Ludlow 
and  James  Fiiiillay,  sworn  in  court.  The  court  order  so  much 
of  the  real  property  sold  as  will  meet  the  said  demands,  ex- 
cept the  farm  and  improved  lands  near  Cincinnati,  together 
with  the  house  end  lots  in  Cincinnati."  On  the  15th  of 
August  1806,  llie  court  made  another  order  as  follows:  "The 
adminlstratorB  of  J.  Ludlow  deceased,  on  application  to  the 
court  to  extend  the  order  for  sale  of  properly  to  discharge 
the  debts  owing  from  the  estate:  whereupon  the  court  af- 
low  the  administrators  to  sell  the  house  and  lots  in  the  town 
of  Cincinnati  and  any  other  property  except  the  mansion 
house  and  farm  in  the  fcuntry,  so  that  the  sales  do  not  amount 
to  more  than  ten  thousand  dollars — thia  entry  considered  aa 
of  May  term  1805."  The  administrators,  under  the  above 
orders  or  decrees,  sold  the  lot  in  dispute  and  made  a  deed 
therefor  to  Andrew  Duoseth,  under  whom  the  plainlilT  in 
error  claims,  which  orders  and  dcods  were  offered  in  evi- 
dence in  the  circuit  court  and  overruled. 

Whether  this  evidence  were  admissible  or  not,  will  de- 
pend upon  the  solution  of  the  following  propositions: 

1.  Had  the  court  of  common  pleas  Jurisdiction  of  the  sub- 
ject matter  9  2.  Was  it  competent  for  that  court,  upon  the 
application  of  administrators,  to  condemn  the  real  estate  of 
intestates  to  be  sold  for  the  payment  of  their  debts,  &.c. 
3.  Did  the  sale  and  deed  of  the  administrators  of  the  lot  in 
question,  pass  the  legal  title  to  their  vendee? 

By  the  law  of  the  leiritory,  adopted  by  the  governor  and 
judges  in  ITSt^,  and  conlirmed  in  179y,  Ohio  Laws,  :}7S-9, 
a  qualified  jurisdiction  over  probate  and  testamentary  mat- 
ters was  confided  to  a  judge  of  probate  in  each  county. 
This  judge  had  power  to  grant  letters  testamentary  and  of 
administration,  receive  guardians  chosen  by,  and  appoint 
guardians  for  minors,  idiots  and  insane  persons :  but  he  had 
no  power  to  compel  executors,  adminislratora,  or  guardians 
to  execute  faitlifully  Uieir  duties.  And  fur  this  purpose,  in 
1795,  an  orphans'  court  was  instituted,  with  supervisory  juris- 
diction, to  call  trustees  lo  account,  and  to  review  the  judicial 
proceedings  of  the  judgcfi  of  probate.    MaxweWa  Code,  B I , 
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At  the  time  the  orphans'  court  was  established,  in  June  1795, 
a  law  was  adopted  from  tho  Pennsylvania  code  "fofsthe 
settlement  of  intestates^  estates,^^  MaxwelVs  Code^  90.  TKi» 
statute  prescribes  the  form  of  administrators'  bonds,  directs 
the  distribution  of  the  personal  estate  under  the  superintend- 
ence of  the  orphans'  court;  and  provides  (section  7),  upon  a 
deficit  of  personalty  to  pay  the  debts  of  intestates  and  main- 
tain and  educate  the  children,  d:.c.  for  the  sale  of  the  lands 
and  tenements  for  these  purposes  by  the  administrator;  in 
sAch  manner  as  the  orphans'  court  "  shall  allow,  order  and 
direct,  from  time  to  time.^* 

In  May  1798  another  act  was  adopted,  which  contained  a 
general  provision  for  the  sale  and  di^mbution  of  insolvents' 
estates,  which  was  repealed  by  an  act  passed  January  1SQ2 
on  the  same  subject.  Ohio  Land  Laws,  383.  Coeval  with 
the  last  mentioned  act,  a  law  was  passed  for  the  appointment 
of  guardians  to  lunat^s,  &c.  which  provides  for  the  sale  of 
their  real  estates,  in  the  same  manner  that  adminiftraiors 
are  authoiHsed  to  sell  the  real  estates  of  their  intestates. 
Terr.  Law.  120.  Thus  stood  the  laws  relative  to  courts  pro- 
bate and  testamentary,  and  the  apportionment  of  jurisdiction 
among  them,  and  relative  to  the  sale  and  distribution  of  the 
estates  of  intestates,  minors,  idiots,  &.c.  up  to  tJie  adoption 
of  the  state  constitution  in  1802.  In  this  political  transit  from 
a  territorial  to  a  state  government,  the  courts  above  men- 
tioned were  abolished,  and  new  courts  instituted  with  ple- 
nary probate  and  testamentary  jurisdiction. 

But  the  abolition  of  the  testamentary  courts  of  the  terri- 
tory, did  not  abrogate  the  laws  above  cited,  rclsflive  to  the 
sale  of  intestates'  estates  for  the  payment  of  debts,  <&c. ;  the 
act  adopted  from  the  Pennsylvania  code  in  1795  remained 
in  full  force.  What  court  under  the  state  government  was 
charged  with  its  execution,  will  now  be  considered. 

By  the  constitution  of  Ohio,  the  judicial  power  of  the  state 
is  vested  in  a  supreme  court,  courts  of  common  pleas,  and 
justices  of  the  peace.  The  common  picas  is  invested  with 
jurisdiction  of  all  probate  and  testamentary  matters,  granting 
of  administration,  vfcc.  (art.  3,  sec.  2)  and  such  other  cases 
as  shall  be  prescribed  by  law.     h  also  provides  that  all  ac- 
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lions,  suita,  prosecutions,  rights,  claims  and  contracts,  shall 
continue  as  though  no  change  hud  been  made  in  the  organic 
law.  Sclied.  section  Ist. 

It  is  maintained  to  be  clear,  that  by  the  words  "  all  pro- 
bate and  testamentary  matters,"  was  meant  all  the  duties  of 
executors  and  admlnistratots,  and  all  matters  arising  out  of 
the  settlement  of  tliu  estates  of  decedents.  The  commoQ 
pleas  was  the  only  court,  under  the  new  Ibrm  of  govern- 
mont,  that  possoued  original  jurisdiction  over  the  estates  of 
intestates;  and  it  could  not  have  been  (ho  intention  to  leave 
the  law  of  1705  in  forco  without  a  court  to  execute  it. 
Again,  it  will  be  seen  that  the  contttitution  provides  (art.  3, 
sec.  5)  that  the  common  pleas  shall  linvo  jurisdiction  "  Jn 
such  dher  caaea  as  shall  be  prescribed  by  law."  Now 
by  the  statute  of  April  15,  J803,  unlimited  jurisdiction  is 
given  to  the  common  pleas  in  all  civil  cases  in  law  and 
equity,  and  all  catisea,  auits  and  comtroeersics  of  a  probate 
or  testamentary  nature."  Ohio  Laws,  4U.  And  the  2()th  sec- 
tion of  this  act  requires  llic  supreme  court  and  common 
pleas  to  take  cognizunceof  all  judgments,  matters  and  causes 
whatsoever,  pending  in  the  territorial  courts.  For  the  sense 
in  which  the  words  "  courts  t^  probate"  were  used,  see 
the  law  abolishing  territorial  courts,  J  Ohio  Laws,  186. 
The  legislature  hus  throughout  used  the  words  "  probate 
and  testamentary"  in  a  popular,  and  not  in  a  restrained  and 
tuvhnicul  sense. 

2.  If  the  common  pleas  had  jurisdiction  of  the  subjed 
either  as  a  court  of  general  chancery  powers,  or  a  court  of 
probate,  did  the  orders  granted,  confer  the  right  upon  the 
administrators  to  sell  this  lot  7  The  order  of  May  term  1804 
extends  to  nil  the  real  estote  "  except  the  farm  and  improved 
lands  and  house  and  lots  in  Cincinnati."  It  is  asked  if  this  ex- 
ception includes  the  unimproved  lots ;  the  lot  in  dispute  was 
unimproved  and  unproductive.  But  if  this  order  did  not 
extend  to  the  lots,  the  order  of  1805  did ;  whether  it  be  con- 
sidered as  the  order  of  May  or  August  term.  If  it  be  a  valid 
order  of  May  term,  it  ends  the  controversy ;  and  whether  it 
can  be  so  regarded  or  not,  must  depend  upon  the  power  of 
the  court  to  grant  it.     We  affirm  tlie  order  was  made  at 
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May  term, 'and,  by  the  mere  misprision  of  the  clerk,  not  re- 
corded; to  correct  which,  it  was  entered,  nunc  pro  tunc,  at 
August  term.  The  exercise  of  this  power  rests  in  the  sound 
discretion  of  the  court,  and  is  indispensable  to  prevent  a 
failure  of  justice.  •  Amendments  are  always  allowed  where 
the  omission  happens  by  the  oversight  dr  neglect  of  any  of 
the  ministers  of  justice,  as  an  attorney,  or  clerk.  3  Johns. 
i?€p. 443.  144. 'eiO.     1  Bin.  3G8.  486. 

The  power  to  correct  clerical  misprisions,  is  incidental  to 
every  court  of  record.  1  Tidd's  Prac.  438.  1  Duntf.  Sf 
Easty  638.     2  Tidd.  846. 

Judgments  are  entered  under  powers  after  the  death  of 
Uie  donor,  (1  Salk.  87.  3  Salk.  116.  3  P.  Williams^  399. 
6  Durnf.  fy  E.  268.  fSt  Strange,  882.  1081,)  and  also  on  ver- 
dicts of  a  prior  term,  Salk.  401.  The  same  rule  obtains  in 
chancery,  4  Johns.  Ch.  Rep.  342.  9  Foe.  461.  92.  If  an 
execution  be  lost  of  destroyed,  a  second  will  be  ordered, 
nunc  pro  tunc,  3  Johns.  /26p»443.  In  the  case  of  Lawrence 
vs.  Richards,  i  Jac.  fy  Walker,  241,  the  chancellor,  after 
the  lapse  of  more  than  twenty  years,  ordered  a  decree  filed 
nunc  pro  tunc.  It  may  be  said  that  this  is  a  delicate  power, 
and  should  be  exercised  with  great  circumspection.  This  is 
true :  but  when  a  court  of  competent  jurisdiction  has  exer- 
cised it,  and  the  validity  of  the  act  is  drawn  collaterally  in 
question  in  some  other  court,  that  court  will  presume  favoul*^ 
ably — omnia  esse  rite  acta,  2  Bin.  Rep.  256. 

Now,  if  this  order  can  be  considered  as  of  May  term,  could 
the  administrators  sell  under  it,  after  the  law  of  1795  was 
repealed  9  For  the  argunient,  the  law  may  be  considered 
repealed  before  the  sale.  The  order  was  granted  upon  the 
application  of  the  administrators,  ex  parte,  it  is  true,  the 
law  not  requiring  the  heir  to  be  notified;  for  the  administra- 
tor is  often  the  heir  himself,  or  next  of  kin,  or  the  particular 
friend  of  the  heir,  who  is  presumed  to  be  careful  of  his  rights. 
The  Order  is  a  proceeding  in  rem;  it  condemned  the  real 
estate  to  be  sold,  and  a  sale  made  under  it  directs  the  title 
of  the  heir,  and  judgment  liens. 

This  order  confers  more  power  upon  the  administrators 
than  a  judgment  or  decree  can  give  to  the  sheriff;  and  in 
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divesting  liens,  it  is  more  efficacious  than  citiicr.     Whj  tben 
bIiuII  it  be  regarded  as  less  sacred?     Acts  done  under  on 
existing  law,  are  not  impugned  by  its  repeal,  0  Bac.  Ab,  392. 
12  Co.  1.    3  Ball.  379. 

It  is  not  in  the  power  of  either  the  judiciary  or  legislature, 
to  render  nugatory  an  existing  judgment.  7  Jofms.  Rep.  465. 

If  thia  order  can  be  regarded  in  tlie  light  of  a  mere  power, 
it  would  not  affect  the  conclusion  to  be  drawn.  A  poww 
IB  a  will  to  executors  to  sell  real  estate,  to  pay  debts,  ia  a 
power  coupled  with  an  interest,  and  survives.  2  Johns.  Ch. 
Rep.  I.  ID.     12  Johns.  Rep.  037.     14  Johns.  Rep.  527. 

This  Court,  in  7  IVbcat.  1 14,  recognises  as  a  lien  tlic  power 
of  the  administrator  to  sell  real  estate  of  intestates  to  pay 
debts,  and  limits  its  exercise  within  a  reasonable  time,  whtcb 
ia  tu  be  fixed  by  analogy  to  llic  statute  of  limitations. 

Again,  if  this  order  cannot  be  regarded  upon  cither  legal 
or  equitable  principles  as  of  May  term,  it  is  urged,  that  as 
a  decree  of  August  term  it  authorised  the  sale,  whether  it 
did  or  not  depend  upon  the  power  of  the  court  to  grant  it 
at  tiiat  time ;  and  this  proposition  involves  several  nice  and 
diflicult  considerations,  upon  which  the  counsel  fur  the  de- 
fendant in  error  will  place  much  emphasis.  lie  will  contend 
tliat  the  court  had  no  power  to  make  the  order,  independent 
of  the  act  of  170.'>,  and  that  this  act  was  repealed  before  it 
was  mode.  He  will  rely,  to  maintain  this  pustulate,  upon  (he 
following  statutes,  viz.  an  act  passed  t!iu  It^th  of  February 
1&U4,  "  defining  the  duties  of  executors  and  administrators 
on  wills  and  intestates'  estates,"  which  took  elfcct  in  May 
IS04,  2  Ohio  Lataa,  279;  an  "  act' directing  the  manner 
of  executing,  proving,  and  recording  wills  and  codicils  ;"  on 
"  act  directing  the  distribution  of  insolvents'  estates  ;"  and 
an  "  act  defining  the  duties  of  executors  and  administrators, 
on  wills  and  intestates'  estates,  and  providing  for  the  ap- 
pointment of  guardians."     3  Ohio  Laws,  173.  182.  188. 

These  several  acts,  did  they  all  conflict  with  the  provisions 
of  the  act  of  1795,  arc  in  terms  prospective;  they  refer  to 
future  administrations,  and  define  the  duties  of  exccutorii 
and  administrators,  in  relation  to  the  personal  estate  of  tliosu 
who  may  die  after  ibcy  take  cllect.     Neither  of  them  con- 
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tains  any  provision  incompatible  with  the  act  of  1795,  but 
they  stand  in  perfect  harmony  with  it,  at  least  so  much  of  it 
as  provides  for  the  disposition  of  the  lands  and  tenements  of 
intestates. 

The  act  of  the  18th  of  February  1804,  repeals  "  all  Iowa 
contrary  to  its  provisions^"  but  contains  no  provision  rela- 
tive to  lands.  So  far  from  being  repugnant,  it  rather  con- 
templates the  life  of  the  act  of  1795,  as  necessary  to  give 
<2omplete  effect  to  its  6th  section,  which  requires  the  adrnt* 
nistrator  to  account  to  the  heir,  after  paying  the  debts.  The 
act  "  directing  the  manner  of  executing,  &c.  wills  and  codi- 
cils," repeals  **  all  laws  on  that  subject."  Sec.  6»  The  act 
*' defining  the  duties  of  executors,  &c.  on  wills  and  in- 
testates' estates,"  repeals  the  law  establishing  the  courts  of 
probate,  of  Juno  1795  ;  the  act  *' empowering  the  judges  of 
probate  to  appoint  guardians  to  minors,"  and  ^'  all  other  laws 
on  the  subject  of  this  law."  Here  the  laws  intended  to  be 
repealed  are  expressly  designated,  and  the  general  clause 
was  added,  ex  dbundante  cautela,  to  guard  against  collision. 
A  subsequent  act  must  be  expressly  repugnant  to  a  former, 
or  it  does  not  operate  as  a  repeal.  11  Co.  04.  Again,  the 
learned  counsel  will  strenuously  insist  that  the  act  of  ]70d, 
authorising  administrators  to  sell  the  lands,  &c.  of  dece- 
dents, was  expressly  repealed  on  the  1st  of  June  1805,  by  an 
act  repealing  certain  laws,  passed  the  22d  of  February  1805. 

This  law  purports  to  repeal  all  the  laws  adopted  or  passed 
by  the  governor  and  judges,  prior  to  the  first  of  September 
1779,  then  in  force.  3  Ohio  L.  294.  At  the  session  this 
law  was  enacted,  the  legislature  undertook  a  revision  of 
the  old  statutes;  not  with  a  view  of  forming  a  new  code  of 
laws  out  of  new  materials,  for  the  course  of  legislation  shows 
no  intention  to  change  the  general  principles  of  the  laws; 
but  rather  to  preserve,  arrange  and  classify  them,  with  a 
view  to  perspicuity  and  certainty.  It  was  believed,  no  doubt, 
that  the  committee  of  revision  had  fully  and  faithfully  pej^- 
formcd  this  onerous  and  responsible  duty ;  and  that  all  the 
elementary  principles  of  the  laws  repealed,  had  been  incor- 
porated into  the  new  code.  Under  these  circumstances,  on 
the  last  day  of  the  session,  to  prevent  confusion  and  repug- 
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nnncy,  liic  general  repealing  law  wns  cn&cted.  This  is  a 
question  of  icgialativc  intention.  In  exploring  tliis  intention, 
in  all  cases  of  ambiguiiy,  Ilie  ju<Jgment  is  Biibmittod  to  tiie 
guidance  of  certain  familiar  rules  of  construction.  We  look 
back  upoD  the  old  law,  and  trace  its  ctfects  upon  communi- 
ty, with  an  eye  to  its  misclilcvous  influence  ;  and  wo  cod- 
sider  well  the  remedy  or  policy  of  tlie  law  given  in  tho  en- 
actment of  iho  new  law.  Now,  the  liability  of  real  estate 
in  ihc  hands  of  an  administrator  for  the  Just  debts  of  his  in- 
testate, is  a  tocred  elementary  principle  to  bo  found  in  all 
the  codes  of  the  dilTcrcnt  states  of  this  union,  introduced 
originally  by  an  act  of  parliament.  At  an  early  period  of 
tiieir  colonial  history,  it  was  a  relaxation,  in  favour  of  tlic 
colonies,  of  tliat  feudal  sternness  which  characterises  tho 
common  law  in  relation  to  landed  property;  and  which,  for 
reasons  of  slate  policy,  has  been  scrupulously  maintained  in 
England  ;  indeed,  upon  this  principle  and  that  of  primogeni- 
ture, depends  the  stability  of  the  peerage.  In  the  United 
States,  land  lias  a  less  sacred  character  than  in  less  free 
governincnls,  and  has  ever  been  considered  an  article  of 
trade  ;  and  it  is  the  policy  of  our  laws  to  discourage  every 
thing  calculated  to  fetter  or  embarrass  titles,  or  to  lock  up 
estates  in  families;  such  ns  entailments,  &c. 

Upon  the  hypothesis  that  this  latv,  was  repealed,  what 
remedy  was  left  for  creditors  against  deceased  debtors?  They 
were  remediless;  chancery  could  atJbrd  none,  and  they  had 
none  a(  common  law.  2  Saund.  Hep.  7,  note  i.  Crvise 
Dig.  title  I,  sec.  ()3.  title  32,  sec.  12 — IG. 

Now  suppose  the  partial  remedies  of  the  common  law  ex- 
isted after  the  organisation  of  the  stale  govcrnmenl;  which 
is  denied,  because  they  are  incompatible  with  the  judgment 
and  execution  laws  then  in  force,  and  in  express  violation  of 
the  act  of  February  1 1,  ISO-^,  for  the  distribution  of  insol- 
vents' estates;  still  the  simple  contract  creditors  have  no 
remedy,  and  the  specialty  creditors  are  left  to  scramble  for 
priority;  some  one  creditor,  and  often  the  least  worthy,  for 
such  are  apt  to  be  most  vigilant,  monopolizes  the  whole. 

Again,  whether  ihc  legislature  did  intend  to  repeal  the 
net  of  1705  must  be  determined  by  considering  as  unique, 
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all  the  laws  in  pari  materia,  whether  repealed  or  not.  3 
Mass.  Rep.  21.     1  KenVa  Com.  4 13.     G  Bac.  380.  383. 

Applying  these  rules  of  exposition,  it  is  submitted  that 
not  only,  ab  inconvenient!,  but  from  necessity,  in  order  to 
give  elfect  to  the  act  of  the  11th  of  February  1805,  which 
provides  for  an  equal  distribution  among  all  the  creditors, 
the  Court  will  be  constrained  to  say  the  act  of  1795  was  not 
intended  to  be  repealed.  This  idea  is  also  fortified  by  the 
act  of  the  15th  of  January  1805,  3  Ohio  Laws^  163,  for  the 
''  appointment  of  guardians  to  lunatics"  and  others.  It  pro- 
vides for  the  sale  of  their  real  estate  "  in  such  manner  as 
executors  or  administrators  are  by  lata  enabled  to  discharge 
the  debts  of  deceased  persons.''^ 

The  plaintiff  also  relies  upon  the  general  understanding  of 
the  profession,  that  this  law  was  not  repealed.  5  Cranchy 
32.     1  Dall.  131.  11.  13. 

What  was  the  effect  of  the  saving  clause  in  the  repealing 
law ;  and  whether  the  repeal  of  the  law  could  operate  on  an 
administration  pending  9 

1.  Upon  general  principles,  if  the  law  were  repealed,  it 
was  prospectively,  and  could  not  ailcct  the  duties  of  these 
administrators,  nor  their  rights,  nor  the  rights  of  creditors. 
The  maxim  is,  nova  constilutio  futuris  formam  debet  im- 
po7iere,  non  pr(cteritis.  Ludlow  died  on  the  21st  of  June 
1S04,  and  administration  was  granted  on  his  estate  on  the 
2d  of  February  following.  The  administrators  had  dis- 
bursed all  the  personal  elibcts  in  their  hands,  and  had  filed 
a  petition  to  sell  the  re:il  estate,  upon  which  a  limited 
order  had  been  granted;  which  proceedings  were  pending 
injleri^  before  and  at  the  time  all  the  repealing  statutes  before 
named  took  ell'cct. 

By  the  laws  in  force  when  this  administration  was  com- 
menced, llio  real  eslalo  of  intestates  were  assets,  sub 
modo,  in  the  hands  of  the  administrators ;  and  by  the  act 
directing  the  distribution  of  insolvents'  estates,  the  creditors 
were  prohibited  from  prosecuting  their  claims  to  judgment; 
by  these  laws,  tiie  rights  of  the  administrators,  creditors,  dis- 
tributors, and  heir.s  in  said  estate  were  to  be  ascertained  and 
finally  settled  ;  and  by  these  laws  the  administrators  had 
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made  a  partial  settlement.  The  rights  of  \]ie  creditors  to 
look  to  tho  real  estate  (rights  paramount  to  the  heirs)  as 
assets,  had  attached ;  had  been  recognized  by  the  court ;  and 
the  adminlatrators  had  instituted  the  only  suit  known  to  the 
law  to  enforce  them ;  tlio  suit  was  ex  parte,  it  is  true,  so  are 
admiralty,  bankrupt  and  insolvent  proceedings  from  neces- 
sity ;  tliey  all  act  under  the  supervision  and  direction  of  the 
court,  at  all  times  liable  to  be  called  to  account  or  subject 
to  be  removed  for  omission  or  neglect  of  duty.  The  admin- 
istrator brings  no  adversary  into  court,  but  must  meet  all 
who  choose  to  come ;  his  proceedings  are  in  rem,  and  must 
be  considered  as  entire  and  pending,  until  finished  upon  the 
basis  they  were  begun.  Ue  had  undertaken  a  trust  and 
had  entered  into  a  contract  and  had  given  security  for  ita 
faithful  execution.  By  this  contract,  in  reference  to  the  laws 
in  force  at  the  time  of  its  date,  the  duties  of  the  administra- 
tor were  fixed  and  the  rights  of  the  creditors  and  heirs  were 
to  be  ascertained.    2  Serg.  fy  Rawk,  8.    2  IJinn.  299. 

If  this  be  not  true,  it  would  be  easy  to  point  out  the  confu- 
sion and  injustice  of  a  contrary  doctrine.  Some  creditors 
have  been  paid,  others  have  received  part  and  others  nothing. 
And  the  administrator  may  have  paid  debts  out  of  his  own 
pocket,  as  he  had  a  right  to  do,  looking  to  the  real  estate  to 
be  reimbursed,  &.c. 

To  show  that  the  repeal  of  the  law,  even  without  a  saving 
clause,  could  not  affect  an  administration  commenced  and 
pending,  the  following  authorities  were  cited.  Dash  vs.  Van 
KIcek,  7  Johns.  It.  485.  3  I>(Ul.  397.  20  Johns.  It.  212. 
n  Johns.  It.  203.  3  Johns.  Ca.  75.  10  Johns,  li.  252. 
7  Johns.  R.  300.  1  Kent's  Comm.  410.  Vide  also  ordi- 
nances of  congress  of  1787,  article  2,  made  perpetual  by 
the  act  of  1802,  section  5. 

2.  Ilic  repealing  law  however  contains  this  saving  clause, 
"  this  act  shall  not  be  construed  to  affect  in  any  manner  any 
suit  or  prosecution  pending  and  undetermined  j  but  the 
same  shall  be  carried  on  to  final  judgment,  and  execution, 
agreeably  to  the  jtrovisions  of  any  of  said  laws  under  which 
ihcy  arc  conunenccd,  and  the  practice  of  the  courts." 

It  is  asked,  what  was  the  object  of  this  saving  clause,  or 
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rather  what  rights  and  interests  was  it  intended  to  protect 
from  the  operation  of  repealing  power.  The  rights  and  ifi>- 
tercsts  which  the  saving  clause  was  to  protect  were  all  those 
various  rights  and  interests  upon  which  the  laws  repealed 
had  acted  or  begun  to  act  in  a  course  of  judicial  proceeding; 
it  is  to  alFcct  not  in  any  manner  any  suit  or  prosecution 
pending  and  undetermined,  commenced  under  existing  laws, 
or  sanctioned  by  the  practice  of  the  courts. 

Prosecution  is  a  word  still  more  comprehensive  than  suit, 
and  which  cannot  be  subjected  to  technical  restraints.  It  is 
not  a  technical  term,  though  sometimes  vulgarly  used  to  sig- 
nify criminal  proceedings.     3  Thomas's  Coke,  348, 

In  addition,  to  show  the  sense  in  which  the  words  stiUs, 
actions  and  prosecutions  have  been  used  by  the  legislature 
of  Ohio,  the  Court  will  look  at  Land  Laws,  323.  1  Ohio 
Laws,  8,  11.  2  Ohio  Laws,  07.  3  Ohio  Laws,  257, 284, 285, 
294.  From  these  it  appears,  that  these  words  have  been  used 
to  embrace  all  manner  of  judicial  proceeding  when  trans- 
ferring jurisdiction,  upon  passing  from  a  territory  to  a  state; 
in  the  organization  of  new  counties  and  new  courts. 

It  has  been  said  that  this  petition  of  the  administrators 
for  the  sale  of  the  land,  i^.c.  was  pending,  and  that  a  quali- 
fied order  had  been  granted  in  IbOl,  and  that  the  order  of 
1805  was  supplementary.  Now  it  is  asked,  whether  this 
proceeding  did  not  involve  rights  and  interests  as  sacred, 
falling  as  comiiletely  williin  the  mischiefs  intended  to  be 
guarded  against  by  the  saving  clause,  as  any  adversary  pro- 
ceeding which  can  be  imagined.  In  2  Serg.  ^  Rawle^  S, 
the  court  decides,  that  all  the  orders  of  sale  are  parts  of  the 
same  proceeding,  they  rest  upon  the  same  foundation,  and 
refer  themselves  back  to  the  filing  of  the  petition.  It  is 
therefore  considered,  that  if  the  act  of  1705  were  repealed, 
it  did  not  affect  the  administration. 

It  has  been  shown  that  the  common  pleas  was  a  court  of 
original  and  almost  unlimited  jurisdiction,  and  that  the  prin- 
ciple that  lands  should  be  assets  in  the  hands  of  administra- 
tors for  the  payment  of  debts,  a  principle  unknown  to  the 
common  law,  had  been  early  introduced  into  the  colonies, 
and  perpetuated  after  the  revolution  by  nearly  all  the  states, 
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and  particularly  by  Pennsylvania,  the  powerful  neighbour  of 
Ohio;  from  whom  were  borrowed  not  onlymoat  of  the  princi- 
ples of  her  org»niolaw  but  nearly  all  her  first  statutes.  Now 
if  the  point  of  jurisdiction  is  established,  it  is  claimed  that 
(he  order  of  1805,  which  authorised  the  sale  of  the  lot  in 
question,  is  valid  until  reversed ;  it  is  rea  judicata,  and  cannot 
be  impeached  collaterally.  It  is  not  like  the  order  of  a 
judge  of  probate  or  any  other  judicial,  whose  powers  are 
specified  and  limited.  The  principle  which  this  argument 
maintains  pervades  all  the  cases.  "  What  judges  of  the  mat- 
ter have  adjudged,  is  not  traversable."  1  Salk.  396.  A  con- 
trary principle  applies  only  to  courts  of  special  limited  juris- 
diction. 

It  was  hoped  that  as  the  defendant  in  error  had  elected 
the  federal  judiciary  to  decide  upon  his  rights,  he  would 
have  been  content  to  abide  by  its  unbiassed  decision ;  and 
that  if  those  whom  he  has  driven  to  battle  were  to  fall,  they 
would,  at  least,  have  the  consolation  which  in  legal  warfare 
always  arises  from  an  unshaken  confidence  in  the  learning 
and  integrity  of  the  arbiter.  It  is  known  that  it  is  thc-law 
of  this  forum,  that  in  cases  depending  upon  the  laws  of  a 
state,  this  Court  will  adhere  to  the  construction  given  by  the ' 
superior  court  of  the  state,  upon  the  universally  recognized 
principle,  that  the  judicial  department  of  every  government 
is  not  only  competent  to,  but  is  the  fit  organ  to  expound 
its  laws.  But  this  rule,  from  the  peculiar  form  of  our  go- 
vernments, is  subject  to  these  limitations,  namely,  that  if 
the  exposition  of  the  local  laws  by  the  local  judiciary  con- 
flict with  the  constitution,  the  laws,  or  treaties  of  the  United 
States,  it  i^  not  binding  upon  this  Court.  To  this  rule, 
which  is  certainly  correct,  we  yield  unqualified  approbation; 
but  deny  its  application.  What  is  the  reason  upon  which 
it  is  founded'?  Why  does  this  Court,  possessing  so  many 
superior  advantages,  yield  an  entire  submission  to  state  ad- 
judication? It  is  not  from  courtesy :  but  because  natural 
justice  requires  it,  since  the  local  adjudication  has  become 
a  rule  of  property  which  regulates  and  settles  the  rights  of 
meum  and  tuum,  a  permanent  land  murk  which  it  would  be 
mischievous  to  remove.    Vide  T)  Craach,  184.    10  fVheaton, 
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199.     7  fVlieaton,  1 14.     5  Johns.  Rep.  290.     9  Johns.  Rep. 
424.     6  Johns.  Rep.  337. 

Even  if  the  statute  of  1795  were  repealed  and  had  no 
saving  clause,  while  the  act  requiring  an  equal  distribution 
of  insolvents'  estates  continued  in  force,  the  court  had  juris- 
diction of  the  subject  matter  and  could  grant  the  order. 
And  the  order  once  granted  could  not  be  invalidated  by 
showing,  some  twenty  years  afterwards,  that  the  court  erred 
in  point  of  fact,  that  the  estate  was  solvent:  for  whether 
Ludlow's  estate  was  solvent  or  insolvent  docs  not  appear. 

This  case  having  been  continued  under  advisement  since 
the  last  term,  we  are  now  met  with  a  decision  of  the  supreme 
court  of  Ohio,  which  it  is  said  decides  the. merits  of  this 
controversy  and  concludes  this  Court.  What  influence  this 
ought  to  have  upon  the  judgment  of  this  Court  as  to  the  law 
of  the  case,  will  now  be  considered. 

The  decision  in  Ohio  acts  retrospectively  and  annuls  past 
transactions,  and  not  prospectively  to  regulate  the  future 
acquisition  of  property.  It  is  the  decision  of  the  common 
pleas  which  settled  the  law,  if  competent  to  decide  upon  the 
subject  matter,  which  is  binding  upon  this  Court  until  it  is 
reversed.  The  questions  involved  in  this  case,  can  only  be 
decided  by  the  principles  of  the  common  law;  even  the  ques- 
tion whether  a  statute  is  repealed  or  not,  can  only  be  deter- 
mined by  the  rules  of  construction  which  it  prescribes.  If 
the  supreme  court  had  decided  against  the  jurisdiction  of 
the  common  pleas  to  grant  the  orders,  perhaps  it  would  have 
been  conclusive  upon  this  Court;  but  it  sustains  the  jurisdic- 
tion. The  order  of  1S()5  is  claimed  to  be  an  order  of  May 
term  before  the  law  was  repealed,  entered,*  ni/nc /jro  tunc,  at 
August  term;  and  if  not  valid  as  an  order  of  May,  it  is  good 
as  a  supplemental  order  of  August,  and  relates  back  to  the 
petition;  but  the  supreme  court  !ias  decided,  collaterally,  that 
it  was  an  act  coram  noa  judicc.  All  these  are  questions 
which  depend  upon  general  principles,  and  not  upon  the 
exposition  of  local  laws,  and  we  think  we  have  a  right  to  ask 
the  unbiassed  decision  of  this  Court  upon  them. 

This  Court  will  never  follow  the  law  as  decided  by  the 
local  tribunals,  unless  it  be  settled  bv  a  series  of  decisions. 


JANUARY  TERM  1829.  509 

[Bulk  of  HamiltoD  m.  Dudky'«  lettM.] 
and  is  acquiesced  in  by  the  profession.  Bui  it  is  in  this 
case  asked  to  yield  implicit  obedience  to  an  isolated  case, 
in  Ihc  decision  of  which  the  court  was  divided;  a  decision 
too,  as  it  is  solemnly  believed,  fraught  with  the  most  perni- 
cious and  ruinous  consequences;  and  which,  unless  the 
learning  and  justice  of  the  profession  aro  greatly  mistaken, 
will  never  meet  its  approbation. 

The  counsel  for  the  ptaintilT  then  proceeded  to  discuss 
the  question  of  the  constitutionality  of  the  occupying  claim- 
ant law.  The  arguments  upon  this  point  for  the  plaintiff 
and  the  defendant,  arc  stated  in  the  opinigu  of  the  Court. 

Mr  Garrard,  for  the  defendants,  after  stating  the  case,  the 
laws  of  (he  territory  of  Uhio,  and  the  acts  of  the  legislature 
of  that  state,  which  had  been  referred  to  by  the  counsel  for 
the  plaintilTin  error,  proceeded  to  say  : 

In  construing  the  act  of  1S03  it  should  be  borne  in  mind, 
that  the  court  of  common  pleas,  created  by  it,  is  a  limited 
and  circumscribed  tribunal  in  its  jurisdiction ;  and  that  upon 
the  law  of  1803  it  depends  entirely  for  its  existence.  If  it  . 
is  a  court  of  limited  and  not  general  jurisdiction,  the  distinc- 
tion between  them  is  al  once  destroyed,  if  the  exercise  of 
general  powers  shall  be  deemed  consistent  with  its  limited 
character. 

The  distinction  between  courts  of  limited  and  general  ju- 
risdiction should  not  be  abolished.  Obligatory  effect  should 
not  alike  be  given  to  acts  of  a  court  of  limited  jurisdiction, 
when  they  are  done  within  their  real,  or  by  assumed  powers. 
If  a  court  of  limited  and  circumscribed  jurisdiction  can  le- 
gitimately exercise  general  powers,  no  goad  reason  can  be 
given  why  the  court  of  common  plens  should  not  be  sustain- 
ed in  assuming  the  peculiar  powers  and  jurisdiction  of  this 
Court.  If  an  assumed  power  is  valid  for  one  purpose  and 
for  one  occasion,  it  is  valid  lor  all  and  every  purpose.  There 
is  DO  rule  of  construction,  by  which  the  limited  and  circum- 
scribed jurisdiction  of  the  court  of  common  pleas,  can  be 
made  so  broad  and  reaching  in  its  character,  as  to  embrace 
the  orders  of  1601  and  1S05.     The  rule  of  construction  ap- 
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plicable  to  this  case  is  well  settled,  and  has  never  been  de- 
viated from:  it  is,  that  the  organic  law  of  the  court  is  the 
charter  of  its  powers,  and  that  it  has  no  powers  beyond  that 
charter,  except  such  as  are  necessarily  incident  to  it,  to  carry 
into  effect  its  orders,  judgments,  and  decreei.  Such  was 
the  rule  of  construction  under  which  the  court  of  probate 
and  orphans'  court  acted,  who  possessed  the  same  power 
with  the  court  of  common  pleas,  under  their  respective  or- 
ganic laws.  The  power  to  order  the  sale  of  an  intestate's 
real  estate,  by  his  administrators,  was  exercised  by  the  or- 
phans' court  only  in  virtue  of  the  act  of  ]795.  That  act 
does  not  extend  to  the  court  of  common  pleas,  but  is  con- 
fined in  its  terms.  The  law  of  1803  does  not  extend  that 
power  to  them  by  any  express  grant ;  nor  can  it  be  implied 
by  any  reasonable  interpretation  of  that  act.  The  power 
therefore  did  not  exist,  and  the  orders  are  consequently  '*  co- 
ram nonjudice.^^ 

Should  the  jurisdiction  of  the  court  of  common  pleas  be 
sustained,  it  will  then  be  contended  that  the  act  of  1795 
was  repealed  prior  to  the  granting  of  either  of  the  orders  in 
evidence. 

1.  The  act  of  1795  was  repealed  by  the  act  of  the  16th 
of  February  IS04,  which  took  effect  the  1st  day  of  May  1804, 
entitled  an  act  ''  defming  the  duties  of  executors  and  admin- 
istrators on  wills  and  intestates'  estates."  This  act  strictly 
confines  the  duties  and  powers  of  executors  and  adminis- 
trators to  the  personal  estate  of  the  deceased, — it  directs 
how  letters  of  administration  shall  be  granted, — what  powers 
they  shall  confer, — how  administrators  shall  proceed, — how 
they  shall  be  called  to  account; — and  it  repeals  "all  laws 
and  parts  of  laws  contrary  to  the  provisions  of  this  act." 
The  intention  of  this  law  was  to  point  out  and  define  the 
whole  duties  and  power  to  be  exercised  by  executors  and 
administrators  in  future,  and  it  restricts  them  to  the  person- 
dUies  of  the  deceased;  a  power  to  sell  the  real  estate  does 
not  seem  to  be  contemplated  by  this  statute  in  any  of  its 
provisions,  either  by  a  direct  grant  or  by  reference  to  former 
and  existing  laws,  giving  such  power;  but  it  repeals  all  laws 
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and  parts  of  laws  contrary  to  the  provisions  of  this  law.  A 
power  in  the  administrator  to  sell  the  land  and  pass  the  title 
of  an  intestate's  real  estate  is  certainly  inconsistent  with  and 
contrary  to  the  provisions  of  a  law,  that  undertakes  to  pre- 
scribe the  whole  duties  and  powers  of  executors  and  admin- 
istrators, and  limits  their  munagemcnt  to  the  personal  estate. 
And  whilst  this  spirit  continued  to  direct  the  minds  of  the 
first  legislatures  of  the  slate,  it  is  a  reasonable  and  legitimate 
presumption  to  say  that  whenever  they  undertook  to  legislate 
upon  any  particular  subject,  they  made  all  regulations  and 
provisions  required  by  the  exigences  of  the  country.  That 
they  intended  by  this  act  to  define  the  whole  duties  and 
jiowers  of  executors  and  administrators,  and  limit  them  to 
those  prescribed  by  this  statute  itself,  which  repeals  all  laws 
and  parts  oflaws  contrary  to  its  provisions. 

2.  It  was  repealed  by  the  act  of  ISU'i,  entitled  "  an  act 
defining  the  duties  of  executors  and  administrators  on  wills 
and  intestates'  estates,  and  providing  for  the  appointment  of 
guardians."  This  act  was  passed  in  connexion  with  two 
other  laws  relative  to  the  same  matter, — one  directing  the 
manner  of  executing,  proving  and  recording  wills  and  codi- 
cils; and  the  other  directing  the  distribution  of  insolvents' 
estates.  All  of  these  laws  restrict  the  duties  of  executors 
and  administrators,  and  the  powers  of  the  courts  to  the  per- 
sonalties of  the  deceased;  and  each  of  them  contains  a  re- 
pealing clause,  and  tiie  first,  all  laws  upon  the  same  subject. 
Ifthelawof  1705  was  then  in  force  it  was  certainly  repealed; 
as  it  was  upon  the  same  subject  with  this  act.  }ty  a  refer- 
ence to  the  statute  book  of  this  year  it  ivilt  be  seen  that  the 
legislature  of  lt^04-0  took  upon  tlicmsclvcs  in  an  especial 
manner  the  character  and  duties  of  rcvisors  of  the  laws  then 
in  force  ;  and  they  adopted  a  system  which  underwent  little 
or  no  change  till  liii)S.  They  jmssed  a  general  rej)ealing 
law  which  will  be  noticed  hereafter.  They  passed  a  general 
law  regulating  judgments  and  executions,  incorporating  in 
it  provisions  entirely  new,  and  repealed  all  other  laws  upon 
that  subject.  That  the  three  laws  above  mentioned  were 
treated  and  considered  as  the  only  laws  in  force  from  their 
passage  till  1808,  is  evidenced  by  the  fact  that  the  law  of 
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the  18th  of  February  1808,  which  incorporates  the  provisions 
of  these  three  laws  into  one,  repeals  these  laws  by  a  special 
reference  to  them  as  the  only  laws  then  in  force  upon  the 
subject.     Land  Laws^  450. 

3.  The  act  of  1795  was  repealed  by  the  act  of  the  22d  of 
February  1805,  entitled  "  an  act  repealing  certain  laws." 
Land  Laws^  473.  The  first  section  repeals  all  the  laws 
adopted  by  the  governor  and  judges  prior  to  the  1st  of  Sep- 
tember 1799.  The  act  for  the  settlement  of  intestates' 
estates,  having  been  adopted  prior  to  that  period,  was  cer- 
tainly repealed  by  this  act ;  and  all  proceedings  by  adminis- 
trators subsequent  to  the  1st  of  June  1805,  which  assumed 
the  act  of  1795  as  their  basis,  were  null  and  void,  unless 
they  were  such  as  came  within  the  meaning  of  the  saving 
clause  of  the  second  section. 

The  second  section  provides,  '<  that  nothing  in  this  act 
contained,  shall  be  so  construed  as  to  affect  in  any  manner, 
any  9uii  or  prosecution  now  depending  and  undetermined, 
but  the  same  shall  be  carried  on  to  final  judgment  and  exe- 
cution,  agreeably  to  the  provisions  of  any  of  said  laws  under 
which  the  suU  or  prosecution  may  have  been  commenced, 
and  the  practice  of  the  courts."  It  was  contended  by  the 
defendant's  counsel,  that  the  clause  not  only  saved  the  tin- 
executed  power  derived  under  the  order  of  1804,  but  that  it 
saved  a  power  in  the  court  of  common  pleas  to  go  on  and 
make  additional  and  supplemental  orders  ad  infinitumi  by 
relation  to  the  first.  To  support  these  propositions,  it  was 
maintained  that  such  was  the  intention  of  the  statute  by  a 
fair  construction  of  the  terms  used; — and  secondly,  that  the 
legislature  had  not  the  constitutional  power,  under  the  cir- 
cumstances of  the  case,  either  to  annul  the  order  of  May 
1804,  although  no  rights  had  been  acquired  by  a  sale  under 
it,  or  to  repeal  the  act  of  1795  so  as  to  prevent  the  court 
from  making  new  and  additional  orders. 

In  determining  the  correctness  of  the  first  position,  as  to 
the  meaning  of  the  saving  clause,  we  must  look  to  the  lan- 
guage of  the  statute.  The  repeal  is  not  to  affect  in  any 
manner  any  "  suit  or  2)rosecution.^^  The  definition  is  thus 
given  of  the  term  suit — ''  the  lawful  demand  of  one's  right,'" 
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or,  in  the  words  of  Justinian,  "jus  proseqttendi  injudicio  quo 
alicui  debetuT."  3  Btackstone's  Comment aries,  IIG.  If  a 
"  Huit"  means  tlic  lawful  demand  of  one's  right,  there  neces- 
sarily niasl  be  some  one  to  make  tlie  demand,  and  some  one 
of  whom  the  demand  is  made,  through  the  medium  of  a 
court,  and  these  parties  receive  the  names  of  plaintiff  and 
defendant.  The  one  complains  of  the  violatiun  of  his  rights, 
either  growing  out  of  contract  or  torts  committed ;  the  other, 
defending  himself  against  the  injury  complained  of,  either 
denies  the  contract  or  tort,  or  shows  that  the  one  has  been 
satisfied,  or  the  otlier  justified.     Sue  also,  i>  ffheat.  407.  6. 

The  term  prosecution,  both  tcehnically  and  in  common 
parlance,  when  applied  to  the  proceedings  of  a  court,  relates 
exclusively  to  criminals,  or  tn  suits  upon  penal  statutes.  If 
a  murder  is  committed,  the  perpetrator  is  proaecvted  by  the 
state.  So  with  perjury,  rape,  arson,  and  the  various  degrees 
of  felony — the  state  is  plaintiff,  complaining  of  wrongs  and 
violations  of  her  statutes.  There  arc  also  various  statutes 
attaching  penalties  in  money  for  the  performance  or  non- 
performance of  certain  acta — when  the  one  is  done  or  the 
other  neglected,  proseaUiotis  are  commenced  in  the  name 
of  the  state  for  the  amount  of  the  penalty. 

But  the  terms  "suit  and  prosecution"  arc  fully  e;iplained 
(if  they  needed  any  cvplanation)  by  the  subsequent  part  of 
the  saving  clause.  It  provides  that  tlic  "  suit  or  prosecution" 
depending  and  undetermined,  tihall  be  carried  on  to  final 
"  judgment  and  execution."  It  is  wholly  immaterial  whether 
the  term  "  suit  or  prosecution'  is  attempted  to  be  applied  to 
the  order  of  IS04,  or  the  subsequent  petition  and  order  of 
August  term  IS05.  if  it  is  said  that  the  uricAccutcd  order 
of  1804,  is  saved  by  the  term  "  suit  or  prosecution,"  it  may 
be  asked,  who  is  the. plaintiff  in  the  order?  To  what  tri- 
bunal was  the  appeal  made?  And  against  whom  was  the 
complaint  made?  What  judgment  was  the  order  to  be 
"  carried  on  to?"  Against  whom  and  for  whose  benefit  was 
the  judgment  to  be  entered?  These  queries  unquestionably 
show  that  the  terms  "  suit  or  prosecution"  cannot  be  applied 
to  the  order  of  1804,  or  to  the  subsequent  petition  and  order 
of  1805.     But  the  "  suit  or  prosecution"  is  to  be  carried  on 
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not  only  to  ^^  final  judgmetU"  but  also  to  "  execution.^^  The 
term  '^  execution'^  is  certainly  used  here  in  the  technical 
sense  of  the  word,  as  applied  to  the  final  process  of  the 
court,  in  the  hands  of  its  executive  officer,  to  carry  into 
effect  its  orders,  judgment,  and  decrees.  An  execution  is 
de6ned  to  be  the  ^'  putting  the  sentence  of  the  law  in  force. 
This  is  performed  in  different  manners,  according  tathe  na- 
ture of  the  action  upon  which  it  is  founded,  and  of  the  judg- 
ment which  is  had  or  recovered."  3  Blackatone,  412,  title 
ExectUion,  chap.  26. 

Neither  the  order  of  1804,  or  the  subsequent  petition  and 
order  of  August  1805,  can,  by  any  reasonable  interpretation 
of  language,  be  construed  into  a  ''  suit  or  prosecution :" — 
neither  was  ''  pending  and  undetermined"  at  the  time  the 
repealing  law  took  effect; — neither  of  them  was  a  proceed- 
ing of  a  character  upon  which  a  judgment  could  be  entered 
or  an  execution  issued;  they  are,  therefore,  clearly  without 
the  saving  clause  of  the  general  repealing  law  of  1805. 

But  to  this  it  is  replied,  that  the  legislature  had  not  the 
constitutional  power  to  repeal  the  law  of  17D5,  so  as  to  affect 
either  the  order  of  1804,  or  the  subsequent  order  of  1805. 
It  is  said  that  by  the  laws  in  force,  at  the  ^'  death  of  Ludlow, 
and  when  administration  was  granted,  the  real  estate  of  an 
intestate  was  assets  in  the  hands  of  his  administrators;  and 
that  by  these  laws  the  rights  of  the  administrators,  creditors, 
distributees  and  heirs  in  the  estate  should  be  ascertained 
and  settled.  That  the  rights  of  the  creditors  to  look  to  the 
real  estate  in  the  hands  of  the  administrators  as  assets,  had 
attached — that  their  rights  had  been  recognized  by  the 
court,  and  the  administrators  had  instituted  the  only  suit 
known  to  the  law  to  enforce  them." 

If  these  orders  and  proceedings  were  withdrawn  from  the 
scope  of  constitutional  legislation,  and  the  law  of  1795  ren- 
dered perpetual,  it  was  in  virtue  of  the  constitution  and  the 
ordinance  of  congress. 

What  are  the  facts  relative  to  the  order  of  1804,  and  what 
rights  had  been  accjuired  under  it  at  the  date  of  the  repeal 
of  the  act  of  1795,  that  were  shielded  by  the  constitution 
and  ordinance  ?     It  is  in  evidence,  that  at  the  May  term 
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1804,  of  the  court  of  common  picas,  the  administralors  of 
Lurllow  applied  for  and  obtained  an  order  to  aeli  a  portion 
of  the  estate  of  said  Ludlow.  No  sale,  however,  was  made 
of  any  portion  of  his  real  estate  lilt  August  and  September 
laofl,  in  the  county  of  Hamilton.  None  had  ever  been 
offered  under  that  order  at  public  sale ;  no  purchase  had 
been  made,  no  contract  had  been  entered  into,  that  was 
within  the  power  conferred  by  the  order.  The  order  re- 
mained a  naked  authority  or  power  to  sell;  it  was  unexc- 
cutcd  either  in  whole  or  in  part ;  it  was  dependent  upon  the 
statute  for  its  validity,  and  when  that  was  repealed,  the 
order  fell  with  it.  The  rights  of  the  creditors  were  in  no 
better  or  worse  condition  by  the  repeal  of  the  law  ;  they  re- 
mained as  they  did  at  the  death  of  Ludlow,  susceptible  of 
having  the  lands  charged  with  them  in  cose  of  a  deficiency 
of  the  personal  estate.  If  in  fact  the  court  of  common 
pleas  had  jurisdiction  under  the  act  of  1791),  and  it  was  in 
force  at  the  date  of  the  order  of  ISO'I,  and  in  virtue  of  that 
order  the  administrators  had  proceeded  to  sell  at  public  sale 
the  real  estate  of  Ludlow,  prior  to  the  repeal,  but  had  not 
linully  executed  the  title  papers  ;  it  would  be  a  fair  and  le- 
gitimate construction  of  the  rc|K;aling  law,  to  soy  that  the 
rightH  of  the  purchasers  thus  acquired,  would  be  saved  by 
the  reservation  of  the  repealing  law,  and  the  administrators 
would,  under  those  circumstances,  have  been  authorized 
to  proceed  and  complete  the  title  to  the  purchasers. 

The  order  of  1804,  and  the  rights  of  the  creditors  under 
it,  were,  at  the  time  of  the  repeat,  as  legitimate  subjects  of 
legislation,  as  the  execution  laws  of  the  state  are,  which 
have  undergone  various  changes  and  modifications  without 
reference  to  the  contracts  of  individuals.  Cited  M'Cormac 
V9.  Alexander,  2  Ohio  Hep.  70. 

What  were,  in  fact,  the  rights  of  the  creditors  of  Ludlow 
at  his  death?  They  consisted  of  debu  due  from  him  as 
evidenced  by  open  account,  or  by  bonds  or  notes  of  hand. 
Shw  these  are  the  rights  which,  it  is  said,  were  so  incorpo- 
rated with,  and  mixed  up  with  the  laws  existing  at  his 
death,  that  the  repeal  of  those  laws  impaired  the  (^ligation 
of  h%9  cotUracta. 
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These  rights,  in  their  amount  and  their  character j  were  as- 
certained and  fixed  by  the  contracts  of  the  parties.  The 
rigid  to  demand^  and  the  obligation  to  pay^  are  the  conse- 
quences of  contract.  The  repeal  of  the  act  of  1 795  neither 
takes  away  the  right  to  demand,  nor  diminishes  nor  dis- 
charges  the  obligation  to  pdy.  The  amount  and  quality  of 
the  rights  of  his  creditors  were  left  by  the  repealing  law 
exactly  as  they  were  fixed  by  the  parties ;  and  the  obligation 
to  pay,  and  the  liability  of  his  estate  to  answer  the  demand 
of  his  creditors,  are  as  valid  and  perfect  as  they  were  prior 
to  the  repeal.  The  law  does  not  assume  that  the  debts  due 
shall,  from  its  passage,  be  considered  paid,  and  the  estate 
discharged  ; — it  does  not  purport  to  absolve  the  estate  from 
the  contracts  of  Ludlow,  in  any  other  manner  than  by  the 
payment  of  the  uttermost  farthing.  If  it  lessened  the  rights 
of  the  creditor,  and  impaired  the  obligation  of  the  debtor, 
it  would  not  only  fill  the  spirit,  but  the  letter  of  the  inhibit- 
ing clause. 

Whatever  power  the  order  may  h^ve  conferred  on  the 
administrators,  or  whatever  rights  the  creditors  may  have 
had,  to  have  their  debts  collected  through  that  particular 
mode  of  enforcing  their  collection,  they  were  all  alike  de- 
rived through,  and  dependent  upon,  the  legislation  of  the 
country ; — and  it  is  held  to  be  consistent  with  sound  princi- 
ples and  the  decisions  of  this  Court  to  say,  that  so  long  as  the 
order  remained  unexecuted,  neither  purchaser  nor  creditor 
bad  such  vested  rights  under  it,  as  were  drawn  out  of  the 
scope  of  legitimate  legislation.  If  the  order  itself,  or  the 
supposed  vested  rights  of  the  creditors  to  have  that  order 
executed,  were  the  result  of  the  contracts  of  the  parties, 
and  not  the  effect  of  the  operations  of  a  law,  which  in  no 
manner  entered  into  or  became  a  part  of  their  contracts, 
they  might  with  some  propriety  be  said  to  be  embraced 
within  the  constitution. 

All  the  arguments  of  the  defendant's  counsel,  whatever 
form  they  may  have  assumed,  have  been  refuted  by  the  ve^ 
learned  and  unansw(;rable  opinion  of  the  chief  justice  of  the 
United  States  in  the  case  of  Ogden  vs,  Saunders,  12  IVhta- 
ton's  Reports,  Jii  to  .Vol,     lie  seeuia  to  have  established 
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incontrovcrtibly  the  converse  of  the  proposition,  contended 
for  by  the  defendants  in  this  case.  Ho  has  shown  that  the 
right  to  contract  is  not  conferred  by  society,  but  is  a  natural 
original  right,  brought  by  each  individual  into  society ;  and 
that  the  obligation  of  contracts  is  not  the  result  of  positive 
law,  but  is  intrinsic,  and  is  conferred  by  the  act  of  the  par- 
ties. The  right  to  coerce  the  performance  of  a  contract, 
although  as  much  a  natural  right  as  the  right  to  contract ; 
yet  it  is  surrendered  by  every  individual  when  he  comes  into 
a  government  of  laws,  and  this  surrender  imposes  the  duty 
on  the  government  to  furnish  adequate  remedies.  The  de- 
fendant's counsel  assume  that  the  right  to  regulate  the  re- 
medy,  and  to  modify  the  obligation  of  a  contract,  are  the 
same — that  the  obligation  and  the  remedy  are  identical — 
that  they  are  synonymous — two  words  conveying  the  same 
meaning.  The  answer  to  this  shape  of  the  argument^  is 
plain  and  simple.  The  obligation  of  a  contract  is  coeval 
with  the  contract  itself — it  originates  with  the  contract,  and 
exists  with  it  anterior  to  the  time  of  performance.  The  re- 
medy  operates  upon  a  broken  contract,  and  its  office  is  to 
enforce  a  pre-existing  obligation.  Obligation  and  remedy, 
or  right  and  remedy,  are  therefore  not  identical — they  ori- 
ginate at  different  times,  and  are  derived  from  different 
sources — the  one  flows  from  the  act  of  the  parties — the 
other  is  furnished  by  the  government. 

The  counsel  themselves  shrink  from  the  conclusions  to 
which  their  doctrines  must  inevitably  lead,  and  attempt  to 
show  that  such  would  not  be  their  consequences ;  but  they 
can  not  be  disguised.  If  the  rights  of  the  creditors  of  Lud- 
low to  have  their  debts  collected  under  the  remedial  laws  in 
force  at  the  date  of  their  contracts  or  at  his  death,  were  such 
as  were  withdrawn  from  subsequent  legislation,  by  that  clause 
of  the  constitution,  inhibiting  ''the  passage  of  any  law  im- 
pairing the  obligation  of  contracts,"  and  a  sale  could  legally 
be  made  one  day  after  the  repealing  law  took  effect;  the 
same  principle  can  be  extended  to  all  cases  without  regard 
to  time  or  circumstances.  The  act  of  1795  would  be  made 
perpetual  in  the  settlement  of  an  estate.  The  order  of  1804 
would  be  a  springing  use,  or  power  in  the  administrators. 
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which  they  could  go  on  to  execute  at  their  pleasure,  regard- 
less of  the  subsequent  alterations  and  modifications  of  the 
laws  regulating  the  passage  of  lands  from  one  to  another. 
The  power  to  modify  the  remedial  law,  necessarily  includes 
the  power  to  repeal  it;  and  this  doctrine  equally  excludes 
both. 

Upon  the  subject  of  this  repealing  law  of  February  22d, 
1805,  another  argument  has  been  pressed  into  the  service,  of 
a  very  singular  character.  However  out  of  place  it  is  con- 
sidered, still  it  has  been  urged  so  often,  so  seriously,  and 
by  so  many  diiferent  gentlemen,  that  it  ought  not  to  be 
passed  in  silence. 

In  the  session  of  1804  and  1805,  (Vol.  III.  164,)  the  same 
legislature  that  enacted  the  repealing  law,  also  enacted  a 
statute  providing  for  the  appointment  of  guardians  to  lunatics 
and  others.  This  latter  statute  passed  January  15,  1805,* 
and  the  2d  section  contains  a  provision  similar  to  that  of  the 
law,  on  the  same  subject,  of  1702,  with  a  variation  of  phra- 
seology, using  the  word  "  are,'^  instead  of  "may  or  shall.'' 
"  Out  of  the  real  estate,  in  such  manner  as  executors  and 
administrators  /ire  by  law  enabled  to  discharge  the  debts  of 
deceased  persons,"  &c.  It  is  urged  that  all  the  acts  of  the 
same  session  should  be  taken  and  considered  together  as 
one  statute.  And  that,  upon  this  construction,  the  clause 
here  quoted,  is  to  be  considered  as  a  declaration  that  no  re- 
peal of  the  law  of  1705  was  intended. 

The  answer  already  given,  to  the  attempt  to  create  or  set 
up  a  law,  by  indirect  legislation  of  this  nature,  applies  with 
equal  force  here.  But  in  this  place  the  argument  is  de- 
stroyed by  other  considerations.  The  last  enactment  of  the 
same  session  controls  the  first,  if  they  are  in  terms  contra- 
dictory or  inconsistent.  If,  in  January,  the  law  of  1705  was 
supposed  to  be  in  force,  and  if  the  reference  to  it  may  be 
regarded  as  a  legislative  declaration  of  an  intention  to  con- 
tinue it ;  the  subsequent  enactment  of  February  expressly 
repealing  it,  must  nevertheless  have  operative  eflfect.  And, 
adopting  the  principle  of  construction  insisted  upon  by  the 
other  side,  this  consequence  follows :  the  reference  in  the 
act  of  January  to  the  existing  law,  adopts  or  revives  it  for 
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tlie  speciiil  purpose  declared ;  but  cannot)  contrary  to  the  re- 
pealing act,  continue  it  in  force  Tor  any  otiier  purpose. 

There  remains  one  point  more  to  be  disposed  of,  in  rela- 
tion to  the  order  of  18U.').  It  is  not  denied  tliat  the  order  of 
May  1H04  excludes  from  its  operations  the  lot  noiv  in  dis- 
pute, and  that  the  defendants  urc  thrown  entirely  u|K>n  the 
order  of  August  term  ItiUo,  to  make  out  their  defence.  As 
an  order  of  August  term  ISU-'),  it  is  liable  to  all  the  objec- 
tions made  to  the  order  of  IriO),  with  this  additional  and 
unanswerable  one,  that  it  ivas  applied  for  and  obtained,  after 
the  repealing  act  took  effect.  It  is  attempted,  however,  to 
obviate  this  objection,  by  showing  that  the  order  was  really 
applied  for  and  granted  at  May  term  1805,  prior  to  the  lak- 
ing  effect  of  the  repealing  law ;  but  that  it  was,  through  the 
negligence  of  the  clerk,  not  entered  till  the  subsequent 
term,  "  nunc  pro  tunc." 

If  this  order  can  be  sustained  for  any  bcnelicial  purpose, 
in  this  controversy,  as  an  order  of  May  term  IBO'i,  it  must 
be  upon  the  principle  that  a  court  of  record  is  not  bound  to 
keep  a  record,  but  tliat  its  proceedings  arc  matters  which 
can  be  sustained  and  preserved  in  tlic  minds  of  its  ofTiccrs. 
In  this  instance,  it  is  an  order  of  May  term,  only  by  the  tes- 
timony of  one  of  the  judges,  who  then  composed  the  court. 

Admit,  for  the  sake  of  argument,  that  the  court  of  com- 
mon pleas  had  the  power  to  make  the  order  at  the  May  term, 
yet  that  power  had  ceased  before  the  August  term,  by  force 
of  the  repealing  law,  and  it  was  as  competent  for  them  to 
grant  a  new  order  upon  an  original  application,  as  it  was  to 
enter  this  one  '^  nunc  pro  tunc." 

But  suppose  the  law  of  17!>5  had  not  been  repealed,  and 
the  jurisdiction  of  the  court  should  be  admitted,  still  it  is 
contended,  that  upon  well  settled  principles,  heretofore  re- 
cognised by  this  Court,  ihp  order  could  only  be  regarded  as 
the  judicial  act  of  the  court,  from  the  time  it  actually  be- 
came a  matter  of  record  ;  and  the  fact  that  the  court  attempt- 
ed to  give  it  an  operative  character,  prior  to  its  having  been 
entered  of  record,  by  ordering  it  to  be  entered  "nunc  pro 
ttmc,"  gives  it  no  additional  validity.  If,  indeed,  the  order 
had  been  regularly  applied  for,  and  the  records  of  the  court 
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furnished  evidence  of  that  fact,  and  the  order  had  been 
granted,  but  neglected  to  be  entered  by  the  clerk,  and  pre- 
vious to  the  next  term  the  administrators  had  gone  on  to  sell, 
under  the  belief  that  the  oflicers  of  the  court  had  doTie  their 
duty,  and  purchasers  had  paid  their  money  upon  the  faith  of 
the  validity  of  the  proceeding ;  it  is  not  doubted,  that  at  a 
subsequent  term,  it  could  be  entered  and  held  valid. 

The  records  themselves  would  furnish  evidence  of  the 
proceedings  in  part,  and  the  remainder  might  be  substituted : 
-—but  its  validity,  as  the  order  of  a  previous  term,  could 
only  be  supported  upon  the  principle,  that  rights  had  been 
acquired  in  good  faith,  under  a  due  execution  of  the  power 
intended  to  be  conferred  by  the  order.  It  would  be  to  pro- 
tect and  make  good  that  which  had  already  been  done  in 
good  faith,  and  under  the  supposition  that  the  proceedings 
of  the  court  were  spread  upon  its  records;  but  it  cannot  be 
made  the  order  of  May  term,  merely  to  give  colour  to  the 
power  of  the  court,  and  to  support  proceedings  which  took 
place  subsequent  to  August  1805. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

This  cause  was  fully  argued  at  the  last  term  on  the  vali- 
dity of  the  deed  made  by  the  administrators ;  and  several 
acts,  which  were  supposed  to  illustrate  that  question  to  which 
it  is  unnecessary  now  to  refer,  were  cited  and  relied  on.  As 
it  was  a  question  of  great  interest,  on  which  many  titles  de- 
pended, which  was  to  be  decided  entirely  by  the  statutes  of 
Ohio ;  and  as  the  Court  was  informed  that  the  very  case  was 
depending  before  the  highest  tribunal  of  the  state,  the  case 
was  held  under  advisement.  The  cause  depending  before 
the  state  court,  which  was  an  ejectment  for  other  land  sold 
by  the  same  administrators  under  ihe  same  orders  of  the  court 
of  common  pleas,  has  been  since  decided,  and  the  supreme 
court  of  the  state  has  determined : 

1.  That  there  was  no  law  in  the  territory  prior  to  the  act 
of  1795,  authorizing  administrators  to  sell  the  lands  and 
tenements  of  an  intestate. 
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2.  That  this  law  was  repealed,  and  ceased  to  have  effect 
from  and  after  the  1st  day  of  June  1805. 

3.  That  the  order  of  the  court  of  common  pleas  of  May 
term  1804,  directing  the  administrators  of  Israel  Ludlow  to 
sell  a  part  of  the  real  estate  of  said  Ludlow  for  the  payment 
of  his  debts,  did  not  embrace  the  premises  in  question. 

4.  That  the  parol  testimony  offered  in  evidence  to  prove 
an  order  of  sale  at  i\^  May  term  1805,  was  incompetent. 

5.  That  the  order  of  the  said  court  at  the  August  term 
1805,  was  coram  nonjudice  and  void;  and  that^he  lessors 
of  the  plaintiffs  could  not  be  divested  of  their  title,  in  con- 
sequence of  any  act  done  in  pursuance  of  that  order. 

At  this  term  the  cause  has  been  again  argued,  and  the 
counsel  for  the  plaintiffs  in  error  have  made  several  points 
which  they  suppose  to  be  still  open. 

They  contend,  that  the  repeated  declaration  of  this  Court, 
that  it  will  conform  to  the  construction  of  the  statutes  of  a 
state  made  by  its  own  tribunals,  does  not  apply  to  the  decision 
respecting  the  order  made  in  August  1805.  They  insist  that 
the  power  of  the  court  to  make  this  entry  as  of  the  May  term 
preceding,  depends  upon  the  common  law,  not  on  the  statutes 
of  Ohio,  and  that  the  question  is  still  open  for  discussion. 

Supposing  it  to  be  open,  they  maintain  that  the  omission 
to  enter  the  order  in  May,  when  it  was  made,  was  a  clerical 
misprision,  which  the  court  might  correct  in  August,  and 
enter  the  order  as  of  May  term.  It  has,  they  contend,  the 
the  same  effect  as  if  it  had  been  actually  entered  in  May; 
and,  allowing  this,  the  subsequent  repeal  of  the  law  before 
the  sale  was  made,  could  not  affect  the  power  to  sell  which 
was  given  by  the  order,  and  therefore  the  sale  is  valid. 

To  sustain  this  argument,  all  the  propositions  on  which  it 
rests  must  be  true.  The  decision  of  the  state  tribunal  must 
be  of  a  character  which  this  Court  will  consider,  undoubt- 
edly, with  great  respect,  but  not  as  conclusive  authority.  The 
court  of  common  pleas  must  have  had  the  power  in  August, 
after  the  repeal  of  the  law  under  which  the  order  was  made, 
to  enter  it  as  of  May,  and  the  administrators  must  have  had 
the  power  to  sell  in  virtue  of  the  order,  after  the  law  by  au- 
thority of  which  it  was  made,  had  been  repealed.  If  the 
Vol.  II.— 3  Q 
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plaintiiTs  in  error  have  failed  in  sustaining  any  one  of  these 
propositions,  the  conclusien  which  has  been  drawn  from 
them  is  not  supported. 

The  judges  are  not  united  in  opinion  on  these  several  pro- 
positions, but  concur  in  thinking  that  the  conclusion  drawn 
from  the  whole  of  them  is  not  sustained.  The  power  of  the 
inferior  courts  of  a  state,  to  make  an  order  at  one  teno,  as  of 
another,  is  of  a  character  so  peculiarlni local,  a  proceeding 
so  necessarily  dependent  on  the  judgment  of  the  revising 
tribunal  o^he  state,  that  a  majority  considers  that  judgment 
as  authority,  and  we  are  all  disposed  to  conform  to  it. 

But,  were  this  question  entirely  open,  the  considerations 
which  appear  to  have  influenced  the  judgment  of  the  supreme 
court  of  Ohio,  are  certainly  entitled  to  great  weight.  That 
a  court  of  record,  whose  proceedings  can  be  proved  by  the 
record  alone,  should,  at  a  subsequent  term,  determine  that 
an  order  was  made  at  a  previous  term,  of  which  no  trace 
could  be  found  on  its  records,  and  that  too  after  the  repeal 
of  the  law  which  gave  authority  to  make  such  an  order;  is  a 
proceeding  of  so  much  delicacy  and  danger,  which  is  liable 
to  so  much  abuse ;  that  some  of  us  question  the  existence  of 
the  power. 

In  the  case,  as  depending  before  this  Court,  there  is  still  a 
stronger  objection  to  the  validity  of  the  order  of  August 
1805.  Its  language  does  not  import  that  the  administrators 
had  applied  to  the  court  at  the  preceding  May  term,  for  an 
extension  of  the  order  of  May  1804,  and  that  the  court  had 
granted  their  application,  and  made  the  order,  which  the 
clerk  had  omitted  to  enter,  and  that  therefore  the  order  is 
now  made,  with  a  direction  that  it  should  be  entered  as  of 
May.  This  is  not  its  language.  It  makes  no  allusion  to  any 
proceeding  in  May.  It  purports  to  have  been  made  on  an 
original  application  by  the  administrators,  in  August,  for  an 
extension  of  the  order  of  May  1804.  On  this  original  appli- 
cation, the  court  allows  the  administrators  to  sell  the  house 
and  lots  in  Cincinnati,  and  adds,  "  this  entry  to  be  considered 
as  of  May  term  1805."  The  entry,  on  its  face,  does  not  im- 
port to  be  the  correction  of  the  record,  by  placing  on  it  an 
order  which  had  in  fact  been  made  in  the  preceding  May, 
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and  which  the  clerk  had  omitted  to  enter ;  but  to  be  an  ori- 
ginal proceeding  in  August,  to  which  the  court  by  its  own 
authority  gives  a  retrospective  operation.  If  any  explaoK- 
tory  testimony  could  have  been  received  in  the  circuit  court, 
none  was  olTered.  That  court  was  required  to  infer  from 
the  words, "  this  entry  to  be  considered  as  of  May  term  1805," 
that  it  was  in  fiict  made  at  that  term,  and  that  the  ctcrk  had 
totally  omitted  it.  The  certainty  which  is  necessary  in  ju- 
dicial records,  and  the  principle  that  they  prove  themseWes, 
forbade  the  court  to  draw  this  inference.  The  law  being 
then  repealed,  the  order  was  certainly^  coram  nonjudice. 

It  is  also  the  opinion  of  one  of  the  judges,  that  had  the 
order  even  been  made  in  May  term,  the  repeal  of  the  law 
before  the  sale,  terminated  the  power  to  sell. 

The  counsel  for  the  plaintiffs  in  error  have  also  contended, 
that  the  interest  of  the  administrators  in  the  real  estate,  as 
trustees  for  the  creditors,  was  a  vested  interest,  which  the 
repeal  of  the  law  could  not  divest ;  and  ihat  they  might  pro- 
ceed to  sell  under  the  sanction  of  an  order  made  even  after 
the  law  was  repealed. 

This  is  a  point  on  which  we  cannot  doubt.  The  lands  of 
an  intestate  descend  not  to  the  administrators,  but  to  the 
heir.  They  vest  in  him,  liable,  it  is  true,  to  the  debts  of  bis 
ancestor,  and  subject  to  be  sold  for  those  debts.  The  ad- 
ministrator has  no  estate  in  the  land,  but  a  power  to  sell 
under  the  authority  of  the  court  of  common  pleas.  This  is 
not  an  indcpendenl^  power,  to  be  exercised  at  discretion, 
when  the  exigency  in  his  opinion  may  require  it  j  but  is  con- 
ferred by  the  court  in  a  stale  of  things  prescribed  by  the 
law.  The  order  of  the  court  is  a  pre-requisite,  indispensable 
to  the  very  existence  of  the  power ;  and  if  the  law  which 
authorised  the  court  to  make  the  order  be  repealed,  the 
power  to  sell  can  never  come  into  existence.  The  repeal  of 
such  a  law  divests  no  vested  estate,  but  is  the  exercise  of  a 
legislative  power  which  every  legislature  possesses.  The 
mode  of  subjecting  the  property  of  a  debtor  to  the  demands 
of  a  creditor,  must  always  depend  on  the  wisdom  of  the  le- 
gislature. 

It  is  also  contended  that  the  jarisdiction  of  the  court  of 
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common  p)eas,  in  testamentary  matters,  is  established  by  the 
constitution,  and  that  the  exclusive  power  of  the  state  courts 
to  construe  legislative  acts  does  not  extend  to  the  paramount 
law,  so  as  to  enable  them  to  give  efficacy  to  an  act  which  is 
contrary  to  the  constitution. 

We  cannot  admit  this  distinction.  The  judicial  depart- 
ment of  every  government  is  the  rightful  expositor  of  its 
laws;  and  emphatically  of  its  supreme  law.  If  in  a  case 
depending  before  any  court,  a  legislative  act  shall  conflict 
with  the  constitution,  it  is  adinitted  that  the  court  must  ex- 
ercise its  judgment  on  both,  and  that  the  constitution  must 
control  the  act.  The  court  must  determine  whether  a  re- 
pugnancy does  or  does  not  exist;  and* in  making  this  deter- 
mination, must  construe  both  instruments.  That  its  con- 
struction of  the  one  is  authority,  while  its  construction  of 
the  other  is  to  be  disregarded,  is  a  proposition  for  which 
this  Court  can  perceive  no  reason. 

But,  had  the  question  never  been  decided  in  Ohio,  this 
Court  can  perceive  no  sufficient  ground  for  declaring,  that 
the  legislature  of  the  state  might  not  repeal  the  law  by 
which  the  court  of  common  pleas  was  authorized  to  direct, 
in  a  summary  way,  the  sale  of  the  lands  of  an  intestate. 
"Jurisdiction  of  all  probate  and  testamentary  matters,"  may 
be  completely  exercised,  without  possessing  the  power  to 
order  the  sale  of  the  lands  of  an  intestate.  Such  jurisdiction 
does  not  appear  to  us  to  be  identical  with  that  power,  or  to 
comprehend  it.  The  constitution  didAot  mean  and  could 
not  mean,  to  deprive  the  legislature  of  the  power  of  exer- 
cising its  wisdom  on  a  subject  so  vitally  interesting  to  the 
people ;  nor  do  its  words  convey  such  an  intent.  Were  it 
even  true,  which  we  cannot  admit,  that  the  constitution 
established  the  jurisdiction  of  the  court  of  common  pleas  in 
the  case,  still  the  legislature  might  prescribe  the  rule  by 
which  that  jurisdiction  should  be  exercised. 

We  are  satisfied  that  there  was  no  error  in  the  instruction 
given  by  the  circuit  court  to  the  jury. 

The  plaintiffs  in  error  contend  that  the  court  erred  in 
overruling  the  motion  to  appoint  commissioners  to  value  the 
improvements  in  pursuance  of  the  occupant  law  of  Ohio ; 
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and  in  rendering  judgment  without  conforming  to  that  law. 
The  first  section  of  the  act  provides  that  "  an  occupying 
claimant,"  circumstanced  as  was  the  plaintiff  in  error, "  shall 
not  be  evicted  or  turned  out  of  possession,  until  he  or  she 
shall  be  fully  paid  the  value  of  all  lasting  and  valuable  im- 
provements made  by  such  occupying  claimant,'^  "previous  to 
receiving  actual  notice  by  the  commencement  of  suit;"  &c. 
''  unless  such  occupying  claimant  shall  refuse  to  pay  the 
person  so  setting  up  and  proving  an  adverse  and  belter  title, 
the  value  of  the  land  without  the  improvements  made  there- 
on," &c. 

The  2d  section  proceeds  to  direct  the  court  to  appoint 
commissioners  to  make  the  valuation,  which  had  been  pre- 
scribed by  the  preceding  section. 

The  counsel  for  the  defendant  in  error  insists  that  this 
law  is  repugnant  to  the  10th  section  of  the  first  article  of  the 
constitution  of  the  United  States;  and  to  the  ordinance  of 
1787  for  the  government  of  the  north  western  territory. 

This  Court  d6cs  not  think  that  these  questions  properly 
arise  in  the  present  actual  state  of  this  controversy.  The 
7th  amendment  to  the  constitution  of  the  United  States  de- 
clares that  "  in  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  t\Venty  dollars,  the  right  of  trial  by 
jury  shall  be  preserved."  This  is  a  suit  at  common  law,  and 
the  value  in  controversy  exceeds  twenty  dollars.  The  con- 
troversy is  not  confined  to  the  question  of  title.  The  com- 
pensation for  improvements  is  an  important  part  of  it,  and 
if  that  is  to  be  determined  at  common  law,  it  must  be  sub- 
mitted to  a  jury. 

It  has  been  said  that  the  occupant  law  of  Ohio,  must,  in 
conformity  with  the  34th  section  of  the  judicial  act,  be 
regarded  as  a  rule  of  decision  in  the  courts  of  the  United 
States. 

The  laws  of  the  states,  and  the  occupant  law,  like  others, 
would  be  so  regarded  independent  of  that  special  enact- 
ment ;  but  the  exceptictt  contained  in  that  section  must  be 
regarded  likewise.  The  law,  so  far  as  it  consists  with  the 
constitution  of  the  United  States  and  of  the  states  of  Ohio, 
is  a  rule  of  property,  and  of  course  a  rule  of  decision  in  the 
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courts  of  the  United  States ;  but  that  rule  must  be  applied 
consistently  with  their  constitution. 

Admitting  that  the  legislature  of  Ohio  can  give  an  occu- 
pant claimant  a  right  to  the  value  of  his  improvements,  and 
can  authorize  him  to  retain  possession  of  the  land  he  has 
improved,  until  lie  shall  have  received  that  value ;  and  as- 
suming that  they  may  also  annex  conditions  to  the  change 
of  possession,  which,  so  far  as  they  are  constitutional,  must 
be  respected  in  all  courts;  still  that  legislature  cannot 
change  radically  the  mode  of  proceeding  prescribed  for  the 
courts  of  the  United  States;  or  direct  those  courts,  in  a  trial 
at  common  law,  to  appoint  commissioners  for  the  decision 
of  questions  which  a  court  of  common  law  must  submit  to  a 
jury. 

But  this  inability  of  the  courts  of  the  United  States  to 
proceed  in  the  mode  prescribed  by  the  statute,  does  not  de- 
prive the  occupant  of  the  benefit  it  intended  him.  The 
modes  of  proceeding  which  belong  to  courts  of  chancery 
are  adapted  to  the  execution  of  the  law ;  and  to  the  equity 
side  of  the  court  he  may  apply  for  relief.  Sitting  in  chan- 
cery, it  can  appoint  commissioners  to  estimate  improvements 
as  well  as  rents  and  profits,  and  can  enjoin  the  execution  of 
the  judgment  at  law  until  its  decree  shall  be  complied  with. 
If  any  part  of  the  act  be  unconstitutional,  the  provisions  of 
that  part  may  be  disregarded  while  full  effect  will  be  given 
to  such  as  are  not  repugnant  to  the  coiMititution  of  the  Uni- 
ted States  or  of  the  state  or  to  the  ordinance  of  1787.  The 
question  whether  any  of  its  provisions  be  of  this  description, 
will  properly  arise  in  the  suit  brought  to  carry  them  into 
effect. 

We  think  there  is  no  error  in  the  judgment,  and  it  is  af- 
firmed with  costs. 
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The  President,  Directors  and  Company  of  the  Bank  of  the 
United  States  vs.  William  Owens,  Herbert  Q.  Waggo^'es, 
George  W aglet  and  Alexander  Miller. 

The  branch  bank  of  the  United  States,  at  Lexington,  Kentucky,  discounted  a  pro- 
miMory  note,  reserving  interest  thereon,  at  the  rate  of  six  per  centum  per  an- 
num ;  it  being  agreed  that  the  owner  of  the  note  should  receive  the  proceeds 
of  the  discount  in  notes  of  the  bank  of  Kentuclcy,  at  their  nominal  value,  al- 
though the  same  were  at  the  time  of  no  greater  current  value  than  fifty-four  per 
cent,  of  the  said  nominal  value.  Held,  that  the  contract  was  usurious,  and  void ; 
and  that  the  bank  could  not  recover  of  any  of  the  parties  to  the  discounted 
note. 

A  fraud  upon  a  statute  is  a  violation  of  the  statute.     [536] 

A  profit  made,  or  loss  imposed  on  the  necessities  of  the  borrower,  whatever  form, 
shape,  or  disguise  it  may  assume,  where  the  treaty  is  for  a  loan,  and  the  capi- 
tal is  to  be  returned  at  all  events,  has  always  been  adjudged  to  be  so  much 
profit  taken  upon  a  loan,  and  to  be  a  violation  of  those  laws  which  limit  the 
lender  to  a  specific  rate  of  interest.  According  to  this  principle,  the  lender  in 
this  case  has  taken  forty-six  per  cent,  for  three  yeara,  or  at  the  rate  of  about 
fifteen  per  cent,  per  annum  above  his  prescribed  interest.  This  is  contrary  to 
the  provisions  of  the  charter  of  the  bank  of  the  United  States,  and  against 
Uw.     [637] 

Reserving  interest  as  discount,  is  the  same  as  taking  the  same ;  since  it  can- 
not be  permitted  by  law  to  stipulate  for  the  receipt  or  reservation  of  that 
which  it  is  not  permitted  to  receive.  In  those  •instances  in  which  courts  are 
called  upon  to  inflict  penalties  upon  the  lender,  whether  in  a  civil  or  criminal 
form  of  action,  it  is  necessarily  otherwise  ;  for  there  the  actual  receipt  is  gene- 
rally necessary  to  consummate  the  oflfence.  But  where  the  restrictive  policy 
of  a  law  alone  is  in  contemplation,  we  hold  it  to  be  an  universal  rule,  diat  it 
is  unlawful  to  contract  to  do  that  which  it  is  unlawful  to  do.     [538] 

The  charter  of  the  bank  of  the  United  States  forbidii  the  taking  of  a  greater  rate 
of  interest  than  six  per  centum,  but  it  does  not  declare  a  contract  on  which  a 
greater  interest  has  been  taken  or  reserved,  to  be  void.  Such  a  contract  is 
void  upon  general  principles.  Courts  of  justice  are  instituted  to  carry  into 
effect  the  laws  of  a  country,  and  they  cannot  become  auxiliary  to  the  violation 
of  those  laws.  There  can  be  no  civil  right. where  there  can  be  no  legal  remedy  • 
and  there  can  be  no  legal  remedy  for  that  which  is  itself  illegal.     [53S] 

• 

THIS  case  came  up,  on  a  certificate  of  the  judges  of  the 
circuit  court  for  the  district  of  Kentucky ;  they  being  opposed 
in  opinion. 

The  action  was  upon  a  promissory  note  signed  by  the  de- 
fendants, bearing  date  the  7th  of  February  1 822,  by  which 
they  promised  to  pay  to  the  president,  directors  and  com- 
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pany  of  the  bank  of  the  United  States  or  order,  on  the  7lh 
of  February  1825,  five  thousand  dollars  with  interest  at  the 
rate  of  six  per  centum  per  annum  from  the  date. 

The  following  indorsement  is  on  the  note  : 

^'  Mem.  Interest  is  to  bo  charged  on  this  note  from  the 
21st  day  of  May  1822  only,  and  not  from  the  7th  of  February 
1822  within  mentioned,  the  former  being  the  day  on  which 
the  amount  was  actually  received  by  the  makers  of  this  note. 

(Signed)     H.  Clay. 

The  declaration  being  in  the  usual  form,  the  defendants, 
Waggoner,  Wagley  and  Miller  pleaded  as  follows : 

"  That  they  ought  not  to  be  charged  with  the  said  debt 
by  virtue  of  the  said  supposed  note  or  writing,  because  they 
say,  that  they  executed  the  said  note  at  the  instance  and  for 
the  accommodation  of  the  said  Owens,  and  with  the  view  of 
making  him  to  obtain  a  loan  of  the  money  fronfi  the  bank  of 
the  United  States,  upon  the  discounting  of  said  note ;  and 
defendants  alleged  that  afterwards,  to  wit,  at,  &c.  the  said 
Owens  presented  the  said  note  for  discount  to  the  president 
and  directors  of  the  oHice  of  discount  and  deposit  of  the 
bank  of  the  United  States  at  Lexington,  Kentucky,  and  that 
the  president  and  directors  of  the  said  office,  then  and  there 
failed  to  discount  the.said  note  or  make  any  loan  thereon; 
and  that  after  the  rejection  of  the  said  note  as  aforesaid 
at  Lexington  in  Kentucky,  to  wit,  on  the  31st  day  of  May 
1822,  it  was  unlawfully,  usuriously  and  corruptly  agreed  by 
and  between  the  said  plaintiHs,  by  their  agents,  managers 
and  servants  employed  in  the  management  and  business  of 
said  office,  and  the  said  Owens,  that  they  the  said  plaintiffs 
would  receive  and  discount  said  note,  and  that  the  said  Owens 
should  receive  from  them  therefor  notes  of  the  bank  of  Ken- 
tucky or  its  branches  at  the  nominal  value  of  said  notes;  and 
for  the  forbearance  and  loan  aforesaid,  that  said  Owens 
would  pay  said  note  in  current  moneiy  of  the  United  States 
when  it  fell  due,  with  interest  at  the  rate  of  six  per  cent,  per 
annum  from  the  7th  day  of  February  1S22,  and  they  aver, 
that  in  pursuance  of  said  corrupt  and  unlawful  agreement, 
the  said  note  was  delivered  to  the  said  jilaintilfs  at  their  said 
Lexington  office  upon  the  terms  aforesaid,  they  advancing 
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and  loaning  therefor,  as  the  whole  and  sole  consideration  of 
said  note  (after  deducting  a  large  sum  from  the  amount  of 
said  note  for  discount)  to  wit,  the  sum  of  $  in  notes 

of  said  bank  of  Kentucky,  counted  and  rated  at  their  nomi- 
nal value.  And  said  defendants  aver,  that  at  the  time  said 
note  was  discounted  as  aforesaid,  the  notes  of  said  bank  of 
Kentucky  and  its  branches  were  generally  depreciated,  so 
much  so  that  one  hundred  dollars  thereof  nominally  were 
of  tlie  value  of  fifty-four  dollars  only  or  less,  and  current 
only  at  that  depreciation  for  greater  or  smaller  sums,  to  wit, 
at,  &c.  And  the  said  defendants  aver  that  said  transaction 
and  dealing  was  contrary  to  law  and  the  fundamental  arti- 
cles of  said  corporation,  and  the  said  note  founded  upon  a 
corrupt  and  usurious  consideration,  the  said  plaintiffs  reserv- 
ing a  greater  interest  than  at  the  rate  of  six  per  cent,  per 
annum  upon  the  value  of  the  notes  loaned  by  them  as  afore- 
said, and  this  they  are  ready  to  verify.  Wherefore,  &c." 
To  this  plea,  the  plaintiffs  by  their  attorney  demurred(a)« 

(a)  The  deuiuirer  entered  in  this  case,  prerented  that  investigation  of  the  lacts 
attending  the  transaction,  which  was  the  subject  of  the  suit ;  and  by  which  the 
plaintifis  would  have  been  enabled  to  present  the  circumstances  under  which 
the  loan  was  made  to  the  drawer  of  the  note,  so  as  to  fully  vindicate  the  institu- 
tion from  any  charge  of  intentional  violation  of  the  provisions  of  the  charter  of 
the  Bank  of  the  United  States,  or  the  general  rules  of  law.  The  following  authen- 
tic and  explanatory  statement  has  been  furnished  to  the  reporter. 

The  note  in  this  case  is  joint  and  several,  and  was  not  offered,  as  the  plea 
suggests,  for  a  loan  in  the  ordinary  course  of  discount,  in  United  States  bank  notes, 
or  specie;  (it  being  generally  known  that  the  Lexington  office  was  at  that  time 
restrained  from  making  stich  loans)  but  specially  for  notes  of  the  bank  of  Ken- 
tucky. These  notes  had  been  received  by  the  bank  of  the  United  Slates,  at 
their  office  at  Lexington,  at  their  nominal  specie  value,  a  part  of  them  being  for 
government  deposits ;  they  had  always  preserved  that  value  to  the  bank,  by  the 
balance  being  liquidated,  and  interest  being  paid  by  the  bank  of  Kentucky  perio- 
dically, and  by  the  actual  payment  in  specie,  within  a  few  (six)  months  after  the 
loan  to  Owens,  of  the  balance  due.  The  bank  therefore  would  have  received  tfi 
specie  from  the  bank  of  Kentucky,  the  amount  loaned  to  Owens  with  its  interest, 
in  addition  to  the  sum  actually  paid,  had  the  loan  .not  been  made  to  him.  The 
public  exhibits  of  the  bank  of  Kentucky,  at  the  time  of  the  loan,  and  before  and 
since,  have  shown  its  entire  yitimate  ability  to  pay  its  notes  and  deposits  in  spe- 
cie ;  and  individuals  have,  in  a  great  number  of  instances,  received  from  thai  bank 
by  compromise  on  time,  or  by  assignments  of  its  discounted  notes,  or  by  recovery 
on  suit,  the  nominal  amouikt  of  their  notes  and  tleposits  in  specie.  The  great  issue 
of  commonwealth  bank  notes  at  the  period  referred  to,  and  their  free  leception 
by  the  bank  of  Kentucky  in  payment  of  its  debts  had,  however,  the  effect  of  giv- 

VoL.  II.— 3R 
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Upon  the  argument  of  the  demurrer,  the  following  ques- 
tions arose,  namely: 

1.  Whether  the  facts  set  forth,  and  the  averments  in  said 
plea,  make  out  a  case  in  which  the  corporation  has  taken 
more  than  at  the  rate  of  six  per  cent,  per  annum,  upon  a 
loan  or  discount,  contrary  to,  and  in  violation  of  the  9th  rale 
of  the  fundamental  articles  of  the  constitution  of  the  corpo- 
ration ? 

2.  If  the  plea  does  make  out  such  a  case,  whether  the 
notes  sued  on,  or  the  contract  therein  expressed  to  pay  to 
the  plaintiffs  five  thousand  dollars,  is  void  in  law,  so  tbat  no 
recovery  can  be  had  thereon  in  this  suit  ? 

3.  If  not  wholly  void,  whether  thoiglea  is  sufficient  to  bar 
the  plaintiffs'  recovery  of  any,  and  if  of  any,  of  what  part  of 
the  said  sum  of  five  thousand  dollars? 

The  judges  being  opposed  in  opinion  upon  the  questions, 
they  were,  upon  the  request  of  the  plaintiffs  by  their  coun- 
sel, certified  to  the  Supreme  Court  of  the  United  States. 

Mr  Sergeant,  for  the  plaintiffs. 

1.  Upon  the  first  question,  after  referring  to  the  9th 
rule(a),  he  proceeded  to  say,  that  the  case  presented  by  the 
plea  was  not  within  the  words  of  the  rule.  The  prohibition 
is  against  taking  more  than  six  per  cent.  The  utmost  that 
can  be  made  out  of  the  allegations  of  the  plea,  supposing 
the  construction  attempted  to  be  put  upon  the  transaction 
to  be  correct,  is,  that  there  was  an  agreement  to  take  more 
than  at  the  rate  prescribed.  Nothing  was  taken  but  the 
note.  There  is  no  prohibition' against  an  agreement  to  take 
more  than  six  per  cent.  The  offence  is  in  taking  more, 
and  nothing  else.  Penal  provisions  in  a  statute  are  to  be 
construed  strictly.     This  is  highly  penal,  for  it  is  made  a 

log  to  the  notes  of  the  bank  of  Kentucky  neariy  the  same  nominal  depredated 
character  as  those  of  the  bank  of  the  commonwealth. 

(a)  **  The  said  corporation  shall  not,  directly  or  indirectly,  deal  or  trade  in  any 
thing  except  bills  of  exchange,  gold  or  silver  bullion,  or  in  the  sale  of  goods 
really  and  truly  pledged  for  money  lent  and  not  redeemed  in  due  time,  or  goods 
which  shall  be  the  proceeds  of  its  lands.  It  shall  not  be  at  liberty  to  purchase 
any  public  debt  whatsoever,  nor  shall  it  take  more  than  at  the  rate  of  six  per 
centum  per  annum,  for  or  upon  its  loans  or  discounts." 
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violation  of  the  charter,  and  exposes  to  the  danger  of  for- 
feiture. 

Where  a  penalty  is  given  for  taking  usurious  interest,  it 
is  well  settled,  that  the  penalty  cannot  be  recovered  without 
proving  an  actual  taking  of  the  usurious  interest.  Fisher 
V8.  Beasley,  Doug.  236 ;  Maddock  V8.  Hammett,  7  T.  R. 
180.  Here  no  discount  was  deducted,  as  is  most  usual  in 
banking  operations.  The  interest  was  not  payable  till  the 
maturity  of  the  note.  It  is  clear,  therefore,'  that  there  has 
not  been  a  taking  of  more  than  six  per  cent,  in  violation  of 
the  9th  rule. 

2.  This  question  does  not  arise,  unless  the  first  be  made 
out  affirmatively.  If  there  has  been  no  taking  of  more  than 
six  per  cent,  in  violation  of  the  9th  rule,  (as  there  clearly 
has  not,)  this  question,  being  by  its  statement  made  de- 
pendent upon  the  first,  is  also  decided  in  the  negative. 

There  is  nothing  in  the  act  to  make  the  contract  void. 
The  penalty  is  specified,  and  is  of  a  difierent  nature.  An 
additional  penalty  cannot  be  imposed. 

A  mere  prohibition  to  take  more  than  six  per  cent,  does 
not  of  itself  avoid  a  contract  agreeing  to  take  more.  When 
the  agreement  is  avoided,  it  is  always  in  consequence  of  an 
express  provision  by  law  to  that  efiect.  Such  is  the  law  in 
England  against  usurious  contracts,  and  in  many  of  the 
states.  Such  is  the  law  of  Kentucky,  and  this  question 
could  only  have  arisen  from  the  application  of  that  law  to 
the  present  case. 

Nor  do  courts  incline  to  destroy  the  contract.  Even 
under  those  laws,  which  avoid  the  contract  for  usurious 
agreement,  if  chancery  get  possession  of  the  matter,  by  the 
application  of  the  debtor,  it  will  compel  him  to  pay  the 
debt  and  legal  interest  as  a  condition  of  relief.. 

But  state  legislation  has  no  power  over  the  bank  of  the 
United  States  or  its  contracts.  This  has  been  decided,  and 
is  obvious  from  the  nature  of  the  case.  The  bank  of  the 
United  States  is  governed  by  the  law  of  congress,  and  is 
subject  to  no  other  jurisdiction.  M'Cullough  vs.  The  State  of 
Maryland,  4  Wheat.  316 ;  Osborn  vs.  The  Bank  of  the  United 
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States,  9  Wheat.  859 ;  Wayman  vs.  Southard,  10  Wheat. 
1 ;  Bank  of  the  United  States  vs.  Halstead,  10  Wheat.  51. 

The  rule  in  the  charter,  therefore,  is  the  governing  rule. 
That  even  the  taking  of  more  than  the  legal  interest  does 
not  under  the  charter  avoid  the  contract,  has  been  already 
decided  by  this  Court.  Fleciner  vs.  Bank  of  the  United 
States,  6  Wheat.  355.  <*  The  taking  of  interest  by  the  bank 
beyond  the  sum  authorized  by  the  charter,  would  doubtless 
be  a  violation  of  the  charter,  for  which  a  remedy  might  be 
applied  by  the  government ;  but  as  the  act  of  congress  does 
not  declare  that  it  shall  avoid  the  contract,  it  is  not  per- 
ceived how  the  original  defendant  could  avail  himself  of  this 
ground  to  defeat  a  recovery." 

Still  less  can  tt^  agreement  to  take. 

3.  Admitting,  for  the  argument's  sake,  that  if  the  bank  bad 
agreed  to  take  more  than  by  law  it  was  authorized  to  take, 
the  Court  Wbuld  not  lend  its  aid  to  recover  the  excess,  the 
question  arises  whether  this  was  an  Agreement  to  take  more 
than  six  per  cent,  on  a  loan  or  discount. 

It  was  not  so  in  terms,  for  the  interest  payable  was  pre- 
cisely six  per  cent,  neither  more  nor  less.  It  was  not  so  in 
extent.  The  object  of  the  transaction  was  not  to  cover  ille- 
gal interest.  The  real  design  was  to  dispose  of  the  notes  of 
the  Bank  of  Kentucky.  It  was  in  substance  a  sale  upon  a 
credit  of  three  years,  and  not  a  loan. 

If  the  transaction  be  unimpeachable  on  this  ground,  can 
it  be  questioned  on  any  other  ?  The  plea  seems  to  aim  to 
extricate  the  defendants  from  knowledge  of  the  negotiation. 
But  there  are  two  particulars  to  be  observed  in  it.  I .  It 
does  not  aver  that  the  bank  knew  that  the  note  was  given  to 
enable  Owens  to  get  a  discount  in  the  ordinary  way.  2.  It 
does  not  aver  that  the  defendants  were  ignorant  of  the  ne- 
gotiation for  the  Kentucky  Bank  notes.  What  is  not  denied 
in  pleading,  must  be  considered  as  admitted.  There  is  an 
admission,  therefore,  that  the  bank  did  not  know  that  the 
note  was  given  for  any  particular  purpose  (if  such  were  the 
fact),  and  that  the  defendants  did  know  of  the  negotiation 
for  the  bank  notes.  Upon  this  basis  of  knowledge  and  as- 
sent, the  case  is  to  be  considered. 
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Was  therd  not  then  an  adequate  consideration  given  9  It 
was  so  agreed,  voluntarily,  without  coercion,  compulsion  or 
duresse ;  the  parties  being  able  and  willing  to  contract,  and 
understanding  the  subject  matter  of  the  contract.  The  bank 
had  a  perfect  right  to  fix  the  terms  upon  which  it  would  part 
with  the  notes,  and  the  defendants  an  equal  right  to  decide 
whether  they  would  accede  to  them.  Both  were  the  exclu- 
sive masters  of  their  own  judgment  in  making  the  contract; 
but  thati  once  made,  and  not  in  itself  unlawful,  becomes  the 
law  between  them.  No  one  has  a  right  to  alter  it.  The 
consideration  has  passed ;  the  contract  is  executed  ;  and  the 
parties  cannot  now  be  restored  to  the  condition  they  were 
in  at  the  time  of  contracting.  Sales  are  made  according  to 
the  views  of  the  parties,  understood  by  themselves  and  influ- 
enced by  many  circumstances.  .  Here,  the'  sale  was  upon  a 
long  credit,  enhancing  the  risk  to  the  seller,  and  increasing 
the  chances  of  the  buyer.  The  notes  might,  and  did  appre- 
ciate during  the  interval. 

It  is  impossible  now  to  adjust  the  terms  difierently. 
There  is  no  evidence  to  furnish  a  rule.  What  were  these 
notes  worth  to  the  Bank  of  the  United  States  9  They  were 
notes  for  the  payment  of  money,  which  the  Bank  of  Ken- 
tucky was  bound  to  pay,  and  the  payment  of  which,  to  the 
full  amount,  was  compellable  by  process  of  law.  Who  can 
say,  that  the  full  amount  might  not  have  been  recovered  9 
Again,  what  was  the  value  to  the  buyer  ?  He,  too,  could 
enforce'  the  payment,  and  use  the  notes,  for  some  purposes, 
as  equivalent  to  money.  It  does  not  appear  that  he  did  not 
so  use  them.  He  may  have  recovered  the.  full  amount,  or 
passed  them  off  in  adv^tageous  negotiation. 

The  case  is  not  new.  Bank  paper,  being  a  kind  of  cur- 
rency, has  been  variously  depreciated  at  different  periods, 
and  in  different  parts  of  the  United  States ;  in  some  to  the 
extent  of  more  than  twenty  per  cent.  Contracts  made  when 
specie  was  the  basis  of  circulation  were  satisfied  with  depre- 
ciated bank  paper.  Was  it  ever  heard,  that  he  who  chose 
to  take  them  in  payment  (and  none  could  be  compelled  to 
do  so)  could  afterwards  recover  the  difference  ?    Contracts 
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were  made  in  the  time  of  a  depreciated  currency,  and  exe- 
cuted since  by  payment  with  specie.  Was  it  ever  under- 
stood that  the  payee  could  claim  a  deduction,  or  recover 
back  any  part  of  what  he  had  paid  ? 

fiank  paper  too,  which,  besides  being  a  currency,  was  a 
commodity,  was  the  subject  of  purchase  and  sale,  for  cash 
and  on  credit,  under  all  the  modifications  that  affect  the 
dealings  in  any  other  article.  Those  who  dealt  in  it  were 
the  judges,  as  they  are  with  respect  to  other  commodities. 
It  was  never  thought  that  courts  of  justice  could  be  re- 
quired to  revise  and  reform  their  bargains.  This  would  be 
an  exercise  of  equity  power,  that  would  end  in  any  thing 
.but  equity.     It  would  be  wholly  without  limit  or  guide. 

The  pleadings,  however,  do  not  admit  of  such  a  defence 
in  part.  The  plea  is  entire  and  goes  to  the  whole.  If  bad 
for  a  part,  it  is  bad  for  the  whole.  They  should  have  taken 
defence  only  for  as  much  as  they  controverted.  1  ChUty, 
523;  6  Cranchy  136. 

That  such  a  transaction  could  not  be  considered  a  cover 
for  usury,  was  quite  evident.  An  increased  rate  of  interest, 
or  profit  for  the  use  of  the  money,  was  no  part  of  the  object. 
There  is  no  pretence  of  any  such  thing.  If  not,  it  is  unob- 
jectionable, even  under  the  usury  laws.  A  bond,  or  note, 
or  other  security,  may  be  purchased  at  any  discount,  without 
incurring  the  charge  of  usury.  Musgrave  t;^.  Gibbs,  1  Doll. 
217 ;  Wycoff  V5.  Loughed,  2  DaU.  92.  Cases  more  analo- 
gous to  the  present,  and  involving  the  very  same  sort  of  ne- 
gotiation, had  been  judicially  decided  upon  principles  deci- 
sive of  this.  Northampton  Bank  t;^.  Allen,  10  Mass.  Rep. 
254;  Stuart  vs.  Farmers' and  Mechanics' Bank,  l^  Johns. 
Rep.  496. 

The  question  whether  the  bank  had  a  right  to  make  a  sale 
of  notes  was  not  presented  here.  If  it  had  been,  he  would 
have  cited,  as  deciding  it,  Fleckner  vs.  The  Bank  of  the 
United  States,  8  Wheat.  349.  351.  The  same  point,  he 
would  remark,  had  been  fully  discussed  and  decided  in  the 
court  of  appeals  in  Kentucky,  in  the  case  of  the  Bank  of 
the  United  States  vs.  Norton.     The  opinion  would  be  found 
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at  length  in  the  record  of  the  case  of  the  Bank  of  the  United 
States  t;^.  Venable,  decided  at  the  present  term  of  this 
Court. 

No  counsel  appeared  for  the  appellees. 

Mr  Justice  Johnson  delivered  the  opinion  of  the  Court. 

This  suit  is  instituted  for  the  recovery  of  a  promissory  note. 

The  plea  is  filed  by  the  three  last  named  defendants,  who 
represent  themselves  as  securities  to  Owens,  and  sets  out  in 
substance,  that  the  note  was  created  for  the  purpose  of  en- 
abling Owens  to  obtain  a  loan  of  money  from  the  plaintiff, 
in  the  ordinary  course  of  discount ;  that  it  was  offered  for 
discount,  and  rejected,  and  after  such  rejection  it  goes  on 
to  aver,  that  '^  it  was  unlawfully,  usuriously,  and  corruptly 
agreed  by  and  between  the  said  plaintiffs,  by  their  agents 
employed  in  the  management  and  business  of  the  said  office, 
and  the  said  Owens;  that  they  the  said  plaintiffs  would  re- 
ceive and  discount  the  said  note,  and  that  the  said  Owens 
should  receive  from  them  therefor,  notes  of  the  bank  of  Ken- 
tucky, or  its  branches,  at  the  nominal  value  of  said  notes,  and 
for  the  forbearance  and  loan  aforesaid,  that  Owens  should 
pay  said  note  in  correct  money  of  the  United  States,  when 
it  fell  due,  with  interest  at  the  rate  of  six  per  centum  per 
annum  from,  &c. ;  the  plea  then  avers,  ''  that  in  pursuance 
of  said  corrupt  and  unlawful  agreement,"  this  note  was 
passed  to  the  plaintiffs,  and  Kentucky  notes  received  in  loan, 
**  as  the  sole  consideration  thereof,"  at  their  nominal  value* 
and  further,  "  that  at  the  time  the  said  note  was  discounted, 
as  aforesaid,  the  notes  of  the  said  bstnk  of  Kentucky  and 
its  branches  were  generally  depreciated,  so  much  so,  that 
one  hundred  dollars  thereof,  nominally,  were  of  the  value  of 
fifty-four  dollars  only,  or  less;  and  current  only  at  that  de- 
preciation for  greater  or  smaller  sums,"  &c, ;  and  the  defen- 
dants further  aver,  "  that  the  said  transaction  and  dealing 
was  contrary  to  law,  and  the  fundamental  articles  of  the  said 
corporation ;  and  the  said  note,  founded  upon  a  corrupt  and 
usurious  consideration,  the  said  plaintiffs  reserving  a  greater 
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ioterest  than  at  tho  rate  of  six  per  centum  per  annum,  upon 
the  value  of  the  notes  loaned  by  them,  as  aforesaid." 

To  this  plea  the  plaintifis  demurred,  and  three  points  are 
made  on  which  the  court  below  certify  a  difference  of  opinion 
to  this  Court. 

The  1st  is,  Whether  the  facts  set  forth,  and  the  averments 
in  said  plea  make  out  a  case  on  which  the  corporation  has 
taken  more  than  at  the  rate  of  six  per  centum  per  annum, 
upon  a  loan  or  discount,  contrary  to,  and  in  violation  of  the 
ninth  rule  of  the  fundamental  articles  of  the  constitution  of 
the  corporation. 

The  proposition  here  presented  to  the  Court;  has  relation 
altogether  to  the  violation  of  the  ninth  fundamental  rule  of 
the  act  of  incorporation,  and  it  brings  under  consideration 
the  sufficiency  both  of  the  facts  and  averment  contained  in 
the  plea,  to  make  out  a  violation  of  that  article. 

I  have,  myself,  entertained  very  serious  doubts  of  the  suffi- 
ciency of  the  averments  in  the  plea;  for  it  is  not  a  case  of  a 
direct  reservation  of  a  highef  interest  than  the  law  allows, 
since  on  the  face  of  the  note,  only  six  per  cent,  is  reserved ; 
but  the  facts  are  calculated  to  present  one  of  those  cases  in 
which  a  device  is  resorted  to,  by  which  is  reserved  a  higher 
profit  than  the  legal  interest.  Under  a  mask  thrown  over  the 
transaction ;  to  wit,  by  taking  a  note  payable  in  gold  or  sil- 
ver, for  a  loan  of  depreciated  pa}>er;  a  return,  in  fact,  in  spe- 
cie, for  an  article  of  scarcely  half  the  value  of  specie;  a  loan 
of  adulterated  dollars,  for  which  a  note  is  taken,  payable 
dollar  for  dollar,  in  coin  of  the  United  States. 

That  the  law  will  not  tolerate  such  transactions  has  long 
been  settled,  for  a  fraud  upon  a  statute  is  a  violation  of  the 
statute. 

But  the  difficulty  with  me  was  this,  that  the  plea  neither 
avers  an  intention  to  evade  the  statute,  nor  a  knowledge  in 
the  plaintiffs  of  the  actual  depreciation  of  Kentucky  money. 
I  am  content,  however,  to  unite  with  the  three  of  my  brethren, 
who  make  up  the  majority  on  this  point,  in  holding  the  aver- 
ments to  be  sufficient ;  because,  in  a  considerable  dearth  of 
authorities  on  this  subject,  I  find  it  decided  in  the  case  ol' 
Bolton  vs.  Durham,  in  Croke's  Reports,  Cro.  Eliz,  642,  that 
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the  confession  of  the  quo  animo,  implied  in  a  demurrer,  will 
affect  a  case  with  us^ry,  when  a  very  similar  cas^,  in  the 
same  book,  in  which  the  plaintiff  had  traversed  the  plea, 
was  left  to  the  jury,  with  a  favourable  charge.  Benning* 
field  vs.  Ashley,  Cro.  Eliz.  74 1 , 

In  the  present  instance,  the  loan ;  the  unconditional  re- 
turn of  the  sum  lent;  the  illegality,  and  even  corruption  of 
the  bargain ;  are  all  distinctly  averred,  and  more  than  once 
reiterated.  If  the  transaction  was  corrupt,  and  in  violation 
of  the  fundamental  laws  of  the  charter,  as  averred  in  the 
plea,  and  admitted  by  the  demurrer ;  it  could  only  have  been 
upon  the  ground  of  an  intention  to  evade  the  statute,  and 
with  a  knowledge  of  the  reduced  value  of  the  Kentucky  bills. 

And  it  is  not  unnatural  here  to  remark,  that  the  plea  sell 
out  a  refusal  to  make  a  loan  in  the  ordinary  course,  to  wit, 
in  gold  or  silver,  or  the  plaintiffs'  own  notes;  and  a  subsequent 
agreement  to  make  the  loan,  provided  payment  would  be  re- 
ceived in  this  depreciated  paper.  This  state  of  facts  pre- 
sents an  obvious  analogy  to  the  leading  case  of  Lowe  vs. 
Waller,  Douglas^  736,  in  which  the'  negotiation  commenced 
for  a  loan  of  money,  but  terminated  in  a  sale  of  goods,  on 
the  re-sale  of  which,  the  borrower,  (as  he  was  held  to  be,) 
sustained  a  great  loss. 

The  court  charged  the  lender  with  that  loss,  as  so  much 
exacted  from  the  necessities  of  the  borrower. 

I'hat  p^rt  of  the  9th  section  of  the  fundamental  rules  of 
the  bank  charter,  which  is  here  drawn  in  question,  is  ex- 
pressed in  these  words,  "  The  bank  shall  not  be  at  liberty 
to  purchase  any  public  debt  whatever,  nor  shall  it  take 
more  than  at  the  rate  of  six  per  centum  per  annum^  for  or 
upon  its  loans  or  discounts" 

A  profit  made,  or  loss  imposed  on  the  necessities  of  the 
borrower,  whatever  form,  shape,  or  disguise  it  may  assume 
where  the  treaty  is  for  a  loan,  and  the  capital  is  to  be  re- 
turned at  all  events ;  has  always  been  adjudged  to  be  so 
much  profit  taken  upon  a  loan ;  and  to  be  a  violation  of 
those  laws  which  limit  the  lender  to  a  specified  rate  of  in- 
terest. 

According  to  this  principle,  the  lender  has  here  taken 
Vol.  II.— 3  S 
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forty-six  ^r  cent,  for  three  years,  or  at  the  rate  of  about 
fifteen  plsr  cent,  per  annum  above  his  prescribed  interest. 
So  that  in  this  point  the  certificate  of  this  Court  must  be  in 
the  aflirmative. 

Some  doubts  have  been  thrown  out,^  whether,  as  the 
charter  speaks  only  of  taking,  it  can  apply  to  a  case  in 
which  the  interest  has  been  only  reserved,  not  received. 
But  on  that  point  the  majority  are  clearly  of  opinion,  that 
reserving  must  be  implied  in  the  word  taking ;  since  it  can- 
not bo  permitted  by  law  to  stipulate  for  the  reservation  of 
that  which  it  is  not  permitted  to  receive.  1  Hawk.  P.  C. 
620.  In  those  instances  in  which  courts  are  called  upon 
to  inflict  a  penalty  upon  the  lender,  whether  in  a  civil  or 
criminal  form  of  action,  it  is  necessarily  otherwise;  for  then 
the  actual  receipt  is  generally  necessary  to  consummate  the 
offence.  But  when  the  restrictive  policy  of  a  law  alone  is 
in  contemplation,  we  hold  it  to  be  an  universal  rule,  that  it 
is  unlawful  to  contract  to  do  that  which  it  is  unlawful  to  do. 

The  second  question  propounded  to  this  Court  is,  "  Whe- 
ther if  the  plea  does  make  out  a  case  of  violation  of  a  pro- 
vision of  the  charter,  the  notes  sued  on,  or  the  contract 
therein  expressed,  is  void  in  law,  so  that  no  recovery  can 
be  had  therein  in  this  suit. 

The  question  here  propounded  has  relation  exclusively  to 
the  legal  effect  of  a  violation  of  the  provision  in  the  charter^ 
on  the  subject  of  interest ;  and  does  not  bring  in  question  the 
operation  of  the  statute  of  usury  of  Kentucky  upon  the  validity 
of  this  contract.  To  understand  the  gist  of  the  question,  it  is 
necessary  to  observe,  that  although  the  act  of  incorporation 
forbids  the  taking  of  a  greater  interest  than  six  per  cent,  it 
does  not  declare  void  any  contract  reserving  a  greater  sum 
than  is  permitted.  Most,  if  not  all  the  acts  passed  in  Eng- 
land, and  in  the  states  on  the  same  subject,  declare  such 
contracts  usurious  and  void. 

The  question  then  is,  whether  sucii  contracts  are  void  in 
law,  upon  general  principles. 

The  answer  would  seem  to  be  plain  and  obvious,  that  no 
court  of  justice  can  in  its  nature  be  made  the  handmaid  of 
iniquity.     Courts  are  instituted  to  carry  into  cflect  the  laws 
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of  a  country,  how  can  they  then  become  auxiliary  to  the  con- 
summation of  violations  of  law? 

To  enumerate  here  all  the  instances  and  cases  in  which 
this  reasoning  has  been  practically  applied,  would  be  to  in* 
cur  the  imputation  of  vain  parade. 

There  can  be  no  civil  right  where  there  can  be  no  legal 
remedy  ;  and  there  can  be  no  legal  remedy  for  that  which 
is  itself  illegal. 

That  this  is  true  of  contracts  violating  the  laws  of  morali- 
ty, is  recognized  in  the  familiar  maxim,  ^^ex  turpi  causa  non 
oritur  actio ;^^  as  has  been  exemplified  in  some  modern  cases 
of  a  house  let  for  immoral  purposes.  (Cited  and  admitted  in 
I  B.  SfP.  340,  and  Esp.JV.  P.  13.) 

In  the  case  of  Aubert  vs.  Maze,  2  B,  ^P.  374,  it  is  ex- 
pressly affirmed  that  there  is  no  distinction  as  to  vitiating 
the  contract,  between  malum  in  se,  and  malum  prohibitum. 
And  that  case  is  a  strong  one  to  this  point,  since  the  con- 
tract there  arose  collaterally  out  of  transactions  prohibited 
by  statute. 

So  the  same  doctrine  wad  maintained  in  equity  upon  a  simi- 
lar contract  in  the  case  of  Watts  vs.  Brooks,  3  Ves.  Jun,  612, 
in  which  the  court  observes,  "There  is  nothing- immoral  in 
this  transaction,  but  it  is  against  a  prohibitory  statute.  I 
doubt  a  little  the  policy  of  the  act,  but  I  cannot  allow  it 
to  be  argued,  that  you  can  break  a  law  covertly.  The  court 
will  not  execute  these  contracts." 

So  in  the  case  of  Webb  vs.  Pritchett,  I  B.  ^  P.  264, 
where  the  action  was  by  a  tavern  keeper  against  a  candi- 
date for  provisions  furnished  to  the  voters  at  an  election, 
contrary  to  the  statute  of  William.  Although  the  statute 
does  not  declare  the  contract  void,  the  Court  declared  it 
void,  and  in  this  explicit  language  :  "  This  action  is  appar- 
ently founded  on  a  contract  to  disobey  the  law."  "  The 
defence  set  up  proves  the  principle  of  the  contract."  ^'  Then 
how  shall  an  action  be  maintained  in  that  which  is  a  direct 
violation  of  a  public  law.  The  contract  is  bottomed  in  m€h 
lum  prohibitum  of  a  very  serious  nature  in  the  opinion  of  the 
legislature ;  how  then  can  we  enforce  a  contract  to  do  that 
very  thing  which  is  so  much  reprobated  by  the  act?"  "  This 
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Court  cannot  give  any  assistance  to  the  plaintiff  consistently 
with  the  principles  which  have  governed  the  courts  (^justice 
at  all  times.  Persons  who  engage  in  such  transactrons  must 
not  bring  their  cases  before  a  court  of  law,  &c.'' 

So  in  the  case  of  assurance  in  illegal-  voyages,  even  where 
the  underwriters  have  contracted  with  their  eyes  open,  they 
ftre  notwithstanding  permitted  to  avail  themselves  of  the 
plea  of  illegality  ad  libitum;  as  in  the  cases  of  Camden  09. 
Anderson,  6  T.  R.  723,  adjudged  in  the  king's  bench  and 
affirmed  in  the  exchequer ;  where  it  is  declared  that  ^  the 
defence  is  founded  upon  a  principle  of  law  which  is  perma- 
nent to  all  obligation,  by  which  the  parties  to  a  contract  can 
bind  themselves.     I  B.  fy  P.  272. 

And  so  in  another  case  of  great  hardship,' Morck  V9.  Abel, 
3  B.  fy  P,  35,  where  the  insurance  was  upon  a  trading  in 
the  East  Indies  prohibited  by  an  obsolete  statute,  tbfe  plain- 
tiff could  not  even  recover  back  his  premium,  although  ad- 
mitted that  the  risk  never  commenceu  because  the  policy 
was  void  in  its  inception,  on  the  ground  of  illegality. 

Nor  is  it  to  voyages  illegal  by  statute  alone,  that  this  prin- 
ciple applies.  A  respectable  writer  on  insurante  makes 
these  remarks.  "  Whenever  an  insurance  is  made  on  a 
voyage  expressly  prohibited  by  the  common,  statute,  or 
maritime  law  of  the  country,  the  policy  is  of  no  effect.  The 
principle  on  which  such  a  regulation  is  founded,  is  not  pe- 
culiar to  this  kind  of  contracts,  for  it  is  nothing  more  than 
that  which  destroys  all  contracts  whatsoever.  Parky  232,  thcU 
fnen  can  never  be  presumed  to  make  an  agreement  forbidden 
by  the  laws ;  and  if  they  should  attempt  it,  it  is  invalid  and 
will  not  receive  the  assistance  of  a  court  of  justice  to  carry 
it  into  execution. 

Nor  is  the  rule  applicable  only  to  contracts  expressly  for- 
bidden ;  for  it  is  extended  to  such  as  are  calculated  to  affect 
the  general  interest  and  policy  of  the  country. 

Thus  a  note  given  by  a  bankrupt  upon  a  secret  compro- 
mise with  a  creditor,  is  declared  void  ;  as  it  produces  ine- 
quality in  the  distribution  of  the  bankrupt's  effects,  and 
evades  the  provisions  and  policy  of  the  law,  which  proposes 
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to  put  all  the  creditors  upon  an  equal  footing.  Wells  vs. 
Girling,  1  Brod.  ^  Bing.  447. 

And  on  the  same  principle  a  note  given  for  a  wager  on 
the  future  amount  of  a  branch  of  the  puolic  revenue  is  de- 
clared void;  because  it  interests  an  individual  in  diminishing 
the  production  of  the  revenue.  2  T.  22.  610.  2  B.  ^  P. 
130.         * 

After  citing  these  more  modern  decisions  upon  this  sub*- 
ject,  it  may  not  be  amiss  to  refer  to  some  reporters,  whose 
authority  has  been  consecrated  by  the  respect  of  aget. 
Th^y  will  serve  to  show  the  antiquity  and  universality  of 
this  doctrine. 

Thus  in  1  Bulls.  38,  it  is  laid  down  '^  that  wherever  .the 
consideration  which  is  jthe  ground  of  the  promise,  or  the 
promise  which  is  the  consequence  or  effect  of  the  considera- 
tion be  unlawful,  the  whole  contract  is  void. 

So  in  Hobart^  72,  and  Dyer^  356,  *'  if  one  promises  to 
do  a  thing  that  is  unlawful,  such  promise  is  void." 

And  innumerable  ancient  cases  might  be  cited  from  the 
best  reporters,  of  the  application  of  the  rule  to  maintenance, 
to  simony,  and  to  promises  made  to  public  officers,  engaging 
them  to  act  contrary  to  the  duties  of  their  offices,  or  to  in- 
dividuals imposing  upon  them  restraint  inconsistent  with  the 
public  interest. 

For  these  reasons,  and  upon  these  decisions,  the  majority 
of  the  Court  are  of  opinion  that  an  affirmative  answer  must 
also  be  certified  upon  the  second  question  in  the  cause. 

And  this  renders  it  unnecessary  to  consider  the  third  ques- 
tion. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States^  for  the 
district  of  Kentucky,  and  on  the  questions  and  points  on 
which  the  judges  of  the  said  circuit  court  were  opposed  in 
opinion,  and  which  were  certified  to  this  Court  for  its  opinion, 
and  was  argued  by  counsel;  on  consideration  whereof,  it  is 
the  opinion  of  this  Court,  1.  That  the  facts  set  forth,  and  the 
averments  in  said  plea,  make  out  a  case,  in  which  the  corpo- 
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ration  has  taken  more  than  at  the  rate  of  six  per  centum  per 
annum  upon  a  loan  or  discount  Contrary  to  and  in  violation 
of  the  ninth  rule  of  the  fundamental  articles  of  the  constita- 
tion  of  the  corporation.  2.  That  the  plea. does  make  oat 
such  a  case  where  the  notes  sued  on,  or  the  contract  therein 
expressed  to  pay  the  plaintii&  five  thousand  dollars  is  void 
in  law,  so  that  no  recovery  can  be  had  thereon  in  this  suit. 
And  3.  This  Court  being  of  opinion  in  the  affirmative  on  the 
first  and  second  points,  renders  it  unnecessary  to  consider  the 
third  question;  all  of  which  is  ordered  and  adjudged  to  be 
certified  to  the  said  circuit  court. 
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The  President,  Directors  and  CoSipany  op  the  Bank  op  ths 
United  States,  Plaintiffs  in  error  m.  Tbomas  D.  Car- 
NEAL,  Defendant  in  error. 

Tlie  evidence  in  the  case  was,  that  the  day  when  the  note  became  due,  tb^ 
bank  being  tlie  bolder  thereof,  and  it  being  payable^  there,  after  the  usual 
banking  hours  were  over  it  was  delivered  to  a  notary  by  the  officers  of 
the  bank,  they  informing  him  at  the  time  that  there  were  no  funds  there  for 
the  payment  of  the  note.  This  was  a  sufficient  proof  of  due  demand  of  pay- 
ment.    [549] 

When  a  note  is  payable  at  a  bank,  it  is  not  necessary  to  make  any  personal  de- 
mand upon  the  maker  elsewhere.  It  is  bis  duty  to  be  at  the  bank  within  the 
usual  hours  of  busine^  to  pay  the  same,  and  if  he  omits  so  to  do,  and  a  de- 
mand is  there  made  of  payment  by  the  holder  within  those  hours,  and  it  is  je- 
fused  or  neglected  to  be  made,  the  holder  is  entitled  to  maintain  his  action 
for  such  dishonour.     [549] 

li  is  difficult  to  lay  down  any  universal  rule  as  to  what  is  due  diligence  in  respect 
to  notice  to  indorsers.  Many  cases  must  be  decided  upon  their  own  particular 
circumstances,  however  desirable  it  may  be,  when  practicable,  to  lay  down 
a  general  rule.     [551} 

When  notice  is  sent  by  the  mail,  it  is  sufficient  to  direct  it  to  the  town  where 
thd  party  resides,  if  it  is  a  post  town ;  if  it  is  not,  then  to  the  post  office  or 
post  town  nearest  to  his  residence,  if  known.  But  the  rule,  as  to  the  nearest 
post  office,  is  not  of  universal  application  ;  for  if  the  party  is  in  the  habit  of 
receiving  his  letters  at  a  more  distant  post  office,  or  through  a  more  circuitous 
route,  and  the  fact  is  known  to  the  person  sending  notice,  notice  sent  by  the 
latter  mode  will  be  good.  And  where  the  party  is  in  the  habit  of  receiving  his 
letters  at  various  post  offices,  to  suit  his  own  convenience  or  business,  it  may 
be  sufficient  to  send  it  to  either.    [551] 

A  suggestion  was  made  at  the  bar,  that  the  letter  to  the  indorser,  stating  the  de- 
mand and  dishonour  of  the  note,  is  not  sufficient,  unless  the  party  sending  it 
also  informs  the  indorser  that  he  is  looked  to  for  payment.  But  where  such 
notice  is  sent  by  the  holder,  or  by  his  order,  it  necessarily  implies  such  t^ 
responsibility  over.     [552] 

ERROR  to  the  circuit  court  of  Ohio. 

This  suit  was  originally  brought  against  William  Steele, 
William  Lytle,  and  Thomas  D.  Carneal.  The  piaintiflfs 
counted  in  assumpsit  for  money  lent  and  advanced,  under  a 
provision  of  the  statute  of  the  state  of  Ohio,  authorising  a 
joint  suit  against  all  the  parties  to  a  promissory  note. 

The  original  process  was  served  upon  William  Steele  and 
William  Lytle.     As  to  Thomas  D.  Carneal,  the  marshal  of 
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the  district  of  Ohio  returned  '^  not  found ;"  and  this  retom 
being  suggested  of  record,  the  plaintiffs,  at  the  Septelnber 
term  of  the  circuit  court  for  the  year  1823,  proceeded  to 
judgment  against  Steele  and  Lytle. 

In  May  1824,  the  plaintiffs,  in  pursuance  of  another  sta- 
tute of  the  state  of  Ohio,  sued  out  of  the  clerk's  office  of  the 
circuit  court  a  writ' of  scire  facias  against  Thomas  D.  Car- 
neal,  (as  to  whom  the  marshal  of  the  district  had  ppeviously 
returned  '*  not  found,")  the  object  of  which  writ  was  to  call 
upon  him  to  show  Cause  why  he  should  not  be  made  a  party 
to  the  judgment  against  Steele  and  Lytle,  and  why  execu- 
tion should  not  issue  against  him  agreeably  to  the  provisions 
of  the  statute. 

This  writ  having  been  served  upon  the  defendant,  a  rule 
was  taken  against  him  for  a  plea.  At  the  September  rules 
1824,  the  defendant's  default  was  entered,  and  judgment 
<'nisi."  At  the  January  term  1825,  this  default  was  set 
asidfe,  and  the  defendant  filed  the  plea  of  non  ^issumpsit ; 
upon  which  issue  was  joined. 

The  cause  was  regularly  continued  upon  the  docket  until 
the  July  term  1 827 ;  at  which  term  the  defendant's  attorney 
filed  a  further  pica. 

"  And  the  said  Thomas  D.  Carneal,  by  the  leave  of  the 
court,  first  had  and  obtained  for  further  plea  in  this  behalf, 
defends  the  wrqng  and  injury,  when,  &c.,  and  says.  That 
the  said  promise  in  the  said  declaration,  in  the  original  cause 
supposed,  was  made  by  the  said  Carneal  as  co-indorser  with 
William  Lytle,  upon  a  promissory  note,  made  and  executed 
by  the  said  William  Steele,  the  said  Carneal  and  Lytle  being 
indorscrs,  as  securities  for  the  said  William  Steele ;  and, 
after  the  making  of  the  said  promise,  and  after  the  oom- 
mencement  of  this  suitj  to  wit,  on  the  17th  day  of  December 
1824,  in  consideration  that  the  said  Lytle  had  transferred  to 
the  plaintiffs  a  large  amount  of  real  estate,  in  payment  and 
satis&ction  of  the  debts  of  the  said  William  Lytle  to  the 
said  plaintiffs,  including  the  debt  due  the  plaintiffs  upon  the 
indorsement  aforesaid,  and  had  given  his  note's  for  the  pay- 
ment of  a  large  sum  of  money,  to  wit,  the  sum  of  forty  thou- 
sand dollars,  upon  account  of  and  in  satisfaction  of  his  said 
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liabilities  to  the  plaintifla,  including  the  indorsement  afore- 
said: the  said  plaintill's  agreed  with  the  said  William  Lytle 
that  they  would  accept  and  receive  the  real  estate  so  con- 
veyed, and  the  notes  so  made  and  delivered,  in  satisraction 
of  the  said  debt,  due  from  the  said  William  Steele,  upon 
which  the  said  Car'neal,  with  the  said  William  Lytle,  were 
indorsers  and  securities  as  aforesaid;  anddidthen  and  there 
accept  and  receive  the  same  in  satisfaction  of  said  debt ;  and 
this  the  said  Carncal  is  ready  to  verify  :  wherefore  he  prays 
judgment,  if  the  said  plaintiffs  their  action  oughl/ur(A«r  to 
have  or  maintain  against  him," 

At  the  December  term  1827,  the  plaintiffs  filed  their  re- 
plication to  the  above  plea,  in  the  following  words  :  "  And 
the  said  plaintifis,  by  Daniel  J.  Caswell,  their  attorney,  as  to 
the  plea  of  the  defendant,,  by  him  last  pleaded,  to  the/urther 
maintenance  of  the  said  acHon,  say,  that  for  any  thing  in 
the  said  pica  set  forth,  they  ought  not  to  be  barred  from 
further  having  and  maintaining  their  said  action,  because, 
protesting  that  the  said  William  Lytle  did  not  transfer  to 
(he  said  plaintifis  the  real  estate  in  the  said  plea  set  forlb, 
nor  give  his  notes  for  (he  sum  of  money  in  the  said  plea  set 
forth  ;  for  replication  to  the  said  plea,  they  say  that  the  said 
plaintiff's  did  not  accept  the  same  in  satis/action  of  the  sum 
of  money  due  the  said  ptaiiUiff's,  as  set  forth  in  their  said  de- 
claration; and  this  they  pray  may  be  inquired  of  by  the 
country,  and  the  defendant  doth  the  like*  &.c. 

The  cause  was  tried  at  the  July  term  1828,  anda  verdict 
and  judgment  rendered  for  the  defendant. 

The  counsel  for  the  plaintiffs  tendered  their  bill  of  excep- 
tions, and  prosecuted  this  writ  Of  error. 

The  bill  of  exceptions  sent  up  with  the  record,  contains 
the  whole  of  the  testimony  given  on  the  trial.  The  facta 
of  the  case,  as  they  were  understood  and  considered  by  the 
Court,  arc  stated  in  the  opinion  of  the  Court  delivered  by 
Mr  Justice  Story. 

,  On  the  trial  in  the  circuit  court  of  Ohio,  afler  the  evidence 
was  closed,  the  defendant's  counsel  moved  the  court  to  in- 
itruct  the  jury  as  in  case  of  a  non-suit,  "  upon  the  ground  that 
the  evidence  adduced  by  the  plaintififs  was  not  sufficient  in 
Vol..  IL— 3T 
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law  to  charge  the  defendant  as  indorser  of  the  note  afore- 
said ;  and  the  court,  upon  the  motion  aforesaid,  decided  that 
the  evidence  in  writing  adduced  by  the  plaintiiTs  was  in3uf- 
ficient  in  law  to  charge  the  defendant  and  -render  him  liable 
as  indorser  of  the  note  aforesaid,  and  so  cjiarged  the  jury  : 
to  which  opinion  of  the  court,  iind  charge  to  the  jury,  the 
plaintiffs  by  theit  counsel  except,  and-  pray  the  court  that 
this,  their  bill  of  exceptions,  may  be  signed,  sealed,  and 
made,  a  part  of  the  record;  which  is  hereby  ordered.^' 

The  plaintiffs,  by  their  counsel,  moved  the  court  to  charge 
the  jury,  that,  under  the  present  state  of  the  pleadings  in  the 
cause,  it  was  not  necessary  for  the  plaintiffs  to  prove  that 
they  gave  notice  to  the  defendant  of  the  non-pdymcnt  of  the 
said  note  at  the  time  the  same  became  due  and  payable,  in 
order  to  charge  the  said  defendant :  which  instruction  the 
«court  refused  to  give  the  said  jury 5  and  pn  the  confracy, 
charged  the  said  jury  that  it  was  incumbent  upon  the  plain- 
tiffs to  prove  such  notice.  To  which  opinion  .an4  charge  of 
the  court,  the  plaintiffs,  by  their  counsel,  excepted,  and 
prayed  that  this,  their  bill  of  exceptions  may  also  be  signed, 
sealed,  and  made  a  part  of  the  record.  All  which  was  order- 
ed by  the  court. 

The  case  was  argued  by  Mr  Caswell  and  Mr  Sergeant  for 
the  plaintiffs  in  error;  and  by  Mr  Benham  for  the  defendant. 

The  counsel  for  the  plaintiffs  contended : 

l.-That  the  Court  erred  in  deciding  that  it  was  incumbent 
upon  the  plaintiffs  to  prove  that  due  and  legal  notice  was 
given  to  the  defendant  of  the  non-payment  of  the  note  set 
forth  in  the  record.  In  order  to  sustain  this  position,  they 
relied  upon  the  fact,  that,  after  the  issue  of  non-assumpsit  was 
joined  by  the  parties,  the  defendant,  by  leave  of  the  court, 
filed  a  plea  of  accord  and  satisfaction  pending  theiorUj  upon 
which  issue  was  joined.  This  plea,  it  is  contended,  was  a 
waiver  of  the  former  issue. 

2.  That  the  proof  of  notice  was  sufficient  to  charge  the 
defendant  with  the  payment  of  the  note  :  and,  consequently, 
that  the  court  erred  in  charging  the  jury  as  in  case  of  non- 
suit. 
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For  the  defendant  in  error  it  was  argued  that  there  was 
no  error  in  the  decision  of  the  circuit  court  of  Ohio. 

1.  Because  the  evidence  adduced  on  the  trial  by  the  plain- 
tiffs, to  prove  A  presbqtment  of  said  note  and  demand  of  pay- 
ment, was  not  sufficient  to  charge  the  defendant  as  indorser. 

2.  That  the  evidence  of  notice  to  charge  defendant  as 
indorser  was  insufficient. 

3.  That  the  special  plea  filed  by  the  defendant,  at  the 
terra  of  July  1827,  in  bar  of  the  further  maintenance  of  said 
writ,  did  not  waive  the  issue  previously  joined. 

Mr  Justice  Stobt  delivered  the  opinion  of  the  Court. 

Tiiis  is  A  writ  of  error  to  the  circuit  court  of  the  district 
of  Ohio.  The  Bank  of  the  United  States  brought  a  joint 
action  against  William  Steele,  William  Lytic,  and  Thomas 
D.'Carnea]  (the  defendant  in  error),  upon  a  promissory  note 
dated  at  Cincinnati  on  the  22d  of  August  1820,  whereby 
Steele  promised  to  pay  Carneal  or  order,  at  the  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United  States,  at  Cin- 
cinnati, the  sum  of  $11,563  in  sixty  days  after  date;  which 
note  was  afterwards  successively  indorsed  by  Carneal  and 
Lytle,  and  was  discounted  by  the  bank,  and  dishonoured  at 
its  maturity. 

The  declaration  is  for  money  lent  and  advanced,  and  the 
suit  is  authorized  to  be  brought  in  this  form  jointly  against 
all  the  parties  to  the  note,  by  a  statute  of  Ohio.  The  pro- 
cess was  served  upon  Steele  and  Lytle,  but  returned,  ".not 
served"  upon  Carneal.  Judgment  was  afterwards  duly  ob- 
tained against  Steele  and  Lytle,  and  a  scire  facias  issued 
according  to  another  statute  of  Ohio  against  Carneal,  to 
which  he  appeared,  and  pleaded  the  general  issue  of  non 
assumpsit,  at  the  January  term  of  the  court  in  .1825. 
The  cause  was  then  regularly  continued  until  July  term 
1827,  when  by  leave  of  the  court  he  pleaded^  as  a  further 
plea,  the  receipt  of  certain  real  estate  of  Lytle  by  the  bank, 
after  the  commencement  of  the  suit,  in  satisfaction  of  the 
debt  due  upon  the  note,  and  prayed  judgment  if  the  plain- 
tiffs their  action  ought  furtfier  to  have  or  maintain  against 
him.     To  this  pica  there  wa^  a  replication,  and  issue  to  the 
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country ;  and  at  June  term  1828,  the  cause  was  tried  and  a 
verdict  was  found,  and  judgment  thereupon  entered  fbr  the 
defendant.  A  bill  of.  exceptions  was  taken  at  the  trial,  upon 
which  the  questions  arose  which  have  been  discussed  at  the 
bar,  and  upon  which  the  opinion  of  the  Court 'is  now  to  be' 
delivered. 

The  first  question  is,  whether  the  plea  of  satisfaction,  so 
as  above  pleaded,  is  a  substitution  fbt  the  former  plea  of 
non  assumpserunt,  so  as  to  displace  it  entirely,  ot  whether 
it  is  an  auxiliary  plea,  so  that  both  issues  were  properly  be- 
fore the  jury  at  the  trial  upon  which  they  might  pronounce 
their  verdict:  The  latter  is  contended  for  by  the  defendant 
in  error,  and  was  supported  by  the  judgment  of  the  circuit 
court. 

It  is  admitted  that  a  plea  puis  darrien  continuance  is 
always  pleaded  by  way  of  substitution  for  the  former  plea, 
on  which  no  proceeding  is  afterwards  had(a).  The  prewsnt 
plea  was  in  fact  pleaded  after  the  last  continuance,  although 
it  is  not  so  stated  in  the  plea.  It  differs  from  a  technical 
plea  of  puis  darrien  continuance,  only,  in  this  circumstance, 
that  the  satisfaction  is  alleged  to  have  been  after  the  com- 
mencement of  the  suit,  instead  of  after  the  last  continuance 
of  the  suit.  In  principle,  however,  they  do  not  differ,  since 
each  of  them  requires  the  same  commencement  and  conclu- 
sion; that  is,  instead  of  actio  non,  generally,  each  must  be 
pleaded  with  the  prayer  of  actio  non  uUerius  habere;  &c. 
and.  the  judgment  must  follow  th^  prayer,  and  is  repugnant 
to  and  incompatible  with  that  of  a  generaK  judgment  upon 
matters  before  the  suit  brought.  As  therefore,  the  same 
judgment  cannot  be  rendered  upon  the  general  issue,  and 
upon  such  a  plea  of  matters  arising  after  the  suit  brought,  it 
is  difficult  to  perceive  how  they  can  be  united.  But  it  is 
the  less  necessary  to  rest  any  absolute  decision  upon  this 
point,  because  we  are  all  of  opinion,  that  the  judgment  be- 
low ought  to  be  reversed  upon  the  exceptions  taken  to  the 
merits. 

The  court  below  ruled,  that  the  evidence  adduced  at  the 

(a)  Stephens  on  Pleading,  81.  88.     Comyn*i  Dig.  Abatement,  I.  24. 
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trial  was  not  sufficient  in  law  to  charge  the  defendant  as  in- 
dorser.  That  evidence  was  supposed  to  be  deficient  in  two 
respects ;  1st,  that  there  was  not  a  proper  demand  of  payment 
of  the  note  of  the  maker,  at  the  time 'when  it  became  due; 
and  2d,  that  due  noticie  was  not  given  of  the  non-payment 
to  the  defendant  as  indorser. 

Upon  the  first  point  the*  evidence  is,  that  on  the  day  when 
the  note  became  due,  the  note  was  in  the  bank  at  Cincinnati, 
the  bank  being  the  holder  thereof,  and  it  being  payable 
there,  and  that  after  the  usual  banking  hours  were  over,  it 
was  delivered  to  a  notary  by  the  officers  of  the  bank  for  pro- 
test, they  informing  him  at  the  time,  that  there  wete  no  funds 
there  for  the  payment  of  the  note.  We  are  all  of  opinion, 
that  this  was  a  sufficient  proof  of  a  due  demand  of  payment. 
Where  a  note  is  payable  at  a  bank,  it  is  not  necessary  to 
make  any  personal  demand  upon  the  maker  elsewhere.  •  It 
is  his  duty  to  be  at  the  bank  within  the  usual  hours  of  busi- 
ness to  pay  the  same,  and  if  he  omits  so  to  do,  and  a  demand 
is  there  made  of  payment  by  the  holder,  within  those  hours, 
and  it  is  refused  or  neglected  to  be  made,  the  holder  is  enti- 
tled to  maintain  his  action  for  such  dishonour.  But  where 
the  bank  is  itself  the  holder  of  the  note  so  payable,  no  for- 
mal demand  is  necessary  to  be  made  of  payment.  The 
maker  has  the  whole  period  of  the  usual  banking  hours  td 
pay  it,  and  if  he  does  not  pay  it  within  those  hours,  it  is  equi- 
v^ent  to  a  demand,  and- refusal  of  payment  on  his  part,  and 
the  note  ought  jfiot  to  be  delivered  out  for  protest  until  after 
those  hours  are  passed.  If  the  bank  has  funds  of  the  maker 
in  its  hands,  that  might  furnish  a  defence  to  a  suit  brought 
for  non-payment.  But  this  is  properly  matter  of  defence  to 
be  shown  by  the  party  sued,  like  any  other  payment,  and  not 
matter  to  be  disproved  by  the  bank,  by  negative  evidence. 
This  doctrine  was  recognised  by  this  Court  in  Fullerton  V8. 
The  Bank  of  the  United  States,  at  the  last  term.  1  Peiers^s 
Rep.  604.  617. 

Then  as  to  the  other  point  of  notice,  the  facts  are,  that 
the  defendant,  Carneal,  resides  in  Campbell  county,  in  the 
state  of  Kentucky.  The  note  became  due  on  the  24th  of 
October  1820,  and  on  the  next  day  the  notary  put  a  s(ealed 
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notice  of  the  protest  and  non-payment  into  the  post  office 
in  Cincinnati)  directed  ''  To  Thomas  D.  Carneal,  Campbell 
county,  Kentucky,"  the  postage  on  which  was  not  paid.  At 
that  time  Carncal's  residence  in  Campbell  county  was  with- 
out the  limits  of  any  post  town,  and  about  two  miles  from 
Cincinnati,  across  the  river  Ohio ;  and  his  residence  was  well 
known  to  the  officers  of  the  bank,' as  well  as  the  postmaster 
at  Cincinnati.  The  county  seat  of  Campbell  county  is  New- 
port, where  there  is  a  post  office,  about  three  miles  distance 
from  Carneal's  residence,  the  river  Licking  being  between 
them ;  and  there  is  also  cmother  post  office  at  Covington,  be- 
low the  river  Licking,  about  two  miles  distance  from  bis  re- 
sidence. In  October  1820,  the  mails  from  Cincinnati  passed 
once  a  week  only  through  Covington,  and  three  times  a  week 
through  Newport.  Carneal  was  in  the  habit  of  receiving 
letters  at  the.  Newport  office,  as  well  as  at  the  offices  in  Co- 
vington and  Cincinnati.  He  was  in  the  habit  of  receiving 
all  the  letters  directed  to  him  at  Cincinnati,  at  the  office  in 
that  place,  and  had  given  orders  to  the  postmasters  to  detain 
all  such  letters  there  until  he  called  for  them.  He  visited 
Cincinnati  very  frequently  and  almost  daily,  having  busi- 
ness and  being  a  director  of  a  bank  located  at  that  place. 
The  postmaster  was  in  the  habit  of  sending  letters  directed 
to  him,  in  Campbell  county,  by  the  Covington  mail,  when- 
ever he  observed  the  address,  unless,  as  was  sometimes  the 
case,  he  called  for  letters  at  the  office  before  the  Covington 
mail  was  sent.  But  other  letters,  directed  generally  to  Camp- 
bell county,  when  the  place  of  residence  of  the  party  was 
unknown,  were  sent  by  the  postmaster  to  Newport.  The 
notary  himself,  when  he  put  the  present  notice  into  the  post 
office  at  Cincinnati,  supposed  tliat  Carneal  received  all  his 
letters  at  that  office.  The  first  mail  which  left  Cincinnati 
for  Newport,  after  the  deposit  of  this  notice,  was  on  the  26tli 
of  October;  and  the  first  which  left  for  Covington  was  on 
the  28th  of  the  same  month.  There  is  no  evidence  in  the 
case  that  the  letter  in  question  went  cither  by  the  mail  of  the 
26th  to  Newport,  or  by  that  of  the  28th  to  Covington.  The 
.defendant,  Carneal,  has  not  produced  the  letter,  if  it  was  ever 
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received  by  Uim ;  and  the  circumstances  aiTord  a  strong  pre- 
sumption that  it  might  have  been  received  at  Cincinnati. 

Such  is  a  summary  of  the  material  facts,  upon  which  this 
Ck)urt  ifi  called  to  pronounce,  whether  there  was  due  dili- 
gence in  the  transmission  of  the.  notice  to  the  defendant. 
The  latter  having  asked  the  court  below  to  instruct  the  jury 
as  in  case  of  a  non-suit;  and  the  court  having  acceded  to 
his  request,  that  instruction  can  be  maintained  only  upon 
the  supposition  that  there  was  no  contrariety  of  evidence  as 
to  the  facts  which  ought  to  have  been  left  to  the  jury  ;  and 
consequently,  every  inference  fairly  deducible  from  the  facts 
which  afforded  a  presumption  of  due  notice,  ought  to  be 
made  in  favour  of  the  plaintiffs. 

It  is  difficult  to  lay  down  any  universal  rule,  as  to  what  is 
due  diligence  in  respect  to  notice  to  indorsers.  Many  cases 
must  be  decided  upon  their  own  particular' circumstances, 
however  desirable  it  may  be,  when  practicable,  to  lay  down 
a  general  rule.  When  notice  is  sent  by  the  mail,  it  is  suf- 
fient  to  direct  it  to  the  town  where  the  party  resides,  if  it  is 
a  post  town.  If  it  is  not,  then  to  the  post  office  or  post  town 
nearest  to  his  residence,  if  known.  But  the  rule,  as  to  the 
nearest  post  office,  is  not  of  universal  application,  for  if  the 
party  is  in  the  habit  of  receiving  his  letters  at  a  more  dis- 
tant post  office,  or  through  a  more  circuitous  route,  and 
that  fact  is  known  to  the  person  sending  notice,  notice 
sent  by  the  latter  mode  will  be*  good.  And  where  the  party 
is  in  the  habit  of  receiving  his  letters  at  various  post  offices, 
to  suit  his  own  convenience  or  business,  it  may  be  sufficient 
to  send  it  to  either.  The  object  of  the  law  in  ail  these  cases 
is  to  enforce  the  transmission  of  the  notice  by  such  a  route 
as  that  it  may  reach  the  party  in  a  reasonable  time.  This 
doctrine  is  fully  recognized  by  this  Court  in  the  case  of  The 
Bank  of  Columbia  t;^.  Lawrence,  decided  at  the  last  term. 
1  Peiera'a  Rep.  578. 

It  has  been  objected  that  the  direction  of  this  letter  to 
Campbell  county  generally  was  not  sufficient,  but  that  it 
ought  to  have  been  directed  to  the  nearest  office,  for  other- 
wise it  might  happen,  that  it  would  be  sent  to  a  post  office, 
which,  though  the  county  seat,  might  be  very  distant  from 
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the. residence  of  the  party.  Whether  a  mere  direction  to 
the  county  without  farther  specification,  where  the  party 
does  not  reside  in  any  town  therein,  would  be  sufficient  in 
all  cases  and  under  all  circumstances,  we  do  not  think  it 
necessary  to  decide.  That  question  may  well  be  left  until 
it  is  necessary  in  judgment.  But  where  the  description  is 
general,  if  it  is  in  fact  sent  to  the  proper  post  office,  or  if, 
after  due  inquiry  it  is  the  only  description  within  the  reach 
of  the  person  sending  the  notice,  we  think  it  may  be 
safely  declared  to  be  sufficiently  certain,  and  that  a  different 
doctrine  would  materially  clog  the  circulation  of  negotiable 
paper.  We  think  the  description  in  the  present  case  was 
in  every  view  sufficient.  There  was  no  mis-direction ;  for 
Carneal  did  live  in  Campbell  county.  His  actual  residence 
was  well  known  to  the  postmaster  at  Cincinnati,  and  the 
description  did  not  and  could  not  mislead  him.  If  the  di- 
rection was  observed,  it  would  be  sent  to  Covington,  or 
would  be  delivered  at  Cincinnati.  If  not,  it  would  be  sent 
at  farthest  to  Newport. 

Then,  was  the  notice  in  fact  duly  given,  or  duly  sent 
through  the  proper  post  office  ?  We  are  all  of  opinion  that 
it  was.  The  post  office  at  Cincinnati  was  almost  as  near  to 
the  party's  residence  as  that  at  Covington.  The  difference 
is  too  trifling  to  afford  any  just  ground  of  preference;  and 
Cincinnati  was  the  place  where  he  was  most  likely  to  re- 
ceive the  letter  promptly,  since  it  was  the  place  of  his  busi- 
ness and  of  his  habitual  and  almost  daily  resorU  If  it  had 
never  been  transmitted  from  that  office  at  all,  we  are  not 
prepared  to  say,  that  under  such  circumstances,  the  notice 
left  there  was  not  of  itself  sufficient,  since  the  party  was 
known  there  and  his  description  unequivocal.  It  does  not 
appear  in  point  of  fact,  that  it  ever  left  that  place  for  any 
other  post  office.  If  it  did  not,  the  strong  presumption  is, 
that  it  was  there  delivered  to  the  party.  But  if  it  was  sent 
to  Newport,  how  can  the  Court  say  that  it  was  mis-sent?  The 
party  was  in  the  habit  of  receiving  letters  there ;  it  was  the 
county  seat ;  and  the  mail  by  that  route  was  three  times  a 
week,  and  that  by  Covington  only  once  a  week.  The  pro- 
babilities, therefore,  in  favour  of  an  early  receipt  of  the  let- 
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ter  from  this  circumstance  might  fairly  balance  any  in  the 
opposing  scale,  from  the  increase  of  distance  and  the  inter- 
vention of  the  river  Licking.  And  in  fact  the  letter  would 
at  that  time  have  reached  Newport,  two  days  earlier  than  it 
would  have  reached  Covington.  We  think  it  would  be  in- 
convenient and  dangerous  to  lay  down  any  rule,  that  the 
person  sending  a  notice,  ought  under  such  circumstances  to 
direct  the  letter  to  the  nearest  post  office.  We  think  that 
the  notice  would  have  been  good  by  either  route;  indeed 
good,  if  left  at  the  post  office  at  Cincinnati. 

A  suggestion  has  been  made  at  the  bar,  that  a  letter  to 
the  indorser  stating  the  demand  and  dishonour  of  the  note, 
is  not  sufficient,  unless  the  party  sending  it  also  informs  the 
indorser  that  he  is  looked  to  for  payment.  But  when  such 
notice  is  sent  by  the  holder,  or  by  his  order,  it  necessarily 
implies  such  a  responsibility  over.  For  what  other  purpose 
could  it  be  sent  9  We  know  of  no  rule  that  requires  any 
formal  declaration  ta  be  made  to  this  effect.  It  is  sufficient, 
if  it  may  be  reasonably  inferced  from  the  nature  of  the  no- 
tice. 

For  these  reasons  we  are  all  of  opinion  that  the  judgment 
of  the  circuit  court  ought  to  be  reversed ;  and  the  cause  re- 
manded, with  directions  to  award  a  venire  facias  de  novo. 
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David  Canter,  Appellant  vs.  The  American  and  Ocean  In- 
surance Company  of  New  York,  Appellee.    - 

A  motion  to  dismiss  a  si^it  for  want  of  jurisdiction,  applies  solely  to  caset  where 
this  Court  has  not  jurisdiction  of  the  cause ;  and  not  where  the  circuit  court 
haseiceeded  its  proper  jurisdiction  in  the  particular  case. 

THIS  case  was  heard,  and  decided  upon  the  prelimiDaiy 
question  which  it  involved,  in  January  term  1828.  See  1  Peferf, 
511.  On  the  hearing,  tlie  Supreme  Court  decided  in  favour 
of  the  claimant,  and  decreed  restitution  of  the  cotton,  which 
was  the  subject  of  controversy.  By  the  mandate,  directed 
to  the  circuit  court,  it  was  ordered,  <^  that  such  execptitm 
and  proceedings  be  had  as,  according  to  right  and  justice, 
and  according  to  the  laws  of  the  United  States,  ought  to  be 
had.''  The  mandate  being  filed  in  the- circuit  court,  it  was 
ordered  that  the  same  be  recorded,  ''  that  the  case  be  put 
on  the  docket,  and  it  be  referred  to  the  officer  of  this  court 
to  examine  into  the  damages  sustained  by  the  claimant, 
David  Canter,  in  consequence  of  the  proceedings  of  the 
libellants;  and  report  thereon  at  as  early  a  day  as  possible 
to  the  court." 

Upon  this  order  of  court  being  made,  Mr  Canter  filed  a 
statement  of  his  claim,  and  the  case  went  before  the  register. 

The  counsel  for  the  defendants  filed  with  the  register  the 
following  protest : 

And  now,  on  this  sixteenth  day  of  July,  one  thousand 
eight  hundred  and  twenty-eight,  the  said  libellants,  by  Pe- 
tegru  and  Cruger,  their  proctors,  object  to  the  order  of  re- 
ference made  by  the  honourable  the  circuit  court  of  the 
United  States,  for  the  sixth  circuit,  to  ascertain  the  damages 
alleged  to  have  been  sustained  by  the  respondent  in  this 
case,  and  they  article  and  protest  against  all  acts  and  pro- 
ceedings under  the  same  for  these  reasons,  to  wit :  1st,  That 
the  mandate  of  the  Supreme  Court  of  the  United  States, 
gives  no  authority  or  instructions  to  the  circuit  court,  to 
inquire  into  damages.     2d,  That  the  decrees  of  the  district. 
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circuit  and  Supreme  courts  do  not  award  damages  to  the 
respondent.  3d)  That  the  libellants  are  not  in  any  manner 
liable  for  damages.  4th,  That  at  all  events  the  inquiry  as 
to  damages,  cannot  extend  beyond  the  amount  of  libellants' 
stipulations,  by  which  alone  they  are  before  the  Court. 

Petegru  &  Ckugeu,  Proctors  for  Libellant. 

THbse  objections  were  disallowed,  and  the  register  pro- 
ceeded to  take  evidence  subject  to  the  protest,  and  to  exa- 
mine into  the  claim  of  damages;  and  afterwards  made  a  re- 
port upon  the  claim  to  the  circuit  court. 

The  circuit  court  having  by  their  decree  disallowed  the 
claims  of  the  appellant  to  damages,  with  the  exception  of  a 
small  amount,  on  appeal  was  entered  to  this  Court. 

Mr  Cruger,  for  the  appellees,  moved  to  dismiss  the  appeal, 
on  the  ground  that  the  mandate  of  this  Court  did  not  autho- 
rise any  proceedings  in  the  circuit  court  for  the  assessment 
of  damages. 

The  motion  was  supported  by  Mr  Cruger  for  the  appellees, 
and  opposed  by  Mr  Coxe  and  Mr  Webster  for  the  appellant. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

The  motion  made  is,  to  dismiss  this  case  for  want  of  juris- 
diction. But  a  motion  to  dismiss  a  suit,  for  want  of  juris- 
diction, applies  solely  to  cases  where  this  Court  has  not 
jurisdiction  of  the  couse,  and  not  to  cases  where  the  circuit 
court  has  exceeded  its  proper  powers  in  the  particular  cose. 
In  the  present  case,  this  Court  has,  certainly,  jurisdiction  to 
revise  the  decree  complained  of  in  the  circuit  court.  Whe- 
ther that  decree  was  proper  or  not,  after  the  mandate  of 
this  Court,  is  matter  for  discussion  upon  an  argument  upon 
the  merits  of  that  decree ;  but  not  on  a  motion  like  the  pre- 
sent.   The  motion  is,  therefore,  overruled. 
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James  Comolly  and  others,  Appellai!o*s  vs.  Richard  Tati^s 

and  others,  appellees. 

When  there  is  no  change  of  the  parties  to  a  suit,  daring  its  progress,  a  joritdietion 
depending  on  the  condition  of  the  parties,  is  governed  by  that  condition  as  it 
was  at  the  commencement  of  the  suit.    [665] 

If  an  alien  should  sue  a  citizen,  and  should  omit  to  state  the  character  of  the 
parties  in  the  bill,  though  the  Court  could  not  eiercise  jurisdiction  while  the 
defect  in  the  bill  remained,  yet  it  might,  as  is  every  day's  practice,  be  coneet- 
ed  at  any  time  before  the  hearing,  and  the  Court  would  not  hesitate  to  decree 
in  the  cause.    [565] 

The  suit  was  originally  instituted  by  aliens  and  a  citizen  of  the  United  Statea  as 
complainants,  against  the  defendants,  citizens  of  the  United  States.  lo  the 
progress  of  the  cause,  and  before  the  final  hearing,  the  name  of  the  dtixen  of 
the  United  States  who  was  one  of  the  plaintiffs,  was  struck  out  and  be  was 
made  a  defendant  by  the  Court.  It  was  held :  The  substantial  parties,  plain- 
tiffs, those  for  whose  benefit  the  decree  is  sought,  are  aliens,  and  the  Court 
has  original  jurisdiction  between  therh  and  all  the  defendants.  But  they  pie- 
vented  the  ezercise  of  this  jurisdiction  by  uniting  with  themselves  a  person 
between  whom  and  one  of  the  defendants  the  Court  could  not  take  jurisdiction : 
strike  out  his  name  as  a  complainant,  and  the  impediment  is  removed  to  the 
exercise  of  that  original  jurisdiction  which  the  Court  possessed  between  the 
alien  parties,  and  all  the  citizen  defendants.  There  is  no  objection,  founded  on 
convenience  or  law,  to  this  course.    [565] 

THIS  was  an  appeal  from  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky,  in  which  court  the  ap- 
pellants were  complainants,  and  the  appellees  were  defend- 
ants. 

In  the  circuit  court  of  Kentucky,  on  the  20th  of  February 
1818,  Thomas  Conolly,  James  Conolly,  Margaret  Conolly, 
David  David,  and  Francis  Badley,  aliens  and  subjects  of  the 
king  of  the  united  kingdoms  of  Great  Britain  and  Ireland^ 
and  Samuel  Mifflin,  a  citizefn  of  the  state  of  Pennsylvania^ 
filed  their  bill  against  certain  defendants,  claiming  to  have 
an  equitable  title  to  a  large  tract  of  lands  in  right  of  colonel 
John  Conolly  deceased,  situated  at  the  falls  of  Ohio,  in  the 
state  of  Kentucky.  The  defendants  in  the  bill  were  Richard 
Taylor,  Fortunatus  Cosby  and  Henry  Clay,  citizens  of  Ken- 
tucky, and  William  Lytle,  described  in  the  subpcena  as  a 
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citizen  o/*  Kentucky,  but  who  was  in  fact  a  citizen  of  th$ 
state  of  Ohio.  The  subpcena  was  served  on  all  the  defend- 
ants, Mr  Lytle  having  been  found  by  the  process  in  Ken- 
tucky. 

The.  answer  of  Mr  Lytle  protests  against  the  jurisdiction 
of  the  circuit  court,  he  being  a  citizen  of  the  state  of  Ohio* 

In  the  further  progress  of  the  suit  before  the  circuit  court, 
at  May  term  1823,  on  motion  on  the  part  of  the  complain- 
ants, the  name  of  Samuel  Mifflin  was  struck  out  of  the  bill 
as  a  plaintiff,  and  he  was  made  a  defendant;  after  which  he 
answered  an  amended  bill  filed  against  him. 

When  therefore  the  case  came  on  to  a  hearing  in  the  cir- 
cuit court,  at  May  term  1826,  the  parties  complainants  were 
all  aliens  and  subjects  of  the  king  of  Great  Britain  and  Ire- 
land ;  two  of  the  defendants  were  citizens  of  the  state  of 
Kentucky,  one  of  them  was  a  citizen  of  the  state  of  Ohio, 
and  Samuel  Mifflin  was  a  citizen  of  the  state  of  Pennsyl- 
vania. 

The  cause  was  argued  upon  an  objection  to  the  jurisdic- 
tion of  the  case  in  the  circuit  court  of  Kentucky,  and  upon 
its  merits.  This  Court  being  divided  upon  the  merits,  and 
no  opinion  having  been  expressed  upon  any  other  question 
in  the  cause  but  that  of  jurisdiction;  the  reporter  does  not 
consider  himself  permitted  to  state  any  of  the  facts  of  the 
case,  or  the  arguments  of  counsel,  other  than  those  connect- 
ed with  that  point. 

The  counsel  for  the  plaintiffs  in  error  were  Mr  Wirt,  at- 
torney general,  Mr  Wickliffe,  and  Mr  Peters.  For  the  de- 
fendants, Mr  Sergeant  and  Mr  Nicholas. 

r 

In  support  of  the  jurisdiction  of  the  Court,  it  was  argued, 
that  it  was  a  subject  of  frequent  regret  that  the  whole  juris- 
diction proposed  by  the  constitution  for  the  courts  of  the 
United  States,  has  not  been  conferred  by  congress  on  these 
courts.  The  wise  policy  of  the  constitution  has  failed  to 
take  effect ;  and  justice  has  often  fallen  short  and  been  de- 
feated by  the  mere  defect  of  the  judiciary  system. 

The  Court  will  hot  be  disposed,  therefore,  to  narrow  the 
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defective  legislation  which  has  taken  place,  by  putting  on  it 
a  too  rigorous  construction. 

In  the  present  instance  it  requires  only  a  fair  construction 
of  the  act  of  congress  to  sustain  the  jurisdiction.  All  the 
cases  cited  on  the  other  side  are  admitted,  but  it  is  conceiv- 
ed that  they  do  not  touch  the  question  of  jurisdiction  in  this 

case. 

The  nth  section  of  the  judiciary  act  of  1789,  gives  juris- 
diction to  the  circuit  courts  "of  all  suits  of  a  civil  nature  at 
common  law  or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  the  United  States  are  plaintiffs  or  petitioners, 
or  an  alien  is  a  party,  or  the  suit  is  between  the  citizen  of  a 
state  where  the  suit  is  brought,  and  a  citizen  of  another 
state."  Thus  the  act  presents  three  distinct  classes  of  cases, 
where  the  Court  takes  jurisdiction  from  the  character  of  the 
parties;  1st,  where  the  United  States  are  plaintiffs  or  peti- 
tioners ;  2d,  where  an  alien  is  a  party ;  and  3d,  where  the  ac- 
tion is  between  a  citizen  of  the  state  where  the  suit  is  brought, 
and  a  citizen  of  another  state. 

The  counsel  for  the  appellees  suppose  that  this  case  falls 
within  the  third  class,  and  they  have  cited  several  cases  de- 
cided in  the  circuit  courts  to  show  that  where  the  case  does 
fall  under  the  third  class,  one  of  the  parties  must  be  a  citizen 
of  the  state  in  which  the  suit  is  brought. 

If  it  were  conceived  that  the  case  did  belong  to  the  third 
class,  it  might  well  be  contended  that  the  objection  came  too 
late  from  Mr  Ly tie ;  because  it  is  a  privilege  on  which  the 
party  may  insist,  or  may  waive  at  pleasure ;  and  that  after  ap- 
pearing and  answering  to  the  merits,  it  is  too  late  to  make 
it.  Gracie  vs.  Palmer,  8  Wheaton,  699.  The  case  of  the 
Abbey,  1  Masotij  360.     3  Mason,  158. 

Lytle  appeared  and  answered  to  the  merits;  and  although 
in  his  answer  he  suggests  an  objection  to  the  jurisdiction  of 
the  court,  he  does  not  state  the  specific  ground  of  his  ob- 
jection. 

Besides,  according  to  the  chancery  practice,  a  plea  in 
abatement  to  the  jurisdiction,  and  an  answer  to  the  merits 
cannot  stand  together,  but  the  answer  overrules  the  plea. 
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But  the  conclusive  answer  to  the  objection  of  the  want  of 
jurisdiction  is,  that  this  case  does  not  belong  to  the  thifd 
class  of  cases  put  by  the  judiciary  act,  but  belongs  to  the 
second. 

The  third  class  being  of  suits  between  citizen  and  citizen, 
has  been  judicially  settled  to  relate  to  cases,  not  where  citi- 
zens were  the  nominal  parties  only,  but  where  the  interests 
also  are  citizen  interests. 

In  Brown  et  al.  t;^.  Strode,  5  Cranch^  303,  this  Court  de- 
cided, that  the  courts  of  the  United  States  have  jurisdiction 
of  a  case  between  citizens  of  the  same  state,  where  the 
plaintiffs  are  orUy  nominal  parties  for  the  use  of  an  alien. 
The  plaintiffs,  in  that,  were  the  justices  of  the  peace  for  the 
county  of  Stafford  in  Virginia,  and  were  all  citizens  of  that 
state.  The  defendant  Strode  was  also  a  citizen  of  that 
state.  The  action  was  on  an  executor's  bond :  no  one  could 
have  sued  on  that  bond  but  the  plaintiffs,  to  whom  the  bond 
had  been  given.  They  were,  therefore,  necessary  and  in-^ 
dispensable  parties. 

But  the  interests  involved  in  the  suit  being  the  interest  of 
an  alien;  the  suit  being  for  the  use  of  the  alien;  the  no- 
minal plaintiffs  being,  quo  ad  hoc,  merely  trustees  for  the 
alien,  sueing  solely  for  his  benefit,  without  any  interest  in 
the  subject  themselves,  the  jurisdiction  was  maintained  on 
this  ground  and  on  this  alone. 

So  here,  MifHin,  one  of  the  nominal  plaintiffs,  had,  and 
still  has,  no  manner  of  interest  in  the  case.  He  is  a  mere 
trustee  under  the  will  of  John  Conolly,  for  the  alien  com- 
plainants, and  the  suit  is  brought  solely  for  the  use  of  aliens. 

In  principle  the  case  is  identical  with  that  of  Brown  et  al* 
V8.  Strode.  Like  that  it  is  purely  a  suit  for  the  recovery  of 
alien  interests,  and  like  that  this  suit  is  well  founded,  as 
being  in  substance  a  suit  by  aliens. 

Again,  MifHin  was  a  party  solely  for  conformity ;  that  is, 
a  merely  formal  party.  The  test  of  a  defendant  being 
merely  a  formal  party  is,  that  no  decree  can  be  rendered 
against  him,  that  is,  against  his  interests  or  affecting  his 
interest.  E  converso,  the  test  of  a  complainant  being 
merely  a  formal  party,  is,  that  no  decree  can  be  rendered 
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for  him ;  that  is,  no  decree  in  favour  of  his  interests ;  and 
the  joinder  or  non-joinder  of  such  a  party  cannot  affect  his 
interests. 

In  support  of  which  cited  the  following  authorities.  Rus- 
sell V8,  Clark,  7  Cranch,  69 ;  Wormley  va.  Wormley,  8 
Wheatan,  421 ;  West  va.  Randall,  2  Maaon,  181. 

The  suit,  then,  being  substantially,  and,  according  to 
Brown  and  others  t;^.  Strode,  a  suit  by  aliens,  is  it  any  ob- 
jection to'the  jurisdiction  of  the  court  that  some  of  the  de- 
fendants are  citizens  of  Kentucky,  where  the  suit  is  brought, 
and  one  of  them  is  a  citizen  of  Ohio  ?  Is  it  necessary,  when 
the  plaintiffs  are  aliens,  that  the  defendants  should  be  citi- 
zens of  the  particular  state  where  the  suit  is  brought  ? 

The  judiciary  act  does  not  make  this  necessary.  The 
11th  section  gives  the  jurisdiction  where  an  alien  ia  a  party ^ 
without  a  word  more ;  there  is  no  qualification  of  this  juris- 
diction from  the  residence  of  the  opposite  parties ;  it  is 
enough  if  they  be  citizens  of  the  United  States. 

Will ,  this  Court  create  a  limitation  on  their  jurisdiction 
when  the  law  has  created  none. 

Is  it  not  the  object  of  the  law  and  of  the  constitution,  in 
all  cases,  to  give  the  alien,  where  he  is  a  party  to  the  suit,  an 
impartial  tribunal  in  the  courts  of  the  nation  9  And  is  not 
this  object  as  strongly  demanded,  where  his  antagonists  are 
cithsens  of  different  states,  as  where  they  are  citizens  of  the 
same  state  9 

The  manifest  object  of  the  constitution  and  law,  is  to  pre- 
vent the  alien  from  being  driven  into  the  state  courts,  and 
there  encountering  the  prejudices  which  were  to  be  appre- 
hended in  the  local  courts;  but  this  salutary  purpose  will  be 
totally  defeated,  if  by  the  residence  of  his  adversaries  in 
different  states  you  compel  him  to  go  into  the  courts  of  the 
state  where  some  of  them  reside.  Hence  the  law  founds 
the  jurisdiction  in  any  case  where  an  alien  is  a  party. 

If  you  limit  his  right  to  a  case  in  which  all  his  adversaries 
reside  in  tlie  same  state,  you  defeat,  so  far,  the  salutary  pur- 
pose of  the  constitution  and  the  law. 

Reverse  the  case,  suppose  that  citizens  of  different  states 
have  a  joint  claim  against  an  alien,  can  they  not  bring  a  suit 
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against  him  in  the  federal  court  9  The  single  criterion  of  ju- 
risdiction put  by  the  law  has  occurred.  "  An  alien  is  a  ptirty, 
and  it  is  no  where  said  that  the  opposite  parties  must  all 
belong  to  the  same  state." 

Will  you  not  apply  the  same  rule,  where  the  alien  is  the 
plaintiff,  the  case  being  the  same? 

So  far  as  the  Court  appear  to  have  touched  this  question 
in  former  cases,  it  may  be  inferred,  that  their  construction 
is  that  which  has  been  indicated. 

When  the  case  is  one  between  citizens,  it  is  necessary  to 
show  the  jurisdiction  in  the  bill  or  declaration,  by  averring 
that  the  plaintiff  is  a  citizen  of  one  state,  and  the  defendant 
of  another.  But  when  an  alien  is  a  party,  the  jurisdiction 
has  been  held  to  be  sufficiently  shown  by  stating  that  fact, 
without  averring  that  the  defendant  is  a  citizen  of  the  state 
in  which  the  suit  is  brought.  Gracie  et  al.  vs.  Palmer  et  al. 
8  fVheatony  699. 

The  11  th  section  contains  this  further  provision,  "  that  no 
civil  suits  shall  be  brought  before  either  of  the  said  courts 
against  an  inhabitant  of  the  United  States,  by  any  original 
process  in  any  other  district,  than  that  whereof  he  is  an  in- 
habitant or  in  which  be  shall  be  found  at  the  time  of  suing 
the  writ." 

Does  this  apply  to  suits  brought  by  aliens,  or  is  it  confined 
to  suits  brought  by  citizens?  Considered  as  applying  to  suits 
brought  by  citizens,  it  has  been  judicially  pronounced  to  be 
a  very  inconvenient  restriction  on  the  constitutional  grant  of 
jurisdiction.  White  va,  Fenner,  1  Mason,  521.  That  it 
should  apply  to  suits  by  aliens  may  be  well  questioned. 
.  The  only  substantial  and  real  parties  in  interest  to  this  suit 
were  the  aliens.  Mr  Mifflin  was  made  a  party  complain- 
ant at  the  commencement  of  the  proceedings,  but  it  was  af- 
terwards found  that  in  order  to  carry  into  effect  the  object 
of  the  bill,  and,  to  obtain  from  him,  what  the  real  parties  had 
a  right  to  demand,  it  was  necessary  to  make  him  a  defend- 
ant. Thus,  therefore,  in  the  circuit  court,  when  the  case  was 
heard,  all  the  parties  plaintiffs,  even  nominally,  were  aliens ; 
and  the  defendants  were  all  citizens  of  the  United  States, 
and  alleged  to  be  so  on  the  record. 
Vol.  II.— 3  V 
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For  the  defendants  in  error  it  was  contended  that  the  cir- 
cuit court  of  the  Kentucky  district  had  no  jurisdiction,  the 
bill  of  complaint,  which  is  the  foundation  and  commence- 
ment of  the  suit  in  equity,  states  Samuel  F.  Mifflin,  one  of 
the  complainants,  to  be  a  citizen  of  Pennsylvania,  and  Wil- 
liam Ly  tie,  one  of  the  defendants,  to  be  a  citizen  of  Ohio* 
William  Lytle  pleaded  to  the  jurisdiction,  and  thus  saved  his 
right  to  object,  even  if  he  had  had  power  to  waive  it,  which 
he  had  not.  Consent  cannot  give  jurisdiction.  The  objec- 
tion is  not  founded  upon  the  provision,  that  a  citizen  shall 
not  be  sued  in  the  courts  of  the  United  States,  except  io 
the  state  where  he  resides,  or  is  found  at  the  time  of  serving 
the  process.  That  is  a  privilege  which  he  may  waive  by 
appearance.  It  rests  upon  that  part  of  the  act  of  congress, 
(Act  of  1789,  sec.  1 1 .)  which  expressly  limits  the  jurisdiction, 
(and  so  far  as  it  rests  upon  the  character  of  the  parties),  to 
suits  between  citizens  of  different  states,  one  of  them  being 
"  a  citizen  of  the  state  where  the  suit  is  brought."  There 
18  Qo  doubt  that  the  jurisdiction.  Under  the  constitution, 
might  have  been  more  extensive.  The  terms  of  the  con- 
stitution only  require  that  the  parties  should  be  citizens  of 
difierent  states.  But  the  uniform  construction  of  this  grant 
of  power  has  been,  that  it  is  to  be  exercised  by  the  judiciary 
only,  to  the  extent  which  congress  may  authorise. 

It  is  perfectly  clear,  upon  this  statement,  that  the  circuit 
court  had  no  jurisdiction  between  Mifflin  and  Lytle.  Sec- 
tion 11,  of  the  act  of  the  24th  of  September  1769.  The 
Court  is  bound  to  notice  the  question  of  jurisdiction,  when- 
ever it  may  occur,  and  however  proposed.  2  DalL  368.  The 
plaintiff  may  assign  as  error,  the  want  of  jurisdiction,  though 
the  tribunal  of  the  United  States  were  resorted  to  by  him- 
self.    The  Court  must  sec  that  it  has  jurisdiction. 

The  jurisdiction  must  appear  on  the  record  affirmatively. 
Every  thing  must  be  alleged  that  is  necessary  to  give  juris- 
diction. 3  Dall  382.  4  JDall  8.  1  Cranch,  343.  2  Cranch, 
186.     6  Cranch,  185.     6  Wheat.  450. 

This  would  be  clear,  if  Mifflin  and  Lytle  were  the  sole 
parties.  Does  their  joinder  with  others  make  any  difference  9 
The  answer  has  long  since  been  given.     The  plaintiffs  and 
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defendants  must  all  be  competent  to  sue  and  be  sued.  Straw- 
bridge  vs.  Curtis,  3  Cranch,  267.  Hope  Insurance  Com- 
pany va.  Boardman,  5  Cranch,  57.  Bank  of  the  United 
States  V3.  Deveraux,  5  CrancA,  61. 

If  the  plaintiiTs  be  not  all  competent,  it  is  immaterial  whe- 
ther the  joinder  is  from  necessity  or  voluntary.  Corporation 
of  New  Orleans  va.  Winter,  I  Wheat.  91.  94.  .Ward  va. 
Arredondo,  1  PainSy  410.  The  rule  is  the  same  as  to  de* 
fendants. 

Some  exceptions  have  been  made,  out  of  the  generality  of 

the  proposition;  but  none  that  in  its  terms  or  spirit  can  com- 
prehend the  present  case.  In  Cameron  va.  M^Roberta^  3 
fVheat.  591,  it  was  decided,  that  if  a  distinct  interest  vested 
in  one  of  the  parties  defendant^  he  being  the  one  within  the 
jurisdiction,  so  that  substantial  justice  could  be  done,  aofar 
aa  he  voaa  concerned^  without  affecting  the  other  defendants, 
the  jurisdiction  of  the  Court  might  be  exercised  as  to  him 
alone.  That  is,  to  apply  it  to  the  present  case,  if  Lytle  were 
within  the  jurisdiction,  the  case  might  proceed  against  him 
alone;  for  here,  Lytle  was  the  sole  party  in  interest.  It 
so  appears  by  the  bill  of  complaint,  the  title  having  come 
to  be  entirely  vested  in  him.  But  he  who  was  thus  the  only 
material  party,  was  the  very  party  who  was  out  of  the  juris- 
diction, and  not  amenable  to  the  Court. 

So,  it  is  very  true,  that  the  joinder  of  a  mere  formal  party 
defendant,  does  not  take  away  the  jurisdiction.  Wormley  va. 
Wormley,  8  Wheat.  421.  451.  The  criterion  in  such  cases 
is  whether  a  decree  is  sought  against  him.  Ward  va.  Arre- 
dondo, 1  PainSy  410.  If  he  be  a  material  party,  he  must  be 
brought  in,  even  though  the  jurisdiction  would  thereby  be 
ousted.  Harrison  va.  Rowan,  Circuit  Courts  New  Jeraey  Dta- 
trict.  Bui  Lytle  was  not  a  mere  formal  party,  he  was  an  in- 
dispensable party,  without  whom  no  decree  could  be  nuule. 

So,  if  improper  persons  be  made  parties  by  mistake,  who 
are  not  subject  to  the  jurisdiction.  Carneal  va.  Banks,  10 
Hlieat.  187,  188.  But  here  there  was  no  such  mistake  in 
joining  improper  persons. 

There  is  no  case,  therefore,  where  the  decision  has  been 
contrary  to  what  is  now  contended  for.     The  opinion  that 
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in  a  suit  at  common  law  in  Pennsylvania,  where  non  est  in- 
ventus is  returned  as  to  one  who  is  not  subject  to  the  juris^ 
diction,  (2  Wash.  C.  C.  Rep.  505.  1  Petera'a  Rep.  43J, 
note)  the  proceedings  may  go  on  against  the  others;  has  no 
application. 

It  is  true,  that  in  this  case,  the  court  in  1821,  (three  yeacs 
after  suit  brought)  permitted  the  complainants  to  amend  their 
bill,  by  strikihg  out  Mr  Mifflin  as  complainant,  and  making 
him  a  defendant.  But  this  was  itself  an  exercise  of  judicial 
authority,  which  could  not  rightfully  take  place,  but  in  a  case 
over  which  the  court  had  previously  a  power.  The  court 
could  not  make  the  amendment,  unless  it  first  had  jurisdic- 
tion. The  time  of  suit  brought,  is  the  period  to  which  the 
question  of  jurisdiction  applies.  Mollan  t;^.  Torrance,  9 
Wheat.  537.  It  cannot  afterwards  be  either  vested  or  di- 
vested. 

'  Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

As  an  objection  was  made  to  the  jurisdiction  of  the  Court 
in  this  case,  it  may  be  proper,  in  order  to  prevent  a  pos- 
sible misunderstanding  of  the  principle  on  which  jurisdic- 
tion is  sustained,  briefly  to  state  it. 

The  bill  is  filed  in  the  court  of  the  United  States,  sitting 
in  Kentucky,  by  aliens  and  by  a  citizen  of  Pennsylvania. 
The  defendants  arc  citizens  of  Kentucky,  except  one  who  is 
a  citizen  of  Ohio,  on  whom  process  ^as  served  in  Ohio. 
The  jurisdiction  of  the  court  cannot  be  questioned,  so  far 
as  respects  the  alien  plaintifls.  *  As  between-  the  citizen  of 
Pennsylvania  and  of  Ohio,  neither  of  them  being  a  citizen 
of  the  state  in  which  the  suit  was  brought,  the  court  could 
exercise  no  jurisdiction.  Had  the  cause  come  on  for  a 
hearing  in  this  state  of  parties,  a  decree  could  not  have 
been  made  in  it  for  the  want  of  jurisdiction.  The  name  of 
the  citizen  plaintifl*,  however;  was  struck  out  of  the  bill  be- 
fore the  cause  was  brought  before  the  court;  and  the  ques- 
tion is,  whether  the  original  defect  was  cured  by  this  cir- 
cumstance ;  whether  the  court,  having  jurisdiction  over  all 
the  parties  then  in  the  cause,  could  make  a  decree. 

The  counsel  for  the  defendants  maintain  the  negative  of 
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this  question.  They  contend  that  jurisdiction  depends  on 
the  state  of  the  parties  at  the  commencement  of  the  suit; 
and  that  no  subsequent  change  can  give  or  take  it  away. 
They  say,  that  if  an  alien  becomes  a. citizen  pending  the 
suit,  the  jurisdiction  which  was  once  vested  is  not  divested 
by  this  circumstance.  So,  if  a  citizen  sue  a  citizen  of  the 
same  state,  he  cannot  give  jurisdiction  by  removing  himself^ 
and  becoming  a  citizen  of  a  different  state. 

This  is  true,  but  the  court  does  not  understand  the  prin- 
ciple  to  be  applicable  to  the  case  at  bar.  Where  there  is 
no  change  of  party,  a  jurisdiction  depending  on  the  condi- 
tion of  the  party  is  governed  by  that  condition,  as  it  was  at 
the  commencement  of  the  suit.  The  court  in  the  first  case 
had  complete  original  jurisdiction;  in  the  last  it  had  no 
jurisdiction  either  in  form  or  substance.  But>  if  an  alien 
should  sue  a  citizen,  and  should  omit  to  state  the  character 
qf  the  parties  in  the  bill :  though  the  court  could  not  ex- 
ercise its  jurisdiction  while  this  defect  in  the  bill  remained; 
yet  it  might,  as  is  every  day's  practice,  be  corrected  at  any 
time  before  the  hearing,  and  the  court  would  not  hesitate 
to  decree  in  the  cause. 

So  in  this  case.  The  substantial  parties  plaintiffs,  those 
for  whose  benefit  the  decree  is  sought,  are  aliens  ;  and  the 
court  has  original  jurisdiction  between  them  and  all  the  de- 
fendants. But  they  prevented  the  exercise  of  this  jurisdic^ 
tion,  by  uniting  with  themselves  a  person  between  whom 
and  one  of  the  defendants  the  court  cannot  take  jurisdiction. 
Strike  out  his  name  as  a  complainant,  and  the  impediment 
is  removed  to  the  exercise  of  that  original  jurisdiction  which 
the  court  possessed,  between  the  alien  plaintiflfs  ^nd  all  the 
citizen  defendants.  We  can  perceive  no  objection,  founded 
in  convenience  or  in  law,  to  this  course. 

Upon  examining  the  record,  the  judges  are  divided  in 
opinion  on  the  question,  whether  the  defendants,  who  are 
purchasers,  have  taken  the  lands  charged  with  the  equity 
which  was  attached  to  it,  while  in  possession  of  Campbell 
and  his  heirs ;  or  aire  to  be  considered  as  purchasers  without 
notice.  It  would  be  useless  to  state  the  arguments  and 
facts  in  support  of  each  opinion.-  The  decree  is  aflirmed 
by  a  divided  Court. 
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Charles  A.  Beattt  xkd  John  T.  Ritchie,  Appellaivts  «j. 
Daniel  Kubtz  and  others,  Trustees  of  the  German  Lu- 
theran Church  of  Georgetown,  Appellees. 

X  lot  of  grotuid  bad,  id  the  original  plao  of  an  addition  to  Geof]getown,  beea 
marlced  "  for  the  Lutheran  church,**  and  by  the  German  Lutherans  of  the 
place,  had  been  used  as  a  place  of  burial  from  the  dedication,  and  who  had 
etected  a  school  house  on  it,  but  no  church ;  exercising  acts  of  4»rotectioB  and 
ovrnership  over  it  at  some  periods,  by  committees  appointed  by  the  Oermao 
Lutherans ;  (he  original  owner  acquiescing  in  the  same.  This  may  be  eon- 
aidered  as  a  dedication  of  the  lot  to  public  and  pfous  uses :  and,  although  the 
German  Lutherans  were  not  incorporated,  nor  were  there  any  penone  who  as 
trustees  could  hold  the  property,  th6  appropriation  was  also  valid  under  the 
bill  of  rights  of  Maryland.  The  bill  of  rights,  to  this  extent  at  least,  recogoixes 
the  doctrines  Sf  the  statute  of  Elizabeth  for  charitable  uses ;  under  which  it  ii 
well  known,  that  such  uses  would  be  upheld,  although  there  waa  no  apecifie 
l^rantee  or  trustee.  This  might  at  all  times  have  been  enforeed  as  a  charitable 
and  pious  use,  through  the  intervention  of  the  government,  as  parens  patrim, 
by  its  attorney  general  or  other  law  officer.  It  was  originally  consecrated  for 
a  religious  purpose.  It  has  become  a  depository  of  the  dead  ;  and  it  cannot 
now  be  resumed  by  the  heirs  of  the  donor.     [<^4] 

If  the  complainants  in  the  circuit  court  were  proved  to  be  the  regularly  appoint- 
ed committee  of  a  voluntary  society  of  Lutherans  in  actual  possession  of  the 
premises,  and  acting  by  their  direction  to  prevent  a  disturbance  of  that  posses- 
sion; under  the  circumstances  of  this  case,  there  does  not  appear  to  be  a  serious 
objection  to  their  right  to  maintain  a  suit  for  a  perpetual  injunction  against  the 
heirs  of  the  donor,  who  sought  to  regain  the  property,  and  to  distnrb  their 
possession.     [5S4] 

7*he  only  difficulty  which  presents  itself  upon  the  question^  whether  the  com* 
plainants  in  the  circuit  court  have  shown,  in  themselves,  sufficient  authority  to 
mi^intain  their  suit,  is,  that  it  is  not  evidenced  by  any  formal  vote  or  writing. 
If  it  were  necessary  to  decide  the  case  on  this  point,  under  all  the  circum- 
stances, jt  might  be  fuiriy  presumed.  But  this  is  not  necessary ;  t>ecause  this  Is 
one  ef  those  cases  in  which  certain  persons  belonging  to  a  vpluntary  aociety, 
-ai^  having  a  common  interest,  may  sue  in  behalf  of  themselves  and  others, 
having  the  like  interests,  as  part  of  the  same  society,  for  purposes  common  to 
all,  and  beneficial  .to  all.     [585] 

APPEAL  from  the  circuit  court  of  the  county  of  Wash- 
ington. 

The  appellees  filed  their  bill  in  the  circuit  court  against 
Charles  A.  Beatty  and  John  T.  Ritchie,  which  states,  in  sub- 
stance, that  the  late  colonel  Charles  Beatty  and  George 
Frazier  Hawkins,  in  the  year.  1769,  laid  out  on  lands  belong- 
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iDg  to  them,  and  adjoining  the  town  of  Georgetown,  a  car* 
tain  town  known  by  the  name  of  '^  Beatty  and  Hawkins's  ad- 
dition to  GecTgetown  ;"  the  lots  whereof  were  laid  down  and 
distinguished  on  a  plot,  and  disposed  of  by  lottery.  That 
Beatty  in  laying  out  the  said  addition,  distinguished  and  set 
apart  a  certain  lot  or  portion  of  ground  in  the  said  addition, 
for  the  sole  use  and  benefit  of  the  German  Lutheran  church; 
declaring  the  same  to  be  their  absolute  right  and  property, 
to  be  held  by  them  for  religious  purposes,  and  the  use  of 
said  congregation,  and  caused  the  same  to  be  so  entered 
and  designated  in  the  plot  of  said  addition,  as  now  appears 
by  the  plot  .and  papers  dn  record  in  the  clerk's  office  for 
Washington,  to  which  they  beg  leave  to  refer :  which  plot 
and  papers  were  recorded  under  authority  of  the  tet  of  Mary- 
land 1796,  ch.  54;  which  lot  is  described  in  the  said  plot  of 
said  addition,  as  the  German  Lutheran  church  lot,  and  also 
in- the  general  plot  of  the  town  of  Georgetown  and  its  addi- 
tions, deposited  in  the  office  of  the  clerk  of  the  corporation 
of  Georgetown.  That  soon  afler  the  lots  in  the  said  addi- 
tion were  laid  off  and  disposed  of  as  aforesaid,  the  said  lot 
was  taken  possession  of  by  the  said  German  Lutherans,  and 
was  enclosed,  and  a  church  erected  thereon ;  and  hath  been 
kept  and  held  by  them  ever  since,  during  a  period,  as  they 
believe,  of  upwards  of  fitly  years,  and  hath  been  used  by 
them  as  a  burying-ground  for  the  members  of  the  said 
church,  with  the  avowed  intention  of  building  thereon  an- 
other church  or  place  of  worship,  the  building  first  erected 
being  decayed,  whenever  their  funds  would  enable  them  to 
do  so.  That  during  all  this  period,  neitheir  their  possession 
nor  title  hath  ever  been  questioned,  and  the  lot  has  been  ex- 
empted from  taxation  at  their  request,  by  the  corporation  of 
Georgetown,  as  being  church  property.  That  Charles  Beatty 
died  about  sixteen  years  ago,  and  without  having  made  any 
conveyance  of  the  said  lot,  and  that  Charles  A.  Bqatty  is  his 
heir  at  law.  They  therefore  pray  that  he  may  be  made  de- 
fendant, and  be  compelled  to  convey  the  title  to  the  tJofti- 
plainants,>in  trust  for  the  German  Lutheran  church. 

They  further  state  that  the  defendant  John  T.  Ritchie, 
without  any  pretence  of  title,  disputes  the  title  of  complain- 
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ants  and  their  right  of  possession,  and  has  undertaken  to 
enter  on.  part  of  the  lot,  and  to  remove  tomb  stones,  &c. 
and  thej  fear  that  he  means  to  dispossess  then :  wherefore 
they  pray  subpccna,  &c.  and.  that  they  may  be  quieted  in 
their  possession  of  said  lot,  and  that  the  defendant,  Ritchie, 
may  be  enjoined  from  disturbing  their  possession;  and  f6r 
general  relief. 

The  answer  of  the  defendants  in  the  court  below,  admits 
that  Charles  Beatty  deceased,  did  designate  a  lot  in  his  ad- 
dition to  Georgetown,  by  inscribing  on  the  plot  thereof  these 
words,  "  for  the  Lutheran  church ;"  that  they  always  under- 
stood and  believed  that  he  meant  by  that  inscription  to 
manifest  an  intention  to  appropriate  that  lot  to  the  use  of 
the  Lutheransr,  provided  they  would  build  oil  it,  within  a 
reasonable  time,  a  house  of  public  worship,  which  would 
conduce  to  diffuse  piety,  to  enhance  the  value  of  his  pro- 
perty, and  to  adorn  his  additiqn  to  Georgetown.  But  they 
deny  that  this  inscription  was  ever  meant,  or  could  be  inter- 
.preted  to  be  a  contract  with  the  Lutheran  church,  to  convey 
to  that  body  the  property  in  question.  That  the  writing 
itself  could  not  operate  as  a  conveyance,  and  there  was  no 
consideration  to  sustain  it  as  a  contract.  They  deny  that 
Charles  Beatty  ever  declared  the  lot  in  question  to  be  the 
absolute  right  and  property  of  the  Lutherans;  or  did,  in  any 
manner,  by  means  thereof,  hold  out  inducements  to  them  or 
the  public  to  purchase  tickets  in  the  pretended  lottery  (nen- 
tioned  in  the  bill,  or  to  purchase  and  improve  lots  in  that 
part  of  the  town.  They  aver  that  no  church  had  ever  been 
built  on  it,  and  that  its  occupation  by  graves  and  a  school 
house,  was  a  use  of  it  by  no  means  beneficial  to  defendants, 
or  him  under  whom  they  claimed. 

The  answer  denies  the  possession  averred  in*the  bill ;  and 
also  that  there  ever  was  an  organized  congregation  of  Ger- 
man Lutherans  in  Georgetown. 

It  avers  also,  that  the  lot  in  question  has  remained  unen- 
closed for  at  least  three  fourths  of  the  time  since  it  became 
a  part  of  Georgetown ;  and  that  the  enclosures  which  occa- 
sionally surrounded  it,  were  not  erected  by  the  complain- 
ants, nor  those  whom  they  pretend  to  represent.    The.  re- 
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spondents  admit  that  the  lot  was  used  as  a  burying  ground; 
but  aver  that  it  wa^  thus  used  by  Beatty's  permission,  and 
not  exclusively  by  the  Lutherans,  but  the  public  generally. 
But  they  further  say,  that  if  the  Lutherans  had  enjoyed  the 
possession  alleged  in  the  complainants'  bill,  they  might  and 
should  have  enforced  the  rights  thereby  acquired  at  law,  and 
ought  not  to  have  come  into  equity  for  a  remedy.  Finally, 
confessing  that  they  had  resumed  possession  of  the  property, 
they  deny  the  authority  of  the  complainants  .to  act  in  behalf 
of  the  pretended  German  Lutheran  church,  and  pray  the 
same  benefit  of  these  defences  as  if  they  had  been  urged  by 
plea  to  the  bill. 

The  plaintiffs  amended  their  bill,  by  stating,  the  German 
Lutheran  church,  mentioned  in  their  bill,  was  composed  of 
the  members  of  the  German  Lutheran  church  in  George- 
town, duly  organized  as  such  ;  "  that  the  lot  was  set  apart 
by  C.  Beatty,"  from  and  out  of  that  ''  part  of  the  said  land, 
composing  said  addition,"  of  which  be,  the  said  Beatty,  was 
seised.  "  The  said  Beatty,  by  the  said  designation,  declara- 
tion, and  setting  apart,  holding  oiit  to  the  public,  and  to  the 
German  Lutherans  particularly,  inducements  as  well  to  pur- 
chase tickets  in  a  lottery,  by  which  the  said  lots  were  dis- 
posed of,  as  to  purchase  and  improve  that  part  of  the  town 
in  other  ways.  And  thereby  meaning  to  transfer  to  the  said 
German  Lutherans,  as  soon .  as  they  should  organize  them- 
selves into  a  congregation  or  church,  ^l  his  right  to  said  lot 
in  fee,  to-be  used  for  the  religious  purpose  of  such  congre- 
gation or  church,  and  thereby  declaring  that  intention.  That 
they  organized  themselves  into  k  congregation  or  churchy; 
and  erected  a  church,  or  house  of  worship  on  the  said  lot.." 
That  the  complainants,  and  the  congregation  for  whom  they 
act,  have  called  upon  C.  A.  Beatty,  and  required  a  convey- 
ance according  to  the  promise  and  declared  intent  of  the 
said  Charles  Beatty,  deceased :  that  upon  organizing  the 
church  or  congregation  aforesaid,  certain  officers,  called  a 
committee,  were  appointed  to  take  charge  of  the  concerns 
of  the  church;  which  appointments  were,  from  time  to  time, 
made  and  renewed,  and  that  complainants  were  appointed  in 
1824,  and  have  continued  to  hold  such  appointmentever  since. 
Vol.  IL— 3  W 
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To  those  amendments,  the  defendants  answered,  and  de-: 
nied  all  the  allegations  in  the  amended  bill. 

It  was  in  evidence,  that  soon  after  this  lot  was  thus 
set  apart  for  the  Lutherans,  it  was,  with  Colonel  3eatty'8 
permission,  taken  possession  of  by  certain  persons  of  that 
sect  in  Georgetown,  who  had  a  log  house  erected  on  it, 
which  was  called  a  church,  and  ysed  as  such  frequently,  and 
also  as  a  school  house  by  the  German  Lutherans.  That  in 
the  year  1796,  a. German  minister  came  from  Philadelphia 
and  was  employed  by  them,  and  preached  in  this  house  for 
thr^e  months,  being  employed  and  paid  by  the  German  Lu- 
'therans  of  Georgetown ;  and  about  the  year  1799,  the  con- 
gregation of  German  Lutheran?,  of  which  Travers,  the  wit- 
ness in  this  cause,  was  one,  employed  a  German  minister, 
who  officiated  rn  said  house  for  about  nine  months.  Though 
divine  service  was  frequently  administered  in  that  building, 
there  was,  at  no  other  periods  than  those  just  mentioned,  a 
stationed  preacher  who  ministered  to  a  congregation  in  regu- 
lar attendance  there,  except  a  Mr  Brooke,  who  was  an  Epis- 
copal clergyman,  and  who,  Dr  Balch  testifies,  had  possession 
of  that  building  as  a  church  in  1779.  In  the  same,  or  the 
following  year,  a  steeple  was  erected  on  the  said  house,  in 
which  a  bell  was  hung,  at  the  expense  and  by  the  direction 
of  the  German  Lutherans  of  Georgetown.  This  building 
some  years  afterwards  went  to  decay,  and  no  church  has 
been  since  rebuilt  on  the  lot ;  though  efforts  have  been  since 
made  for  that  purpose^  and  as  late  as  1823  a  considerable 
subscription  was  raised,  but  not  sufficient  for  the  object. 

During  the  whole  period  from  1769  to  the  bringing  of  this 
suit,  the  lot  in  question  was  generally  under  enclosures,  put 
up  at  the  expense  of  the  Lutherans  of  Georgetown,  and  un- 
der the  care  and  custody  of  a  committee  appointed  by  them. 
It  has  been  continually  so  enclosed  for  more  than  twenty  years, 
before  the  entry  and  claim  set  up  by  the  defendants  in  this 
suit.  The  said  lot  has  been  also  used  by  the  Germans  as  a 
burying  ground  from  the  year  1769  till  a  short  time  before 
the  bringing  this  suit,  and  has  been  called  and  known  as 
the  Dutch  burying  ground,  and  one  of  the  witnesses.  Styles, 
acted  as  sexton,  under  the  orders  of  the  committee  of  the 
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congregation.  It  does  not  appear  that  the  German  Luther- 
ans in  Georgetown,  ever  were  incorporated  by  law  as  a  re- 
ligious society. 

It  also  appeared  from  the  evidence,  that  from  the  year 
1769,  till  within  a  month  or  two  before  the  bringing  this 
suit,  no  claim  to  the  possession  or  property  in  the  lot  now 
in  dispute,  was  ever  set  up  by  Col.  Charles  Bealty,  or  by 
either  of  the  defendants;  but  on  the  contrary.  Col.  Charles 
Beatty,  up  to  the  time  of  his  death,  always  declared  it  to  be 
the  property  of  the  German  Lutherans  of  Georgetown;  his 
administrator,  Abner  Ritchie,  who,  it  is  stated,  sold  all  his 
lots  in  said  addition  left  by  him  at  his  death,  never  claimed 
or  offered  to  sell  the  lot  in  question,  as  part  of  his  property; 
.that  his  9on  and  heir  the  defendant,  Charles  A.  Beatty,  has 
repeated  the  same  declarations  to  a  witness,  (Mountz)  a  few 
years  before  this  suit — he  expressed  ''his  surprise,  that  the 
Germans  had  been  so  indifferent  about  getting  their  title  to 
this  property,  as  he  was  always  ready  and  willing  to  give* 
them  a  deed  for  it." 

A  witness,  Mr  Rhaeffer,  testified  that  in  1823,  the  defend- 
ant Beatty,  in  bis  presence,  declared, ''  that  the  lot  aforesaid 
was  the  property  of  the  Lutherans,  and  that  he  was  very 
anxious  to  make  them  a  deed.  He  also  confirmed  the  evi- 
dence of  the  other  witnesses. 

It  also  appeared  from  the  evidence,  ihat  since  the  year 
1769,  the  said  lot  has  never  been  assessed  for  taxes  to  Col. 
Beatty  or  his  heirs,  nor  have  any  taxes  ever  been  paid  by 
them.  That  it  has  always  been  recognized  by  the  corpora- 
tion of  Georgetown,  since  their  charter  in  1789,  as  the  church 
property  of  the  Lutherans;  and  as  such,  has  been  exempted 
from  taxation,  with  other  church  property  in  the  town. 

It  was  in  evidence,  that  the  Lutherans  of  Georgetown  al- 
ways had  a  church  committee  to  act  for  them,  and  to  take 
charge  and  custody  of  the  lot  in  question  ;  and  the  appellees 
constituted  that  committee  from  1816,  till  the  bringing  this 
suit,  and  to  the  present  time.  In  virtue  of  that  appointment, 
when  Ritchie  entered  on  the  premises,  and  threw  down  the  - 
fence  and  tombstones,  they  filed  this  bill  for  a  conveyance 
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in  fee  of  the  lot,  to  complainants  as  trustees  for  said  church ; 
to  be  quieted  in  the  possession  thereof;  and  for  an  injunctioa 
to  restrain  the  appellants  from  disturbing  their  possession,  pr 
trespassing  on  said  lot. 

Tiic  circuit  court  decreed  a  perpetual  injunction  against 
the  defendants,  the  appellants;  who,  by  their  appeal,  brought 
the  case  before  this  Court. 

The  cause  was  argued  for  the  appellants,  by  Mr  C.  C.  Lee ; 
and  for  the  appellees,  by  Messrs  Key  and  Dunlop. 

For  the  appellants  it  was  claimed  that  the  decree  of  the 
court  below  should  be  reversed,  and  the  bill  dismissed. 

1.  Because  neither  C.  Beatty  nor  his  son,  ever  did  any  act 
which  divested  either  of  them  of  the  right  of  property  and  . 
possession  in  the  lot  in  question. 

2.  Because  neither,  of  them  ever  entered  into  any  con- 
tract, (and  least  of  all  such  an  one  as  a  court  of  equity"  will 
enforce),. with  the  appellees, or  those  whom  they  pretend  to 
represent,  to  convey  to  them  or  their  pretended  cestui  que 
trusts  the  lot  in  question. 

3.  Because  the  appellees',  or  those  whom  they  pretend  to 
represent,,  have  never  had  such  an  adverse  possession  of  the 
lot  as  gave  them  a  title  to  it. 

4.  Because,  if  they  had,  it  was  such  a  title  as  they  might 
and  should  have  enforced  at  law  and  not  in  equity. 

5.  Because  the  appellees  have  failed  to  show  any  authority 
in  themselves  to  prosecute  this  suit. 

MtLee  contended  that  the  only  act  done  by  C.  Beatty  or  his 
heirs,  which  can  be  pretended  to  have  divested  them  of 
the  title  to  the  lot  in  question,  is  the  inscription  by  Ci  Beatty 
on  the  plot  of  the  lot,  of  the  words  "  for  the  Lutheran  church." 
No  possible  interpretation  ofthese  can  make  them  act  as  a  con- 
veyance ;  and  the  bill  itself,  which  attempts  to  interpret  them 
into  a  contract,  and  which  seeks  to  have  that  contract  spe- 
cifically  performed,  necessarily  admits  the  title  of  the  lot  to 
be  still  remaining  in  the.appellants. 

•  Dismissing  then  this  point,  as  scarcely  made  in  the  case, 
it  will  be  most  perspicuously  treated  by  considering  the  bill 
in  reference  to  its  different  prayers,  which  are  for  specific 
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performance,  and  to  be  quieted  in  possessionr  This  leads 
directly  to  the  point  that  the  bill  shows  no  contract  of  which 
equity  will  decree  performance.  The  words  relied  on  as  cre- 
ating a  contract  are  the  aforesaid  inscription^.'^  for  the  Lutbe* 
fan  church."  But  of  the  three  requisitesof  a  contract,  two  are 
wanting  here,  viz.  parties  and  a  price ;  and  interpret  them  as 
you  will,  no  mutuality  can  be  pretended.  *  Thisof  itself  is  suffi- 
cient to  prevent  the  assistance  of  a  court  of  equity.  Howel 
««.  George,  1  Mad»  12.  Moreover,  the  contract  alleged  cod- 
cerns  lands,  and  must  therefore,  by  the  statute  of  frauds^  be 
in  writing.  But  there  is  no  consideration  mentioned  in  the 
contract  as  set  out;  and  this  has  been  too  often  decided  to 
be  an  essential  part  of  a  contract,  and  therefore  to  be'ein- 
braced  in  the  written  instrument,  to  need  illustration  from 
cited  authorities.  True,  the  plot  of  Beatty  &  Hawkins's  ad- 
dition to  Georgetown,  with  Xhe  said  inscription  thereon,  was 
recorded,  as  alleged  in  the  bill,  by  the  act  of  1796,  ch.  54; 
but  the  Court  will  perceive  by  inspecting  that  act,  that  it 
does  not  affect  this  discussion. 

The  appellees  will  doubtless  insist  on  a  part  performance 
of  the  pretended  contract,  to  relieve  themselves  from  opera- 
tion of  the  statute  of  frauds.  Tiiis  is  a  matter  of- fact,  which 
the  Court  must  decide  on  from  the  evidence.  They  will  at 
least  reihember,  that  if  the  appellees  rely  on  their  pretended 
erection  of  a  pretended  church,  as  an  execution  on  t^eijr  part 
of  the  pretended  contract,  they  admit  that  they  were  bound 
by  that  contract  to  erect  a  church;  while  it  will.be  impossi- 
ble to  regard  a  log  school  house,  afterwards  oonverted  into  a 
dwelling  house,  and  now  destroyed,  whoever  may  have  called 
it  a  church  and  have  preached  in  it,  as  such  a  building  to  be 
applied  to  such  a  purpose  as  is  called  for  by  a  contract  to 
build  a  church.  And  it  may  also  be  observed  upon 
this  part  of  the  case,  that  this  prayer  of.  the  bill  was 
refused  by  the  court  belowj  and  no  appeal  was  taken  JfrcMn 
that  decision. 

As  to  the  second  prayer  of  the  bill,  he  argued  that  it  might 
be  viewed  under  two  aspects.  1.  As  regarding  the  com- 
plainants below,  dispossessed  by  the  defendants,  and  seeking 
to  be  repossessed  and  quieted ;  and  2.  As  regarding  the 
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complainants  in^  possession,  and  seeking  protection  against 
the  defendants  as  intruders  or  trespassers.     Either  view  of 
the  case  is  equally  fatal  to  the  bill ;  and  for  the  same  reasoD, 
because  the  proper  remedy  is  at  law.     For,  regarded  under 
the  first  aspect^  the  bill  is  what  is  reproachfully  termed  an 
gectvntnt  bill,  and  olearly  condemned.    Coopefs  Pkad.  125 ; 
Locker  vs.  Rolle,  3  Ves,  Jun.  4,  and  Ryves  t;«.  Ryves,  3  Ves. 
Jun.  343*     And  regarded  under  the  second  aspect,  no  pre- 
cedept  can  be  found  to  authorise  it.     The  only  species  of 
bills  which  can  be  mistaken,  as  affording  such  a  precedent, 
are  bills  of  peace,  and  bills  founded  on  the  solet.    But  the 
least  reflection  will  show,  that  this  is  not  a  case  for  a  bill  of 
peacTe;  which  is  "  made  use  of  where  a  person  has  a  right 
which  may  be  controverted  by  various  persons  at  different 
times,  and  by  different  actions,^  and  "  where  there  have 
been  repeated  attempts  to  litigate  the  same  question  by 
ejectment,  and  repeated  and  satisfactory  trials."     1  Mad. 
Ch.  1*66.     In  short,  bills  of  peace  lie  to  prevent  multiplicity 
of  actions;  and  this  is  not  pretended  to  be  brought  for  that 
purpose. 

fiills  founded  on  the  solet  are  used  '^  where  a  man  is  en- 
titled to  a  rent,  out  of  lands,  as  chief  rents  or  quk  rents,  and 
from  length  of  time  the  remedy  at  law  is  lost,  or  become 
very  difficult;"  relief  has;  in  such  case,  been  given  in 
equity,  on  the  sole  ground  of-long  and  undisputed  payinent 
of  the  rent.  1  McCd.  Ch.  29.  But  the  appellees  in  this 
case,  or  .those  whom  they  pretend  to  represent,  never  had. 
such  an  ad-verse*  possession  of  the  lot  in  question  as  gave 
them  a  title  to  it;  and  if  they  had,  the  argument  supposes 
them  in  possession,  and  they  can  maintain  all  their  rights 
at  law  without  the  aid  of  the  court  of  equity. 

He  also  contended,  that  whatever  rights  any  society 
of  German  Lutherans  might  have  to  the  lot,  the  appel- 
lees had  shown  no  authority  in  them  to  prosecute  their 
claim  to  those  rights ;  and  that  the  bill  they  had  filed,  re- 
garded in  its  true  light,  is  a  bill  to  establish  a  legal  title 
and  to  obtain  a  perpetual   injunction.     That  such  a  bill  is 
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inadmissible,  is  clearly  e3tablished  by  Wiiby  vs.  The  Duke 
of'Rulland,  2  Brown's  P.  C.  41. 

Mr  Lee,  in  reply  to  the  argument  of  the  counsel  for  the 
appellees,  said,  the  true  sources  of  the  success  of  the  appel-* 
lees  in  the  court  below  were  in  the  clamour  about  the  pollu- 
tion of  the  remains  of  the  dead, — in  the  declamation  about 
violating  the  sanctuary  of  the  tomb;  which  triumphed  before 
the. inferior  tribunal;  and  which  now  places  the  appellants, 
literally,  in  the  situation  which  was  but  figuratively  ascribed 
to  Sextius — 

Jam  te  premet  nox,  fabtileqtre  maoes, 
•  Et  domus  exilis  Plutooia. — Hor, 

« 

And  after  all,  the  only  thing  done  was  by  one  of  the  appel* 
lants^  who  threw  down  a  part  of  the  enclosure  of  the  lot  in 
dispute ;  but  it  was  that  part  which  separated  it  from  his  own 
garden.  Yet  that  is  complained  of  as  such  a  nuisance,  ag 
that  the  chancellor  will  prevent  it  by  injunction  !  But  while 
this  is  complained  of  as  a  nuisaoice,  why  is  not  that  considered 
to  which  the  appellants  are  subjected  ?  It  may  well  be  that  one 
will  consent  to  have  a  grave  yard  in  bis  vicinity,  if  it  be  hal- 
lowed by  a  church.  The  spire  which  points  us^  to  the  skies, 
may  reconcile  us  to  the  mound  which  tells  of  what  is  moul- 
dering in  the  earth.  But  we  object,  to  the  bane  without  the 
antidote, — ^the  objects  which  awaken  the  mortal  shudderinga, 
without  that  which  inspires  the  immortal  hopes. 

He  contended  that  the  old  acts  of  Maryland  referred  to^ 
were  entirely  inapplicable  to  this  cause.  That  the  case  cited 
from  7  John.  Ch.  Rep.  does  not  refer  to  perpetual  injunctions ; 
and  that  in  the  one  cited  from  the  4th  vol.  of  the  same  book, 
there  was  a  dispute  about  boundaries,  to  ascertain  and  estab- 
lish which  has  long  formed  a  head  of  chancery  jurisdiction ; 
and  that  the  extraordinary  powers  of  one  of  the  parties  en- 
titled the  other  to  the  extraordinary  aid  of  the  chancellor^ 

As  to  the  possession  contended  for,  Mr  Lee  insisted,  that 
no  persons  were  pointed  out  who  held  that  possession ;  that 
the  temporary  committees  were  never  incorporated,  and 
there  could  have  been  no  holding  by  succession;  and  that 
the  appellees,  so  far  from  showing  any  authority  vested  in 
them  to  institute  these  proceedings,  had  even  failed  to  show 
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Any  congregation  or  religious  socjety  which  couhl  confer 
such  an  authority. 

,  For  the  appellees  it  was  contended : 

The  decree  below,  for  a  perpqtual  injunction,  was  right, 
if  the  appellees  had  title,  either  under  the  grant  or  hy  pos-: 
aessionj  and  we  contendi  that  they  had  title  under  both. 

i.  Under  the  grant,  three  objections  are  made  to  it:  that 
it  is  without  consideration ;  that  there  is  no  certain  grantee ; 
that  it  is  withih  the  statute  of  frauds. 

As  to  consideration,  we  admit  the  general  rule  to  be,  that 
equity  will  not  lend  its  aid  to  Enforce  a  mere  voluntary 
agreement.   But  here  there  is  a  consideration.   The  diflfusion 
of  piety  and  promotion  of  religion  are  sufficient  to  support  it. 
Besides  there  was  a  money  consideration.     The  designation 
of  this  lot  as  a  church  lot,  caused  the  tickets  to  sell,  and  en- 
able^ the  grantor  to  dispose  of  his  property.     It  is  in  proof, 
that  the  Germans  were  by  this  means  induced  to  buy. 
'   "  That' there  is  no  certain  grantee.^^   It  is  agreed  that  upon 
general  principles,  this  grant  could  not  be  executed  in  favour 
of  a  voluntary,  unincorporated  society,  and  that  the  statute 
of  43  Eliz.  ch.  4,  having  been  decided  not  to  be  in  force  in 
Maryland,  no  aid  can  be  derived  from  that  statute. 

But  this  grant  has  had  a  kgislative  recognition;  act  of  as? 
senibly  of  Maryland,  1796,  oh.  54,  sections  3  and  4.  That 
act  is  as  strong  a  recognition  of  the  grant  by  the  Maryland 
legislature,  as  if  they  had  passed  a  special  law  with  the  as- 
sent of  Beatty,  <leclaring  the  lot  in  question  to  be  the  pro- 
perty of  "  the  German  Lutherans  of  Georgetoivn.^^ 

If  such  a  special  law  had  passed,  would  not  the  courts  he 
bound  to  give  effect  to  the  intent  of  the  legislature  and  do- 
nor. Would  they  not  apply  to.  it  the  principles  of  construc- 
tion adopted  by  England,  in  relation  to  the  43  Eliz.  and  the 
charities  provided  for  by  that  statute.  See  4  Wheaton^  ap- 
pendix, p.  11. 

It  is  also  contended,  that  this  grant  is  protected  and  made 
valid  by  the  Mth  article  of  the  bill  of  rights  qf  Maryland. 
The  grant  is  within  the  exception  contained  in  the  34th  ar- 
ticle, and  that  exception  ought  to  have  a  liberal  construction. 
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Within  the  narrow  limits  prescribed  by  the  exception,  the 
principles  of  construction,  adopted  in  England  as  to  the  43 
EliZpi  ought  to  be  applied.  Within  these  limks  it  was,  and 
had  been,  the  policy  of  the  people  and  legislature  of  Mary- 
land, to /at;our  the  church.  Acts  of  assembly  of  Maryland^ 
1704,  ch.  38;  1722,  ch.  4.  • 

The  last  objection  urged  against  the  grant  is,  that  it  con- 
cerns lands,  is  not  in  writing,  and  is  avoided  by  the  statute 
of  frauds.  .  We  answer,  that  the  contract  is  in  writing.  The 
inscription  on  the  plot  is  by  Beatty  himself,  and  describe 
the  lot  with  certainty.  But  if  it  was  not  in  writing,  the  con- 
tract has  .been  performed^  the  gift  executed^  and  possession 
delivered  and  retained,  for  more  than  fifty  years. 

If  the  grant  was- void  for  uncertainty  of  the  donee,  then 
it  is .  contendjedj  that  the  appellees,  and  those  under  whom 
they  claim,  have  a  good  title  by  possession.  The  lot  has 
been  in  their  adversary  possession,  by  actual  enclosures,  for 
more  than  twenty  years. 

Having  title  either  under  the  grtLnt  or  by  possession,  the 
only  remaining  question  is,  is  there  a  right  to  the  interference 
of  a  court  of  .equity,  to  restrain  Ritchie,  the  trespasser^  by 
injunction. 

It  is  said  the  only  remedy  is  at  law,  for  damages ;  that  a 
court  of  equity  has  no  jurisdiction  to  enjoin  trespass.  It  is 
known  that  in  ordinary  cases  of  private  trespass,  the  proper 
remedy  is  at  law,  for  damages ;  and  this  has  been  found  suffii' 
cient  for  the  protection  of  property.  But  in  cases  of  tres- 
pass, of  9L  peculiar  nature,  where  tlie  mischief  is  irremediable^ 
which  damages  could  not  compensate;  where  the  injury- 
reaches  to  the  very  substance  and  value  of  the  estate,  and 
goes  to  the  destructUm  of  it  in  the  character  in  which  it  is 
enjoyed;  the  English  court  of  chancery,  and  the  courts  of 
chancery  of  this  country,  are  in  the  habit  df  granting  in* 
junctions. 

To  this  point,  and  in  support  of  the  distinction  here 
taken,  cited  the  case,  of  Jerome  t;^.- Ross,  7  Johns.  Cha. 
Rep.  oJ2;  also  G  f^es^y,  117.  7  Fesey,  307.  '  I  Broton, 
588.     10  yesey,290/    17  l^esey,  128.     18  Fesey,  164. 

If  any  case  could  justify  the  strong  and  menacing  hand  of 
Vol.  II.— 3  X 
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an  ihjOnction,  this  is  it.  What  damage  can  redress  the 
feelings  of  the  injtired^  or  punish^-  as  they  ought,  the  aggres- 
sor. What  tfespass  could  more  effectually  destroy  the  pro- 
perty in  the  qheracter  in  which  it  is  enjoyed.    *       .  >    . 

If  the  Uppellees  had  no  other  title  bqt  possession,  the  casie 
'of  Varick  t;«..The  Mayor,  &c.  of  New  York,  4  Joknson^s 
Ch-  Rep.  53,  fully  sustains  the  decree  of  the  court  be- 
low. In  that'case  Varick,  who  applied  for  and  got  the  in- 
junctioh,'set  up  no  other  title  but  possession  for  twenty-five 
years.  \  .  . 

Chancellor  Kent  sayS)  '*  after  such  a  fength  of  time,  it  is 
right  and  just  that  the  plaintiff  should  bo  protected  in  bis 
property,  &q.  The  defendant' must  first  acquire  possession 
of  the  ground  in  dispute,  not  by  forcible  entry,  but  by  regu- 
lar process  of  law.  The  principle  upon  which  the  injuAc- 
tion  is  to  be  upheld  is,  that  after  a  claim  of  right,  accom- 
panied with  actual  and  constant  possession  for  twenty-five 
years  and  upwards,  the  corporation  of  New  York  cannot  be 
permitted,  without  due  process  of  law,  to  enter  upon  posses- 
sion, pull  down  buildings,"  &c. 

In  the  case  at  bar,  our  adversary  possession  is  long  enough 
to  take  away  the  appellants'  right  of  entry. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  an  appeal  in  a  suit  in  equity'from  a  decree  of  the 
circuit  court  of  the  district  of  Columbia,  sitting  for  the 
county  of  Washington. 

Georgetown  was  erected  into  a  town  by  an  act  of  the  le- 
gislature of  Maryland,  passed  in  1751,  ch.  25.  •  By  subse- 
quent acts  additions  were  made  to  the  territorial  limits  of 
the.  town  ;r and  the  town  was  created  a  corporation,  with  the 
usual  municipal  officers,  by  an  act  of  the  Maryland  legisla- 
ture, passed  in  1780,  ch.  23.  The  charter  of  incorporation 
has  been  subsequently  amended  by  congr<3ss,  by  various  acts 
passed  upon  the  subject  since  lire  cession. 

In  the  year  17G9,  Charles  Bealty  and  George  F.  Hawkins 
laid  ou'lalown,  known  by  the  nameof  Beatty  and  Hawkins's 
addition  to  Georgetown;  and  which  is  now  included  withio 
its  corporate  limits.    The  lots  of  this  addition  were  disposed 
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of  by  way  of  lottery,  under  the  direction  of  commissioners 
appdUited  to  lay  out  tlie  same,  and  conduct  the  drawing' of 
the  lottery.  The  books  of  the  lottery  and  tiie  plan  of  the 
lots,  and  a  connQctod  survey  tliereof,  were  afterwards,  by  act 
passed  in  179G,  ch.  54,  ordered,  tcxbe  recorded  in  the' clerk's 
office  for  the  territory  of  Columbia,  and  copies  thereof  to  bq  • 
goed  evidence  in  all  courts  of  law  and  eqpity  in  the  state. 
Upon  the  original  plan  so  recorded,  one  lot  was  marked  out 
and  inscribed  with  these  words,."  for  the  Lutheran  church  ;^' 
and  this  lot  was  in  fact  part  of  the  l£^d  of  wliich  Charles 
Beatty  was  seised. 

The  bill  was  brought  up  by  the  original  plaintiffs,  alleging 
themselves  to  be  trustees  and  and  agents  for  the  German 
Lutheran  church  composed  of  the  members  of  the  Gernian 
Lutheran  church  of  Georgetown,  duly  organized  as  such,  in 
behalf  of  themselves  and  the  members  of  the  said  church.  It 
charges  the  laying  out  of  the  lot  in  question  for  the  sole  use 
and  beneftt  of  the  Lutheran  church,  to  be  held  by  them  for 
religious  purposes  and  the  use  of  the.  congregation,  as  above- 
mentioned.  That  soon  afterwards  the  lot  was  taken  posses- 
sion of  by  the  said  German  Lutherans  in  Georgetown ;  who 
organized  themselves  into  a  church  or  congregation,  and. 
erected  a  church  or  house  of  worship  thereon ;  and  the  lot 
was  enclosed  by  them  and  a  church  erected  thereon;  {Uid 
hath  been  kept  and  held  by  them  during  a  period  of  fifty 
years;  and  hath  been  used  as  a  bu^'ying  ground  for  the  mem- 
bers of  the  church,  with  the  avowed  intention  of  building 
thereon  another  church  or  place  of  worship,  the  first  build- 
ing erected  thereon  being  decayed,  whenever  their  funds 
would  enable  them  so  to  do.  That  during  all  this  period 
their  possession  has  never  been  questioned,  and  the  lot  has 
been  exempted  from  taxation  as  property  set  apart  for  a  re- 
ligious purpose,  it  further  charges  that  upon  the  organiza- 
tion of  the  church  or  congregation,  certain  officers,  called  a 
committee  and  trustees,  were  appointed  to  take  care  of  the 
said  church,  which  appointments  have  been  from,  time  to 
time  renewed;  that  in  1824  the  plain tifls  were  re-appointed  as 
such,, having  been  so  appointed  at  former  times.  U  further 
charges  that  Charles  Beatty  died  about  sixteen  years  ag6, 
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without  having  made  any  conveyance  of  the  said  lot,  and 
that  Charles  A.  Beatty,  the  defendant^  is  his  heir>  and 
has  the  title  by  descent;  and  prays  that  he  may  be  oompel- 
led.  to  convey  it  to  them.  It  further  charges  that  Ritchie, 
thet>ther  defendant,  has  unwarrantably  disputed  their  title; 
and  has  entered  upon  the  4ot  and  removed  some  of  the  tomb 
stones  erected  thereon,  and  means  to  dispossess  the  plain- 
tiffs and  to  remove  the  tomb  stones  and  graves.  The  bill 
therefore  prays  that  they  may  be  quieted  in  their  possession, 
and  ihat  a  writ  of  injunction  may  issue,  and  fpr  further  re- 
lief. 

The  defendants  put  in  a  joint  answer.  They  adiflitted 
that  the  lot  was  so  marked  in  the  plot  as  the  bill  states,  and 
that  it  was  Charles  Beatty's  intention  to  appropriate  the 
iNime  to  the  use  of  the  Luth^an  congregation,  provided  they 
would  build  thereon,  within  a  reasonable  time,  a  house  of 
public  worship,  They  deny  that  the  German  Lutherans 
were  ever  organized,  as  stated  in  the  bill ;  or  that  any  such 
church  has  be^n  built ;  or  that  there  has  been  any  such  pos- 
session or  enclosure  as  the  bill  asserts;  or  that  Charles  Beatty 
ever  made  any  conveyance  of  the  property  to  transfer  his 
title.  They  admit  that  the  lot  has  been  used  as  a  grave 
yard,  but  not  exclusively  appropriated  to  the  use  of  the  Lu- 
theran congregation.  They  admit  that  a  building  was  erect- 
ed thereon,  but  that  it  was  used  as  a  school  house.  They 
admit  that  the  defendant, IJeatty,  is  heir  at  law,  and  as  such, 
that  he  claims  the  lot  in  question,  and  has  authorized  the 
defendant,  Ritchie,  to  take  pqssession  thereof.  They  deny 
all  the  equity  in  thp  bill,  as  well  as  the  authority  of  the 
plaintiffs  to  sue ;  declaring  them  to  be  mere  volunteers,  and 
demanding  proof  of  their  authority,  &c. 

The  general  replication  was  filed,  and  the  cause  came  on 
for  a  hearing  \ipon  the  bill,  answer,  exhibits  and  depositions ; 
and  the  court  decreed  a  perpetual  injunction  against  the 
defendants,  with  costs.  The  appeal  is  brought  from  that 
decree. 

Upon  examining  the  evidence,  it  appears  to  us  that  the 
material  allegations  of  the  bill  are  satisfactorily  established. 
It  is  proved  that,  shortly  after  the  appropriation,  and  more 
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than  fifty  years  ago,  the  Lutherans  of  Georgetown  proceeded 
to  erect  a  log  house  on  the  lot,  which  was  used  as  a  church 
for  public  worship,  by  that  denomination  of  Christians ;  and 
was  also  occasionally,  and  at  different  times  since,  ^used  as-a 
school  house  under  their  direction.  That  at  a  much  later 
period,  a  steeple  and  bell  were  added  to  the  building  f  that 
the  land  was  used  as  a  church  yard ;  that  a  sexton  appointed 
by  Lutherans  had  the  direction  of  it;  that  more  than  half  of 
the  lot  is  coveted  with  graves;  and  others,  as  well  as  Luthe^ 
rans  have  been  buried  there ;  that  the  Lutherans  have  caused 
the  lot  to  be  enclosed  from  time  to  time,  as  the  fences  fell 
into  decay,  and  procured  subscriptions  for  that  purpose ; 
that  the  possession  of  the  Lutherans,  in  the  manner  in  which 
it  wa^  exercised  over  the  Tot,  by  erecting  a  house,  by  public 
worship,  by  eiiclosing  the  ground,  and  by  burials,  was  never 
questioned  by<]!harles  B«atty  in  his  life- time,  or  in  any  man- 
ner disturbed  until  a  short  period  before  the  commencement 
of  the  present  suit.  That  Charles  Beatty  in  his  life  time 
constantly  avowed  that  the  lot  was  appropriated  for  the  Lu- 
therans, and  that  they  were  entitled  to  it. 
.  The  Lutherans  have  constituted  but  a  small  number  in 
the  town  of  Georgetown ;  they  have  not  been  able,  therefore, 
to  maintain  public  worship  constantly  in  the  house  so  erect- 
ed, during  the  whole  period;  and  sometimes  it  has  been  in- 
teonitted  for  a  considerable  length  of  time.  But  efforts 
have  been  constantly  made,  as  far  as  practicable,  to  k^ep 
together  a  congregation,  to  use  the  mean^  of  diviiie  worship, 
and  to  support  public  preaching.  The  house,  however,-in 
consequence  of  inevitable  decay,  fell  down  some  time  ago; 
the  exact  period  of  which,  however,  does  not  appear ;  but  it 
seems  to  have  been  more  than  forty  years  after  its  first  erec- 
tion. Efforts  have  since  been  made  to  rebuild  it,  but  hitherto 
they  have  not  been  successful. 

The  Lutherans  in  Georgetown,  who  have  possessed  the 
lot  in  question,  are  not  and  never  have  beeti  incorporated  Us 
a  religious  society.  The  congregation  has  consisted  of  a 
voluntary  society,  acting  in  its  general  arrangement  by  oom- 
mittecs  and  trustees,  chosen  from  time  to  time  by  the  Luthe- 
rans belonging  to  it.    There  do  not  appear  to  have  been 
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any  farmal  records  kept  of  their  proceedings;  and  there  have 
been  periods  of  considerably  intermission  in  their  appoint- 
ment and  action.  There  .is  no  other  proof  that  the  plaintiffs 
are  a  committee  of  the  congregation,  than  what  arises  from 
the  statement  of  witnesses,  that  they  were*  so  chosen  by  a 
meeting  of  Lutherans,  and  that  their  appointment  has  always 
been  acquiesced  in  by  the  Lutherans,  and  they  have  as- 
sumed to  act  for  them  without  any  question  of  their  autho- 
rity ;  that  they  are  themselves  Lutherans,  living  in  George- 
town, and  forming  a  part  of  the  Voluntary  society,  is.  not 
clisputed. 

There  is  decisive  evidence  also  that  the  defendant  Beatty 
has,  since  the  decease  of  his  father,  Repeatedly  admitted  the 
claim  of  the  Lutherans  to  the  lot,  and  his  willingness  {hat  ic 
should  remain  for  them,  as  it  had  been  originally  appro- 
priated. No  assertion  of  ownership  was  ever  made  by  him, 
until  the  tets  were  coitimitted,  which  form  the  gravamen  of 
the  present  bill. 

Such  are  th6  niaterial  facts;  and  the  principal  questions 
arising  upon  this  posture  of  the  case,  are,  first,  whether  the 
title  to  the  lot  in  question  ever  passed  from  CharleiS  Beatty, 
so  far  at  least  as  to  amount  to  a  perpetal  appropriation  of*it 
to  the  use  of  the  Lutheran  church,  or  to  the  pious  uses  to 
which  it  has  been  in  fact  appropriated.  And  secondly,  if  so, 
whether  it  is  competent  for  the  plaintiffs  to  maintain  the 
present  bill. 

As  to  the  first  question,  it  is  not  disputed  that  Charles 
Beatty  did  originally  intend  that  this  lot  should  be  appro- 
priated for  the  use  of  a  Lutheran  church  in  the  town  laid 
off  by  him.  But  as  there  was  not  at  that  time  any  church, 
either  corporate  or  unincorporated,  of  that  denomination  in 
that  town,  there  was  no  grantee  capable  of  taking  the  same, 
immediately  by  grant.  Nor  can  any  presumption  of  a  grant 
arise  from  the  subsequent  lapse  of  time,  since  there  never 
has  been  any  sucti  incorporated  Lutheran  <:hurch  there 
capable  of  taking  the  donation.  If,  therefore,  it  were  neces- 
sary that  there  should  be  a  grantee  legally  capal^le  of  taking, 
in  order  to  support  the  donation  in  this  case  ;  it  would  be 
utterly  void  at  law,  and  the  land  might  be  resuiped  at  plea- 
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sure.  To  be  sure,  if  an  unincorporated  society  of  Luthe- 
rans had,  upon  the  faith  of  such  donation,  built  a  church 
thereon,  with  the  consent  of  Beatty,  that  might  furnish  a 
strong  ground  why  a  court  of  equity  should  conipel  him  to 
convey  the  same  to  trustees  in  perpetuity  for  their  use;  or  at 
least  to  execute  a  declaration  of  trust,  that  be  and  his  heirs 
should  hpid  the  same  for  their  use.  For  such  conduct  would 
amount  to  a  contract  with  the  persons  so  building  the  chnrch> 
that  he  would  perfect  the  donation  in  their  favour;  and  a 
refusal  to  dp  it  would  be  a  fraud  upon  them,  which  a  court 
of-equity  ought  to  redress.  And  if  the  town  of  Georgetown 
had  b^en  capable  of  holding  such  a  lot  for  such  use»,^there 
would  be  no  difficulty  in  considering  the  town  .as  tto 
grantee  under  such  circumstances;  sin.ce  the  uses  would  he 
of  a*public  and  piou^  nature,  beneficial  to  the  inhabitants 
generally.  But  it  does  not  appear  that  Georgetown,  in 
1769,  or  indeed  until  its  incorporation  in  1789,  was  a  cor- 
poration, so  as  to  be  capable  of  holding  lands  as  an  inqi- 
dent  to  its  corporate  powers. 

If  the  appropriation,  therefore,  is  to  be  deemed  valid  at 
all,  it  mpst  be  upon  other  principles  than  those  which  ordi- 
narily apply  between  grantor  and  grantee.  And  we. think 
it  may  be  supported  as  a  dedication  of  the  lot  to  public 
and  pious  uses.  The  bill  of  rights  of  Maryland  gives  vali- 
dity to  "  any  sale,  gift,  lease  or  devise  of  any  quantity  of 
land,  not  exceeding  two  acres,  for  a  church,  meeting  or 
Other  house  o&worship,  and  for  a  burying  ground,  which 
shall  be  improved,  enjoyed  or  used  only  for. such  purpose." 
To  this  extent,  at  least,  it  recognizes  the  doctrines  of  the 
statute  of  Elizabeth'  for  charitable  uses,  under  which  it  is 
well  known,  that  such  leases  would  be  upheld,  although 
there  were  no  specific  grantee  or  trustee.  In  the  case  of 
The  Town  of  Pawlet  vs.  Clarke,  9  Cranch,  292.  331,  this 
Court  considered  cases  of  an  appropriation  of  dedication  of 
property  to  particular  or  religious  uses,*  as  an  exception  to 
the  general  rule  requiring  a  particular  grantee;  and-  like 
the   dedication    of  a    highway    to    the    public(a).     There 

(a)  See  aI»o  Browu  vs.  Voticr,  lOMass.  Itip.  113;  Wcoloa  va.  Iluut,  2.4/a;^.^. 
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id  no   pretence   to    say,    that  the    present   appropriation 
was  ever  attempted  to  be  withdrawn .  by  Charles ,  Beatty 
during  his  life  time,  and  he  did  not  die  until  about  sixteen 
years  ago.     On  the  contrary,  the  original  plan  and  appro- 
priation were  constantly  kept  in  view  by  all  the  legislative 
acts  passed  on  the  subjeqt  of  this  addition.     Tha  pl^n  was 
required  to  be  recorded  as  an  evidence  of  title,  and  its  in- 
corporation into  the  limits  of  Georgetown  had  reference  to 
it.     We  think  then  it  might  at  all  times  have  been  enforced 
as  a  charitable  and  pious .  use,  through  the  intervention,  of 
the  government  as  parens  patrioe,  by  its  attorney  general  or 
other  law  officer.    It  was  originally  consecfated  for  a  reU«- 
gious  purpose ;  it  has  become  a  depository  of  the,  dead ;  and 
it  cannot  now  be  resumed  by  the  heirs  of  Charles  Beatty.  , 
The  next  question  is  as  to  the  competency  of  the  plain- 
tiffs to  maintain  the  present  suit.  .  If  ^  they  were  proved  to 
be  the  regularly  appointed  committee  of  a  voluntary  society 
of  Lutherans,  in  actual  possession  of  the  premises,  and  act- 
ing by  their  direction  to  prevent  a  disturbanqe  of  that  pos- 
session, under  circumstances  like  those  stated  in  the  bill, 
we  do  not  perceive  any  serious  objection  to  their  right  to 
maintain  the  suit.     It  is  a  case,  where  no  action  at  law, 
even  if  one  could  be  brought   by  the  voluntary  society, 
(which  it  would  be  difficult  to  maintain,)  would  afford  an 
adequate  and  complete  remedy.     This  is  not  the  case  of  a 
mere  private  trespass;  but  a  public  nuisance,,  going  to  the 
irreparable  injury  of  the  Georgetown  congregation  of  Lu- 
therans.    The  property  consecrated  to  their  use  by  a  perpe- 
tual servitude  or  easement,  is  to  be  taken  from. them;  the 
sepulchres  of  the  dead  are  to  be  violated ;  the  feelings  of* 
religion,  and  the  sentiment  of  natural  affection  of  the  kin- 
dred and  friends  of  the  deceased  arc  to  be  wounded ;  and 
the  memorials  erectecj  by  piety  or  love,  to  the  memory  of  the 
good,  are  to  be  removed,  so  as  to  leave  no  trace  of  the  last 
home  of  their  anci;3try  to  those  who  may  visit  the  spot  in* 
future  generations.     It  cannot  be  that  such  acts  are  to  be 


licp.  500;  Iohabi(au(!<  of  Shaplcigh  v»  Giluidii,  13  Mass.  Rep.  ilH) ;  Burrard's 
case,  12  Jac.  C.  B.    2  Mod.  Knt.  11^.  b. 
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redressed  by  the  ordinary  process  of  law.  The  remedy 
must  be  sought,  if  at  all,  in  the  protecting  power  of  a  court 
of  chancery;  operating  hf  its  injunction  to  preserve  the  re- 
pose of  the  ashes  of  the  dead,  and  the  religious  sensibilities 
of  the  living. 

The  only  difficulty  is  whether  the  plaintiffs  have  shown 
in  themselves  a  sufficient  authority,  since  it  is  not  evidenced 
by  any  formal  vote  or  writing.  If  it  were  necessary,  to  de— 
cide  the  cas6  on  this  point,  we  should  incline  to  think  that 
under  all  the  circumstances  it  might  be  fhiriy  presumed. 
But  it  is  not  necessary  to  decide  the  case  on  this  point; 
because,  we  tMhb  it  one  of  those  cases,  in  which  cectain 
persons,  belonging  to  a  voluntary  society,  and  having  a 
common  interefst,  may  sue  in  behalf  of  themselves  and 
others  having  the  like  interest,  as  part  of  the  same  society; 
for  purposes  common  to  all,  and  beneficial  to  all.  Thus, 
some  of  the  parishioners  may  sue  a  parson  to  establish  a  ge- 
neral modus,  without  joining  all ;  and  some  of  the  memberr 
of  a  voluntary  society  or  company,  when  the  parlies  are  very 
numerous,  may  sue  for  an  account  against  others,  without 
joining  all(a). 

And  upon  the  whole  we  are  of  opinion,  that  the  decree  of 
the  circuit  court  ought  to  be  affirmed  with  CQsts.(b) 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  *the  Untied  States,  for  the 
district  of  Colmnbia,  holden  in  and  for  the  county  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  whereof,' 
it  is  considered,  ordered  and  decreed  by  this  Court  that  the 
decree  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is  hereby  affirmed  with  costs. 

(a>  Cotfper's  Eq.  Plead.  40,  41 ;  Mitf,  Plead.  145. 

{h)  If  a  layman,  by  the  distolutioo  of  mooasterie*,  hath  a  monattery  in  whieb 
there  ia  a  church,  part  of  it,  and  lie  auffera  the  parishionen  for  a  long  tim^  to 
come  there  to  hear  divine  service,  and  to  use  it  as  a  parish  church ;  that  shall 
give  a  jurisdiction  to  the  ordinary  to  order  the  seats ;  because  that  now,  in  fact, 
It'becomes  the  parish  church,  which  before  was  not  subject  to  the  ordinary :  ad- 
judged 1^  Ja.  C.  B. ;  Buzzard'ft  case,  2  Mod.  E.  413.  6. 
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:    Van  Lear,  Citizekb  of  thb  State  of  Mabxland. 

Billi  of  exchange  drawn  in  one  state  of  the  union,  on  persons  living  in  another 
state,  partal^e  of  (he  character  of  foreign  bills,  and  ought  to  be  so  treated  in 
the  cdurtii  cff  the  Urtited  States. 

B\or  all  national ^urpdses  embraced  by  the  federal  constitution,  the  states  and  tbe- 
citiz^ns  thereof  are  one,  united  under  the  same  sovereign  authority,  'and  go- 
verned by  the  same* laws.    In  all  other  respects,  the  states, i^fe  aecessari^ 
foreign  and  independent  of  each  other.    [59<r] 

T{IIS  cdse  came  before  the  Court  fronwtlM  cirouii  court 
of  the  United  States  for  the  Maryland  district.  The  action 
wiis  instituted  in  the  circuit  court*  on  a  bill  of  exchange, 
drawn  pn  the' 1 6th.  of  March  18 19;  by  the  defendants,  at 
BaUimorej  on  Stephen  Dever  at  JSTew  Orleans^  in  favour  of 
Ilo6^well  L.Colt  or  prder,  o(  Baltimore^  and  by  him  indorsed, 
for  value  received,to  the  plaintiff,  acUizenqf.J^ew  York. 

A*judgment  was  confessed  by  tlie  defendants  for  $2,100, 
subject  to  the  opinion  of  the  court,  upon  it  case  stated;  and 
which  presented  the  question,  whether  the  circuit  court  bad 
jurisdiction  in. the- case. 

The  defendants  objected  to  the  jurisdiction,  on  the  ground 
that  the  bill  was  an  inland^  and  not  a  foreign  bill  of  ex- 
change; and  therefore,  the  defendants,  and  the  drawee  Rose- 
well  L.  Colt,  being  citizens  of  Maryland,  although  the  bill 
was'regularly  in  the  hands 'of  the  plaintiff,  as  indorsee,  who 
is  a  citizen  of  a  different  state,  the  circuit  court  hud  no  cog- 
nizance of  the  claim.  ., 

The  provision  of  the  act  of  congress  upon  which  the  ques* 
tion  arises,  is  in  the  lith  section  of  the  '^  act  to  establish  the 
judicial  powers  of  the  courts  of  the  United  Stales,"  passed 
September  24thy  1789.  The  words  of  the  act  are,  "  nor  shall 
any  district  or  circuit  court  have  cognizance  of  any  suit  to 
recover  the  contents  of  any  promissory  note,  or  other  chose 
in  action,  in  favour  of  an  assignee;  unless  a  suit  might  have  * 
been  prosecuted  in  such  court,  to  recover  the  said  contents* 
if  no  assignment  had  been  made;  except  in  comb  (^fdfingh 
biUs  of  exchange,^^ 
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The  judges  of  the  circuit  court  diTided  in  opinion  on  the 
question  of  jurisdiction,  and  ordered  the  record  to  be  cer- 
tified to  this  Court. 

The  case  was  argued  by  Mr  Hofiman,  for  the  defendants, 
no  counsel  appearing  for  the  plaintiff. 

He <:ontended,  I.  That  in  all  cases  of  promissory  notes, 
inland  bills  of  exchange,  and  other  choses  in  action',  anui- 
signee,  or  an  indorsee,*  is  incompetent  to  sue  the  maker  in 
the  courts  of  the  United  States,  except  where  such  suit  might 
have  been  there  prosecuted,  had  there  been  no  assignment 
or  indorsement ;  and  that  as  ihepat/eerofxh'is  bill  of  exchange, 
when  calling  on  the  makers,  must  have  resprted  to  the  state 
tribunals,  the  indorsee  must  be  referred  to  ihe  same  tribu-  ' 
nals. 

2.  That  this  being  a  bill  of  exchange  drawn  within  this 
union,  and  payable  there,  viz.  between  citizcr)s  of  srister 
states,  cannot  be  regarded  as  a  foreign  bill,  within  the  sound 
interpretation  of  the  ilth  section  ofthe  judiciary  act  of  1789; 
bat  that  it  is  an  inland  fttU,  which,  like  promissory  notes,  re- 
mains forever  subject  to  state  jurisdiction,  though  transferred 
to  citizens  of  another  state. 

3.**  That  congress  did  not  design,  by  the  exception  Contain- 
ed in  that  section,  to  legislate  in  reference  to  citizens  of  the 
different  states  of  this  union,  or  to  Confer  on  the  circuit 
courtti  a  jurisdiction  in  regard  to  them,  so  as  to  comprehend 
in  their  favour  as  *\foreigfi  &t//s,"  those  that  should  be  drawn 
between  citizens  of  sister  states. 

4.  That  congress  used  this  expression  in  its  poptitor  sense, 
which,  ir)deed,  is  the  only  one  in  which  that  body  could  have 
thus  legislated  ;  and  that  bills  foreign  to  the  union,  viz.  bijls 
drawn  in  or  on  countries  alien  to  the  sot>er0ignty  of  th4 
United  States^  were  the  only-  foreign  bills  that  either  the 
policy,  or  the  obvious  meaning  of  the  exception  embrace's. 

5.  That/oretgn  countrieSyBind/oreign  biUSj  are  correlative . 
expressions;  whereas,  n(i.sistef:aiu\e  is  foreigi^  to.  the  union, 
nor  is  any  sister  state  truly  foreign  to^'^y  other  state  ofthe 
union.   Xongres^,  therefore,  when* legislating  in  reference 

to  jurisdiction,  must  have  had  that  union  and  foreign  states 

■■•..*•■■ 
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in  its  view ;  and  designed  to  legislate  under  this  exception 
^nly  in  reference  to  bills  drawn  in  or  on  the  union,  but  in 
or  on  any  country  other  than  one  of  the  states  of  this  junion; 
tbey  being  in  regard  to  the  union  itself  one,  and  not/areign; 
and  also,  in  regard  to  each  other,  not  foreign  either  in  a 
popular  or  strictly  legal  sense. 

6.  That  the  exception  in  regard  to  foreign  biUs  was,  per- 
haps, founded  on  the  policy  of  extending  ta  aliens,  (who 
were  nnost  likely  to  become  the  holders  of  bills  drawn  here 
on  foreign  countries,  or  drawn  in  foreign  countries  on  this) 
the  benefit  of  the  naiional  tribunals;  and  was  not  designed 

.  to  embrace  citizens  ofd'rfTercnt  states,  or  to  distinguish  such 
bUls  from  promissory  notes,  which  remain  .with  the  state 

-  courts,  though  in  the-hands  of  citizens  of  different  states. 
Such  citizens,  tliough  bona  fide  inddrsees,  and  for  full  value, 
being  incompetent  to  sue  makersln  the  fedecal  courts,  though 
they  are  competent  to  sue  their  own  indorsers,  because  every 
indorsement  is  a  new  and  independent  contract,  as  between 
in'dorser  and  indorsee.  .    *     • 

7.  Tiiat  the  legal,  no  less  than  the  popular  understanding, 
has  classed  such  bills  under  the  head  of  inland;  and  that 
being  tlie  norma  loquendi  renders  it  highly  probable  that 
congress  had  no  other  bills  in  view,  than  such  as  are  drawn 
in  or  on  countries  wholly  foreign  to  the  jurisdiction  and  so- 
vereignty of  this  union. 

8.  That  althoagh  most  of  the  legislatures  of  the  different 
states  have  allowed  damages  on  the  protest  of  bills  drawn 
on  sister  slates  ;  yet  nearly,  without  exception,  the  word  "  in- 

.  land"  has  been*  applied  to  such  bills,  and  the  word  '*  foreign^' 
to  those  drawn  in  or  on  other  countries. 
'  For  the  popular  abd  legal  sense  of  the  expression  '^  inland 
bills,"  4  Griffith's  Law  Register,  627.  699.  697.  799.  943. 
1006.  1007.  i067.  1140. 

9.  The  question  is  res  nova  in  this  Court,  but  has  been 
the  subject  of  judicial  discussion  in  three  instances,  viz.  in 
Millar  vs.  Uackley,  5  Johns.  Rep.  375 ;  and  1  5.  C.  Const. 
Rep.  100;  and  in  Lonsdale  t;^.  Brown,  1821,  before  Mr  Jus- 
tice \V&shington(ii). 

(a)  See.Appendh  II.  '  ; 
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Mr  Hoffman  stated  that  he  was*  not  informed,  whether  io 
this  last  cose  the  point  turned  on  the  questicMi  ofjuri^diciiony 
or  only  on  the  necessity  of  protestySLS  was  the  case  in  two 
other  cases.  The  case  in  New  York  holds  such  bills  to  be 
inland.  But  had  the  decisions  in  the  siaie  courts  been  uni- 
formly otherwise,  it  is  difficult  to  conceive  how  the  states  are 
to  be  regarded  as  foreign  to  each  other  in  the  national  tribu- 
nals. A  bill  may  well  be  foreign  in  the  state  counts,  and  in- 
land in  the  federal  courts;  and  the  constitutionality  of  the 
very  exception  contained  in  the  11th  section  of  the  judi- 
ciary act,  if  designed  to  enxbrace  within. its  jurisdiction  bills 
between  state  and  state,  seems  to  have  been  doubted  by  Mr 
Jubtice  Story  jn  1  Mason,  251..  But  if  this  point  be  waived, 
the  only  inquiry  is  as  to  the  probable  intention  of  congress; 
which,  the  plaintiff  contends,  was  to  embrace  only  such  bills 
as  are  drawn  between  countries  actually  foreign  to  each 
other.  Chancellor  Kent,  in  his  Commentaries,  Vol.  III.  p.  63, 
ii\clines  to  the  opinion  that  bills  between  the  states  of  the 
union*  are  foreign  in  all  courts ;  but  the  point  of  protest  ap- 
pears to  have  mainly  occupied  the  mind  of  the  learned  wri- 
ter ;  and  the  question  of  jurisdiction,  arising  from  the  sound 
construction  of  the  act  oft^ongress,  does  not  specially  claim 
his  attention. 

Mr  Justice  Washington  delivered  the  opinion  of  the 
Court. 

This  is  an  action  of  assumpsit  founded  on  a  bill  of  ox- 
change  drawn  at  Baltimore,  in  the  state  of  Maryland,  upon 
Stephen  Dever  at  New  Orleans,  ip  favour  of  R.  L.  Colt,  a 
citizen  of  Maryland,  who  indorsed  the  same  ta  the  plaintiff, 
a  citizen  of  New  York.  The  action  was  brought  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Maryland  ; 
and  upon  a  case  agreed,  stating  the  above  facts,  the  judges 
of  that  court  were  divided  in  opinion,  whether  they  could 
entertain  jurisdiction  of  the  cause  upon  the  ground  insisted 
upon  by  the  defendants'  counsel, ^that  the  bill  was  to  be 
considered  as  inlands  The  difficulty  which  occasioned  the 
adjournment  of  the  cause  to  this  Court,  is  produced  by  the 
11th  section  of  the  judiciary  act  of  1789,  which  declares, 
that  no  district  or  circuit  court  shall  have  **  cognizance  of 
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any  rait  to  recover  the  contents  of  any  promissory  note,  or 
other  chose  io  action  in  favour  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to  recover  the 
said  contents,  if  no  assignment  had  been  made,  except  in  caaes 
offoreign  bills  of  exchange." 

The  only  question  is,  whether  the  bill  on  which  the  suit 
10  founded,  is  to  be  considered  a  foreign  bill  of  exchange  1 

It  is  to  be  regretted  that  so  little  aid  in  determining  this 
question  is  to  be  obtained  from  decided  cases,  either  in 
England,  or  in  the  United  States. 

Sir  William  Blackstone,  in  his  commentaries(o),  distin- 
guishes foreign  from  inland  bills,  by  defining  the.  former  as 
bills  drawn  by  a  merchant  residing  abroad  upon  hrs  corres- 
pondent in  England,  or  vice  versa;  and  the  latter  as  those 
drawn  by  one  person  on  another,  when  both  drawer  and 
drawee  reside  within  the  same  kingdom.  Chitty,  p:  1 6,  and  the 
other  writers(fr)  on  bills  of  exchange  are  to  the  same  efiect ; 
ahd  all  of  thetn  agree,  that  Until  the  statutes  of  8  and  9  fV. 
UL  ch.  17,  and  3  and  4  Anne^  ch.  9,  which  placed  these  two 
kinds  of  bills  upon  the  same  footing,  and  subjected  inland 
bills  to  the  same  law  and  custom  of  merchants  which  go- 
verned foreign  bills  ;  the  latter  were  much  more  regarded  in 
the  eye  of  the  law  than  the  former,  as  being  thought  of  more 
public  concern  in  the  advancement  of  trade  and  commerce. 

Applying  this  definition  to  the  political  character  of  the 
several  states  of  this  union  in  relation  to  each  other,  we  are 
all  clearly  of  opinion,  that  bills  drawn  in  one  of  these  states, 
upon  persons  living  in  any  other  of  them,  partake  of  the 
character  offoreign  bills,  and  ought  so  to  be  treated.  For 
all  national  purposes  embraced  by  the  federal  constitution, 
the  states  and  the  citizens  thereof  are  one,  united  under  the 
same  sovlereign  authority,  and  governed  by  tlie  same  laws. 
In  all  other  respects,  the  states  are  necessarily  foreign  to, 
and  independent  of  each  other.  Their  constitutions  and 
forms  of  government  being,  although  republican,  altogether 
different,  as  are  their  laws  and  institutions.    This  sentiment 


(a)  Vol.  11.467. 
'■b)  Bayley,  Kyd. 
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^as  expressed,  with  great  force,  by  the  president  of  the  court 
of  appeals  of  Virginia,  in  the  case  of  Warder  V9.  Arrell,  2 
Wash.  298 ;  where  he  states,  that  in  cases  of  contracts,  the 
laws  of  a  foreign  country,  where  the  contract  was  made, 
must  govern  ;  and  then  adds  as  follows—**  The  same  prin- 
ciple applies,  though  with  no  greater  force,  to  the  different 
states  of  America  ;  for  though  they  form  a  confederated  go- 
vernment, yet  the  several  states  retain  their  individual  sove- 
reignties, and,  with  respect  to  their  municipal  regulations^ 
are  to  each  other  foreign." 

This  character  of  the  laws  of  one  state  in  relation  to  the 
others,  is  strongly  exemplified  in  the  particular  subject  un- 
der consideration ;  which  is  governed,»a's  to  the  necessity  of 
protest  and  rat&of  damages,  by  different  rules  in  the  differ- 
ent states.  Innone  of  these  laws  however,  so  far  as  we  can  dis- 
cover from  Griffith's  Law  Register,  to  which  we  were  referred 
by  the  counsel,  except  those  of  Virginia,  are  bills,  drawn  in 
one  state  upon  another,  designated. as  inland ;  although  the 
damages  allowed  upon  protested  bills  of  that  description,  are 
generally,  and  with  great  propriety,  lower  than  upon  bills 
drawn  upon  a  country  foreign  to  the  United  States,  since 
the  disappointment  and  injury  to  the  holder  must  always  be 
greater  in  the  latter,  than  in  the  former  case.  It  is  for  the 
same  reason,  no  doubt,  that,  by  the  laws  of  most  of  the  states, 
bills  drawn  in  and  upon  the  same  state,  and  protested,  are 
either  exempt  from  damages  altogether,  or  the  rate  is  lo)ver 
upon  them,  than  upon  bills  drawn  on  some  other  of  the 
states. 

The  only  case,  which  was  cited  at  the  bar,  or  which  has 
come  to  our  kliowledge,  to  show  that  a  bill  drawn  in  one 
state  upon  a  person  in  any  other  of  the  states,  is  an  inland 
bill,  is  that  of  Miller  t;^.  Hackley,  5  Johns.  Rep.  375.  Al- 
luding to  this  case,  in  the  third  volume  of  his  Commentaries, 
p.  03,  in  a  note.  Chancellor  Kent  remarks  very  truly,  that  th6 
opinion  was  not  given  on  the  point  on  which  the  decision 
rested;  and  he  adds,  that  it  was  rather  the  opinion  of  Mr 
Justice  Van  Ness  than  that  of  the  court.  It  is  not  unlikely, 
besides,  that  that  opinion  was,  in.no  small  degree,  influenced 
by  what  is  said  by  Judge  Tuckdr  in  a  note  to  2  Black.  Com. 
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467 ;  which  was  much  relied  upon  by  one  of  the  counsel  in« 
the  argument,  where  the  author  would  appear  to  define  an 
inland  bill,  as  being  one  drawn  by  a  person  residing  in  one 
vtate  on  another  within  the  United  States.  He  is  so  under- 
stood by  Chancellor  Kent,  in  the  passage  )vhich  has  been 
referred  to':  but  this  is  undoubtedly  by  a  mistake,  as  the  i\ote 
manifestly  refers  to  the  laws  of  Virginia;  and  by  an  act  pf 
that  state,  passed  on  the  28th  of  December  1795,  it  is .  czr 
pressly  declared,  that  all  bills  of  exchange  drawn  by  any 
person  residing  in  that  state,  on  a  person  in  the  United 
States,  shall  be  considered  in  all  cases  as  inland  bills.  The 
case  of  Miller  vs.  Hackley,  therefore,  can  hardly  he  consi- 
dered as  an  authority  for  the  position  which  it  was  intended 
to  maintain.  We  think  it  cannot  be  so  considered  by  the 
courts  of  New  York,  since  the  principle  supposed  to  be  de- 
cided in  that  case,  would  seem  to  be  directly  at  variance 
with  the  uniform  decisions  of  the  same  courts  upon  the  subject 
of  judgments  rendered  in  the  tribunals  of  the  sister  states. 
In  the  case  of  Hitchcock  t;^.  Aicken,  1  Caines,  460,  all  the 
judges  seem  to  have  treated  thofie  judgments  VLs/areign  in 
the  courts  of  New  York;  and  the  only  point  of  difference 
between  them  grew  out  of  the  construction  of  the  1st  section 
of  the  4th  article  of  the  constitution  of  the  United  States, 
and  the  act  of  congress  of  the  2Gth  of  May  1790,  ch.  38, 
respecting  the  effect  of  those  judgments,  and  the  credit  to 
be  given  to  th^m  in  the  courts  of  the  sister  states. 

It  would  seem  from  a  note  to  the  case  t>f  Bartlett  vs. 
Knight,  1  Mass.  Rep,  430,  where  a  collection  of  state  deci- 
sions on  the  same  subject  is  given ;  that  these  judgments  had 
generally,  if  not  universally,  been  considered'as  foreign  by 
the  courts  of  many  of  the  states.  If  this  be  so,  it  is'diflidult 
to  Understand  upon  what  principle  bills  of  exchange  drawn 
in  one  state  upon  another  state  can  be  considered  as  inland; 
unless  in  a  state  where  they  (Ire  declared  to  be  such  by  a 
statute  ofthat  state. 

.  It  has  not  been  our  good  fortune  to  see  the  case  of  Duncan 
«f5.  Course,  1  South  Carolina  Constitutional  Reports,  100 ; 
but  the  note  above  referred  to  in  3  KenVs  Com.  informs  us, 
that  it  decides  that  bills  of  this  description  are  to  be  consi- 
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(lered  in  the  light  of  foreign  bills;  and  the  learned  commen- 
tator concludes,  upon  the  whole,  and  principally  upon  the 
ground  of  the  decision  just  quoted ;  that  the  weiglit  of  Ame- 
ricafl  authority  is  on  that  side. 

That  it  is  so,  in  respect  to  the  necessity  of  protesting  bills 
of  that  description,  was  not  very  strenuously  controverted 
by  the  counsel  for  the  defendant.  But  he  insists,  that  under 
a  just  construction  of  the  11th  section  of  the  judiciary  act, 
concerning  the  jurisdiction  of  the  federal  courts,  these  bills 
ought  to  be  considered  and  treated  as  inland.  The  argu- 
ment is,  that  the  mischief  intended  to  be  remedied  by  the 
provisions  in  the  latter  part  of  that  section,  by  the  assign- 
ment of  promissory  notes  and  other  choses  in  action,  islhe 
same  in  relation  to  bills  of  exchange  of  the  character  under 
consideratioh. 

We  are  of  a  different  opinion.  The  policy  which  probably 
dictated  this  provision  in  the  above  section,  was  to  prevent 
frauds  upon  the  jurisdiction  of  those  courts  by  pretended 
assignments  of  bonds,  notes,  and  bills  of  ejcchange  strictly 
inland;  and  as  these  evidences  of  debt  generally  concern 
the  internal  negotiations  of  the  inhabitants  of  the  same  state, 
and  would  seldom  find  their  way  fairly  into  the  hands  of 
persons  residing  in  another  state ;  the  prohibition  as  to  them 
would  impose  a  very  trifling  restriction,  if  any,  upon  the 
commercial  intercourse  of  the  different  states  with  each 
other.  It  is  quite  otherwise  as  to  bills  drawn  in  one  state 
upon  another.  T^ey  answer  all  the  purposes  of  remittance», 
and  of  commercial  facilities,  equally  with  bills  drawn  upon 
other  countries,  or  vice  versa;  and  if  a  choice  of  jurisdictions 
1>e  important  to  the  credit  of  bills  of  the  latter  class,  which 
it  undoubtedly  is,  it  must  be  equally  so  to  that  of  the  former. 

Nor  does  the  reas6n  for  restraining  ^he  transfer  of  other 
choses  in  action,  apply  to  bills  of  exchange  of  this  descrip- 
tion ;  which,  from  their  commercial  character,  might  be  ex- 
pected to  pass  fairly  into  the  hands  of  persons  residing  in 
the  different  states  x){  the  union.  We  conclude  upon- the 
whole,  that  in  no  point  of  view  ought  they  to  be  considered 
otherwise  than  as  foreign  bills.  * 
Vol.  H.— 3Z 
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This  cause  eame  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  and  on  the  questions  and  points  oo 
which  the  judges  of  the  said  circuit  court  were  opposed  in 
opinion,  and  which  were  certified  to  this  Court  for  its  opinion, 
and  was  argued  by  counsel ;  on  consideration  whereof,  it  is 
the  opinion  of  this  Court  that  the  bill  of  exchange  on  which 
this  action  is  brought,  ought  to  be  considered  as  a  foreign 
bill  within  the  meaning  of  the  11th  section  of  the  judicipu'y 
act  of  the  24th  of  September  1787,  and  that  the  said  circuit 
court  has  jurisdiction  of  this  cause ;  whereupon  it  is  con- 
sidered, ordered  and  adjudged  by  this  Court,  that  it  be  cer- 
tified to  the  said  circuit  court  for  the  district  of  Maryland, 
that  the  bill  of  exchange  pn  which  this  action  is  brought,, 
ought  to  be  considered  as  a  foreign  bill,  within  the  meaoinj 
of  the  11th  section  of  the  judiciary  act  of  the  24th  of  Sep- 
tember 1787:  and  that  that,  court  has  jurisdiction  of  the 
cau8e(a). 


(a)  The  opinion  of  Mr  Justice  Waihinoton,  in  fhe  ca»e  of  Lontdale  m. 
Brown,  in  which  the  same  point  Waa  ruled  in  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Pennsylvania,  will  be  found  in  the  appeodiz. 
No.  II. 
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EiroLUH,  Smith,  Mackall  and  Hoffman,  Appbllants  vs.  Ca- 

THABINE    FOXALL,  APFBLLEE. 

• 

English,  Smith,  Mackall,  Hoffman,  M'Kennet  and  othkbb^ 
Appellants  vs,.  Catharine  Foxall,  Appellee. 

a  marriage  settlement  provided  that  Uie  trustees,  a()er  the  death  of  the  husbtnilv 
should  stand  possessed  of  a  bond  executed  to  them  by  the  husband,  and  of 
the  sum  of  $37,088  te  be  received  by  them ;  upon  trust  to  place  out  the  same 
when  it  shall  come  into  their  hands,  at  interest,  on  freehold  secuiities,  or  in- 
vest it,  or  any  part  of  it,  in  the  purchase  of  stock  of  the  United  States  of 
North  America,  or  bank  stock  there,  ivith  the  apprpbation  of  the  w\fe;  and 
to  call  in  and  replace  the  same,  and  reinvest  the  same,  and  'the  produce 
thereof,  from  time  to  time,  upon  or  in  such  securities,  or  stock,  with  the  o^ 
probation  of  the  wife. 

It  is  not  an  unreasonable  interpretation  to  say,  that  the  wife,  who  survived  the 
husband,  was  td  have  a  controlling  agency,  within  the  limitation  prescribed  by 
the  contract.  She  has  not  an  arbitrary  and  unlimited  discretion.  The  invest- 
•ment  is  restricted  to  three  objects :  freehold  securities.  United  States  stock, 
or  bank  stock ;  and  the  trustees  are  not  authorised  to  make  any  other  in- 
vestment. The  trustees  are  bound  to  make  the  investment,  in  any  ^ne  of  (he 
funds  mentioned,  wliich  the  wife  might  request  or  direct. 

The  husband  by  his  will  confirmed  the  marriago  settlement,  and  he  further  de- 
clared, **  that  if  (he  sum  of  $.T7,03d  secured  to  be  paid  to  the  trustees  should 
at  any  time  be  found  insufficient  to  raise  and  bring  into  the  hands  of  the 
trustees  (he  clear  annual  sum  of  $2,222.22,  the  annuity  secured  to  be  paid  to 
his  wife  by  the  settlement,  then  the  tnistees  of  his  will  shall,  from  time  to. 
time,  transfer  to  themselves,  as  trustees  of  the  settlement,  out  of  the  residuum 
of  his  estate,  such  sum  or  sums  of  money  as  may,  from  time  to  time,  be  found 
necessary  to  make  up  any  deficiency  there  may  happen  to  be  between  the 
current  amount  of  the  interest  and  produce  of  (tie  principal  sum,  and  the 
amount  of  the  annuity;  so  that,  .in  no  event,  less  than  $2,222.22  sliall  be 
raised  annually  for  his  wife,  or  for  her  benefit  in  the  United  States. 

The  personal  estate  of  the'  husband,  exclusive  of  the  sum  placed  in  the  hands  of 
the  trustees  of  the  annuity,  was  so  invested  as  to  produce  six  per  centum 
per  annum,  and  (he  dfrection  of  the  wife  to  keep  invested  in  six  per  cent, 
stock  of  the  United  States  the  $37,038,  produced  a  deficiency  in  the  annuity, 
which  she  claimed  to  have  made  up  from  the  residuary  estate.  The  wife!  hat 
a  right  to  claLii  this  deficiency  to  t>e  so  made  up. 

There  is  no  doubt,  but  that  upder  the  general  prayer  in  a  bill  in  chancery  fof 
general  relief,  other  relief  may  be  granted,  than  xhat  which  is  particiilarly 
prayed  for ;  but  such  relief  must  be  agreeable  to  thd  case  made  by  the  bilL 

APPEAL  .from  the  circuit  court  of  the  county  of  Wash- 
ington. 
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The  appellee  in  these  cases,  is  the  widow  of  Heory  Fox- 
all  :  and  the  appellants  in  the  first  case,  are  the  trustees 
named  in  a  marriage  settlement,  executed  by  Henry  Foxall 
at  the  time  of  his  marriage  with  the  appellee ;  aivl  in  the 
isecond,  they  are  the  trustees,  executors  and  legatees  named 
in  the  will. 

On  the  marriage  of  Henry  Foxall  with  the  appellee,  in 
England  in  1816,  a  contract  was  entered  into  for  an  annual 
income  of  £500  sterling,  or  $2,222.22,  for  the  life  of  Mrs 
Foxall;  to  commence  at  his  death;  for  her  jointure,  and. in 
lieu  of  her  dower ;  and,  on  the  decease  of  Mr  Foxall,  the 
sum  of  $37,038,  was  then  to  b^  raised  and  paid  to  the  trus- 
tees, for  t.he  purpose  of  securing  the  same. 

In  the  settlement  it  is  declared,  that  upon  the  treaty  for 
the  marriage,  it  was  agreed  between  the  parties  thereto, 
Henry  Foxall  and  Catharine  Holland,  that  should  she  sur- 
vive him,  he  would  provide  and  settle  on  her  an  annual  in- 
come of  £500  sterling,  equal  to  $2,222  22  cents,  in  the  na- 
ture of  a  jointure  for  life,  and  in  bar  of  dower ;  that  he  shouM 
devise  to  her  his  messuage  in  Georgetown,  and  assign  her 
his  furniture  and  carriage  for  life,  in  increase  of  her  jointure; 
that  her  property,  which  was  wholly  personal,  should  vest  in 
her,  but  that  all  future  property  should  be  at  her  disposal, 
as  if  she  were  a  femme  sole ; ,  and  that  the  children  of  the 
marriage  as  well  as  a  present  daughter  of  Henry  Foxall, 
should  be  dependent  on  him  for  support.  The  marriage  set- 
tlement also  recites,  that  in  part  performance  of  the  same, 
Henry  Foxall  had  made  his  bond  in  the  penalty  of  $74,116, 
to  the  trustees,  to  be  void  on  payment  by  his  executors,  with- 
in six  months  from  his  death,  of  $37,038,  with  interest  at  six 
per  cent. 

It  is  then  declared  by  the  deed,  that  in  case  the  appellee 
should  survive  said  Henry  Foxall,  the  said  trustees  should 
stand  possessed  of  said  bond,  and  said  $37,038  to  be  receiv- 
ed by  them  '^  upon  trust  to  place  out  the  same,  when  it  shall 
come  into  their  hands,  at  interest  on  freehoM  securities,  or 
invest  it,  or  an^part  of  it,  in  the  purchase  of  stock  of  the  • 
United  States  of  North  America,  or  bank  stock  there,  with 
the  approbation  of  said  Catharine  Holland,  and  to  call  in 
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and  replace  and  reinvest  the  same,  and  the  produce  thereof, 
from  time  to  time,  upon  or  in  such  securities  or  stock,  with 
the  approbation  of  said  Catharine  Holland ;  and  to  pay  the 
interest  and  dividends  of  the  said  sum,  securities  or  btockt 
from  time  to  time  as  the  same  should  be  received,  to  her 
the  said  Catharine  Holland  or  her  assigns,  or  permit  her  or 
them  to  receive  such  interest  or  dividends  for  her  life,  ibr 
her  separate  use,"  &c.  And  after  her  death  upon  trust  to 
pay,  transfer,  and  assign  said  $37,038,  and  the  securities  or 
stocks  in  or  upon  which  it  should  be  placed  out  or  invested, 
and  the  dividends,  &c.  unto  the  executora  or  assigns  of  the 
said  Henry  Foxall. 

Mr  Foxall  died  in  England  in  L823,  having  loft  a  will  dated 
the  I2th  of  Apiil  1823.  The  first  clause  in  the  will  is  in 
these  words :  ''  First,  I  do  hereby  ratify  and  confirm  in  every 
respect  the  settlement  made  upon  my  marriage  with  my  dear 
wife  Catharine,  and  do  direct  the  provisions  and  trusts  of 
the  same,  and  the  condition  of  the  bond  entered  into  by 
me  upon  my  said  marriage,  to  be  faithfully  performed  and 
observed :"  and  afterwards,  ''  I  do  farther  direct,  that  if 
the  sum  of  $37,038,  secured  to  be  paid  to  the  trustees  of 
said  settlement,  should,  at  any  time,  and  from  time  to'time, 
be  found  insufficient  to  raise,  within  these  United  States, 
and  bring  into  the  hands  of  the  said  trustees  of  said  settle- 
ment there,  the  clear  annual  sum  of  $2,222  22  cents,  the 
annuity  secured  to  be  paid  to  my  said  wife  by  the  said  set- 
tlement ;  then,  and  in  such  case;  the  trustees  of  this  my  will 
do  and  shall,  from  time  to  time,  transfer  to  themselves,  as 
trustees  of  said  8ettlement,'out  of  the  residuum  of  my  estate, 
such  sum  or  sums  of  money,  as  may  from  time  to  time  be 
found  necessary  to  make  up  any  deficiency  there  may  hap- 
pen to  be  between  the  current  amount  of  the  interest  and 
produce  of  said  principal  sum,  and  the  amount  of  said  an- 
nuity, so  as  that,  in  no  event,  less  than  the  said  siim  of 
$2,222  22  cents  shall  be  .annually  raised  for  .my  said  wife,  or 
for  her  benefit  within  the  United  States." 

He  also  gives  her,  over  and  above  the  provisionsr  made  for 
her   benefit   by  said   settlement,  a   legacy  of  $500^   the 


698  SUPREME  COURT. 

[English  and  oth^n  v$.  Foxall.] 

plate,  &c.  purchased  since  the  marriage,  and  all  his  ser- 
vants. 

He  then  gives  the  $37,038, ''  stipulated  to  be  raised  and 
paid  to  the  trustees  of  his  marriage  settlement,"  after  the 
death  of  his  said  wife,  '*  to  the  children  of  the  marriage  ab- 
solutely;" and  if  none,  directs  it  after  the  death  of  bis  wife 
to  sink  into  the  residuum  of  his  estate. 

.The  will  contained  a  proviso,  that  any  depreciation  in  the 
value  of  his  property,  should  be  borne  equally  by  all  his 
legatees,-  ^'  his  wife^  and  any  child  or  children  he  might  have 
by  her,  excepted.^^ ' 

Hoffman,  Smith,  M'Call  and  M'Kenney  were  appointed 
executors  of  the  will.  There  were  no  children  of  the  mkr- 
riage,  and  but  one  daughter,  Mrs  M'Kenney,  by  a  former 
wife.  The  estimate  placed  by  Mr  Faxall  upon  his  property, 
at  the  time  of  his  decease  was  $270,000.  In  December 
1827,  the  trustees  valued  the  real  estate  at  $70,000,  and  the 
personalty  at  $88,000.   . 

At  the  decease  of  Mr  Foxall  in  182.3,  $32,645,  of  six  per 
cent  .stock  of  the  United  States,  stood  in  his  name  ;  and  at 
that  time  the  government  stocks  were  as  much  abovepar,  as 
they  Were  when  this  bill  was  filed.  Mr  Foxall  was,  at  that 
time,  well  acquainted  with  the  ptice  of  government  stocks, 
and  of  the  stocks  of  the  local  banks,  the  latter  of  which  it 
was  in  evidence,  could  have  been  purchased  at  that  time  at 
ninety-six  per  cent. 

On  the  17th  of  July  1824,  Mrs  Foxall  being  then  in  Eng- 
land, the  executors  addressed  the  following  letter  to  her: 

"The  executors  of  your  late  husband  are  desirous  of  pay- 
ing over  to  the  trustees  of  the  marriage  settlement,  the  sum 
of  37,038,  according  to  the  directions  in  the  will.  It  is 
deemed  necessary  that  you  should  give  instructioils  to  the 
trustees  named  in  the  marriage  settlement,  before  they  can 
f^el  themselves  authorised  to  invest  the  money.  You  will 
please  to  communicate,  at  as  early  a  date  as  convenient, 
your  wishes  on  this  subject." 

And  on  the  same  day,  the  trustees  addressed  the  follow- 
ing: 

"  The  executors  of  your  late  husband,  *  the  Rev.  Henry 
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Foxall,'  are  ready  to  pay  over  to  us,  the  trustees  named  in 
the  marriage  settlement,  the  sum  of  $37,038,  for  the  purpose 
of  providing  the  annuity  secured  to  you  in  said  settlement. 
In  said  settlement  it  is  stipulated,  that  we  are  to  place  it 
out '  at  interest  on  freehold  security,  or  invest  it,  or  any  part 
of  it  in  the  purchase  of  stock  of  the  United  States  of  North 
America^  or  bank  stock  there,  with  the  approbation  of  Mrs 
Foxall.'  We  are  therefore  compelled  to  wait  for  your  in- 
structions. The  will,  you  will  doubtless  have  perceived,  has 
made  provision,  that  in  case  the  said  fundof  $37,038  should 
not  produce  in  interest,  the  annual  payment  to  be  made  to  you 
of  $2^222  22  cent9,  there  shall  be  provided  from  his  estates 
whatever  may  be  deficient,  so  that  in  no  case  shall  yott  re- 
ceive a  less  amount. 

"It  is. presumed,  therefore,  you  will  give  the  trustees  a 
general  authority  to  manage  said  trust  fund,  so  as  to  produce, 
the  best  interest  which  can  be  safely  done :  unless  such  gene- 
ral authority  be  given,  we  should  jiave  to  wait  for  new  in- 
structions whenever  any  payment  of  principal  may  come  into 
our  hands.  It  is  highly  probable,  that  when  you  answer  the 
letter  sent  with  a  copy  of  the  will,  you  will  give  such  direc- 
tions as  we  have  alluded  to.  If  you  have  not,  you  will  per- 
ceive the  necessity  of  having  it  done  without  delay  :  as  we 
cannot  move  in  the  business  until  we  have  your  directions, 
which  may  be  given  eitl^er  by  Jetter  or  any  other  authentic 
writing.  It  will  be  necess^ary,  in  case  you  do  not  come  to 
this  country,  that  you  authorise  some  person  here  to  receive 
for  you  the  annuity,  as  .we  are  bound  to  pay  it  within  the 
United  States.  We  are  thus  particular,  as  it  takes  at  least 
three  or  four  monthfs  to  get  an  an3W6r  fi'otn  the  interior  of 
England." 

To  these  letters  the  following  answer  was  written  by  Mrs 
Foxall,  and  received  by  the  executors  and  trustees: 

Gentlemen; — In  reply  to  your  letter  of  the  17th  of  July 
last,  in  which  you  request  my  approbation  relative  to  the  in- 
vestment of  the  $37,038,  to  provide  my  annuity  according  to 
my  marriage  settlement,  I  Acquaint  you,  that,  in  the  judg- 
ment of  my  late  husband,  and  according  to  my  own,  the 
stock  of  the  United  States  ofJSTorth  America  is  preferred  by 
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me,  to  freehold  security  or  bank  stock ;  and  that  I  shall  ap- 
prove of  the  investment  of  the  principal  sum  in  that  fund, 
and  not  on  real  security  or  bank  stock,  aqd  beg  it  may  be  aa 
invested." 

Mrs  Foxall  retnrned  to  the  United  States  in  December 
1824,  and  a  similar  application  was  made  to  her  by  the  ttos- 
tees,  with  the  same  effect;  and  she  remained  in  the  belief, 
that  the  investment  was  made  according  to  her  wishes,  in 
stocks  of  the  United  States.  Ten  thousand  six'  hundred  and 
forty-five  dollars,  six  per  cent,  stock,  were  afterwards  paid  off 
by  the  government,  without  the  knowledge  of  Mrs  Foxall; 
and  of  this  sum  $10,000  were  also,  without  her  knowledge, 
loaned  to  one  of  the  trustees  and  to  another  person,  ob  their 
promissory  note,  secured  by  a  pledge  of  $13,000,  stock  of 
the  Farmers'  and  Mechanics*  Bank,  of  Georgetown. 

In  1826,  Mrs  Foxall  c&me  to  know  that  no  separate  invest- 
ment had  been  made  for  her  annuity;  and  she  then,  in 
writing,  requested  that  the  sum  of  $3,7038  should  be  invest- 
ed in  stock  of  the  United  States  for  that  purpose.  This  was 
refused  by  the  executors  and  trustees;  they  contending  that 
the  right  was  with  them  to  make  the  investment  as  they 
should  think  best,  free  from  the  control  of  Mrs  Foxall,  and 
without  her  approbation. 

Upon  this  refusal  Mrs  Foxall  filed  the  bill  in  the  circuit 
court  against  the  trustees,  claiming  to  have  the  provisions  of 
,the  marriage  settlement  carried  into  effect,  and  to  have  the 
amount  of  the  same  invested*  in  some  of  the  government 
stocks,  im  her  and  their  joint  names.  The  bill  calls  for  a 
discovery  where  the  $37,038  had  been  invested,  and  to 
whom  ill  particular  it  had  been  loaned;  and  for  general 
relief 

The  trustees,  in  their  answer,  submit  themselves  to  the 
court,  admitting  the^  have  ample  fbnds  for  the  purpose,  but 
raise  the  question  whether  Mrs  Foxall  has  the  right  to  have 
the  $37,038  invested  in  the  stock  of  the  United  States,  re- 
ferring to  a  cross  bill  filed  by  them,  for  the  reasons  why  they 
suppose  she  has  not  that  right.  They  state  that  $22,000  were 
then  invested  in  United  States  stock,  and  that  all  the  residue 
of  the  personal  estate  was  in  their  hands  and  vested  in  real 
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•ecurities  of  the  most  undoubted  safety,  producing  an  in- 
terest of  3ix  per  centum  per  annum. 

They  deny  the  right  of  Mrs  Foxali  to  the  benefit  of  the  pro- 
vision of  .the  settlement  requiring  her  approbation  to  the  in- 
vestment, and  of  that  of  the  will,  throwing  the  loss  of  such 
investment  upon  the  residue  of  the  estate,  averring  them  to  be 
inconsistent ;  and  require  that  she  be  held  to  elect  between 
them.  And  that  if  her  bill,  a:lready  filed,  be  considered  as 
an  election  to  take  under  the  settlement^  and  the  investment 
prayed  by  her  shall  be  decreed,  that  it  «haU  be  further  de- 
creed, that  she  shall  receive  the  interest  of  the  samej  so  to 
be  invested)  in  bar  of  all  claim,  upon  the  residuum  of  the 
estate,  under  the  provision  .of  the  will  for  any  deficiency.  . 

In  December  1 827,  a  statement  was  filed  by  the  trustees, 
showing  the.  nature  of  the  securities  in  which  the  estate  was 
invested ;  and  to  whom  the  moneys  paid  in  had  been  loaned. 

The  trustees  in  the  marriage  settlement,  the  executors  of 
the  will  of  Mf  Foxali,  and  the  daughter  of  Mr  Foxali  with 
her  husband  Samuel  M'Kinney,  filed  a  bill  against*  Mrs 
Foxali  the  appellee,  the  object  of  which  is  to  keep  the 
$37,038,  in  the  hands  of  the  trustees  of  the  will  mixed  up 
with't(ie  general  mass  of  Mr  Foxall's  estate,  and  to  prevent 
the  investment  of  that  sum  in  the  9tock  of  the  United  States; 
because  so  invesiedj  the  stocks  being  above  par,  it  would 
not  produce  the  full. amount  of  the  annuity.  The  bill  denies 
the  right  of  Mrs  Foxali  to  select  the  fund  for  the  investment 
X>f  the  sum  of  j^37,038,  and  asserts  that  if  she  has  that  right, 
she  must  forego  the  same,  in  order  t,o  enjoy  the  benefit  of 
the  provisions  in  the  will,  asserting  that  the  testator  by  insert*;, 
ing  that  clause  in  his  will,  providing  that  every  deficiency  io 
the  amount  of  the  annuity  should  be  borne  by  his  general 
estate,  intended  to  curtail  the  rights  of  the  settlement;  and 
that  she  must  be  put  to  her  election  between  the  provisions 
of  the  will  and  those  of  the  settlement. 
'  The  answer  of  Mrs  Foxali  to  this  bill,  denies  the  incori- 
sistency  between  the  provisions  of  the  settlement  and  the  will; 
contends  that  she  is  entitled  to  the  benefit  of  both;  that  she 
has  a  right  to  choose  the  funds  for  investment,  and  to  call 
on  the  residuum  of  the  estate,  to  make  good  the  deficiency 
Vol.  if.— 4  A 
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that  may  arise  from  its  hot  producing  six  pet'centum  to  pajr 
her  annuity^  and  declaring  that  her  husband  always  advised 
and  recommended  her  to  invest  it  in  United  States  stock, 
and  intimates  her  desire  to  insist  on  its  being  so  done,  even 
if  the  loss  to  arise,  from  it  is  to  fall  upqn  her. 

The  causes  wefe,  by  consent,  heard  together  in  the  circuit 
cburt :  and  thatcourtdecceed  in  the  first  cause,  that  the 
investment  ;of  the  $37,038  should  be  made  as  she  desired, 
and  the  interest  paid  annually  to  her;  and  tlial  if  such  in- 
terest fell  short  of  producing  $2,222.2^  (that  is,  6  per  cent«) 
per  annum,  the  deficiency  should  be  paidto  her  aiii>Qa1ly, 
out  of  the  residuum  of  the  estate  in  the  hands  of  the  tru^itees. 

In  the  second  case,  the  court  decreed  the  bill  to  be  dis^ 
missed.  .  *        ^ 

From  these  decrees,  the  defelidatits  in  the  court  below  in 
the  first  case,  and  the  complainants  in  the  secdnd  case,  ap- 
pealed to  this  Court. 

The  cases  were  argued  by  Mr  Key  for  the  appellants  and 
by  Mr  Jones  for  the, appellee. 

■  •  .  ■  • 

For  the  appellants  it  was 'contended  : 

1.  That  the  provisions  of  the  deed  of  settlement  *dnd  of 
the  will  are  inconsi3tent,  and  that  tlie  widow  is  nt>t  entitled 
to  the  benefit  of  both ;  that  she  cannot  choose  the  fund  for 
investment  under  th^  deed  and  throw  the  loss  from  such  in- 
vestment'upon  others,  under  th^  will. 

2.  That  part  of  the  decree  which  ^directs- the  payment  of . 
the  deficiency  froryi  the  residuum  is  erroneous,  according  to 
the  triie  constructiort  of  the  will,  which  only  authorizes  such 
payment  when  the  funds  shall  be  found  insvfficietit  to  raise 
within  the  United  States,  the  clear  income  of  $2,222.22 :  and 
the  proof  taken  in  the  cause,  shows  that  the  funds  are  ;8uffi- 
cienl,  and  are  now  so  invested  as  to  produce  that  sum. 

3.  The  construction  of  the  ^clause  of  the  deed  of  settle- 
ment giving  the  widow  the  exclusive  direction  of  the  invest- 
ment is  erroneous.  The  deed  requires  it  to  be  made  by  the 
trustees,  with  her  approbation^  so  that  both  must  concur  in 
the  investment. 
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For  the  appellee  it  was*  argued,  that  she  oan  require  the 
$37,038  to  be  separated  fnun  the  general  estate,  and  invest^ 
ed  in  tlie  stock  of  th^  United  States. 

And  if  there  be  any  deficiency  in  the  income  fi-om  the  in- 
vestment, she  can  charge  the  same  to  the  general  estate : 
1st,  under  the  settlement;  and  2d,  under  the  will. 

• 

Mr  Justice  Thompson. delivered  the  opinion  of  the  Court. 

These  cases  cqme  before  the  Court  on  appeal  from  the 
circuit  court  of  the  district  of  Columbia,  and  have  been 
argued  together.  •  The  first  was  a  bill  filed,  by  Mrs  FQxall 
against  the  appellant?,  as  trlistees  in  a  marriage  settlement 
contract,  entered  into'  between  her  aiid  'her  late  husband 
Henry  Foxall,  deceascjd.  The  Object  of  this  bill  was  to 
comp(;l  the  trustees  to  carry  into  effect  the  marriage  con- 
tract, according  to  her  construction  of  itt  by  separating 
$37,038  fr6m  the  gcneralmass  of  her  late  husband'sestatd, 
and  investing  the  samQ  in  stock  >of  the  United.  States.  *  . 

The  appellants,  in  their  answer,  tidmit  that  they  have  re- 
ceived fun(ls  of  the  estate  of  Henry  Foxall,  to  a  much  larger 
amount  than  the  $37,038,  but  allege  that  they  are  also  trus- 
tees under  the  provisions  of  the*  wilt'of  Henry  Foxall,  and 
have  not  invested  it  in  stock  of  the  United  States,  because 
it  could  not  be  done  without  great  loss ;  and  that  they  con- 
sidered such  an  investment  injudicious  and  prejudicial  to  ihe 
estate  and  to  the  rights  of  others  interested  in  the  lesiduum 
of  the  estate,  and  its  income.  And  they  aver  that  they  have 
securely  vested  in  real  securities  and  bank  stocks,  prodi^cing 
an  interest  of  six  per  cent,  the  whole  of  the  personal  estate 
except  $22,645'  in  United  States  stock,  purchased  by  H. 
Foxall  >n  his  lifetime.  They  admit  they  have  ample  funds, 
and  are  willing  to  make  th^  investment. required  by  the  ap- 
pellee, if  the  construction  of  the  deed  of  settlement,  which^ 
sh^  contends  for,  should  be  deemed  by  the  Court  .to  be  cor- 
rect.       ;        •        •  ... 

With  this  answer,  and  referring  to  it,  was  filed  the  cross 
bill  in  the*  second  cause,  in  which  the  trustees  in  the. mar- 
riage settlement,  and  Samuel  M'Kinney,  who  are  the  exe- 
cutors named  in  the  will  of  Henry  FoxaM,  together  with 
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sundry  other  persons,  who  nre  thd  cestui  que  trusts  imder 
the  will,  are  complarnahts,  lind  Catharine  Foxall  defendant. 

In* this  •bill  the  appellants  set  forth  the  will  of  H^nry  Fox- 
all,  and  aver  that  by  it  the  whole  real  and  personal  estate  of 
the  testator,  is  bound  to  secure  to  the  appellee  her  linnuity.. 
That  the  investment  in  United  States  Stock  of  the  $37,038 
would  occasion  a  loss  in  the  income  of  the  whole  estate  of 
sLx  or  seven  hundred  dollars  a  year,  which  would  fall,  accord- 
ing to  the  will,  upon  the  other  cestui  que  trusts^  They  deny 
the  right  of  the  appellee  to  claim, the  benefit  of  ttie  provi- 
''sioh  of  the  settlement  .requiring  her  approbation  to  the  in- 
vestment, and' also  that  of  the  will  to  make  up  the  deficiency, 
and  thereby*  throwing  the  loss  of  siich  investment  upon  the 
residue  of  the  estate ;  averring' the  two  provisions  to  be  incon- 
sistent, and  requiring.the  appellee  to  elect  between  ihem  ; 
and  praying  that  if  her  bill,  already  filed,  be  6onsidt)red  an 
el^Qtron  to  take  under  the  settlement,  and  the* investment 
priiyed  by  her  shall  be  decreed,  that  it  may  be  further  de- 
creed, that  she  shall  receive  the  interest  of  the  same,  so  to 
be  invested,  in  bar  of  all  claim  upon  the  residuum  of  the 
estate,  under  the  provisions  of  the  will  for  any  deficiency. 

The  answer  in  this  case  denies  the  inconsistency  between 
the  provisions  of  the  will  and  the  marriage  set'tl'ement,  and 
claims  that  the  appellee  is  entitled  to  the  benefit  of  both. 
That  she  has  the  right  to  choose  the  funds  for  investment, 
and  to  look  to  the  residuum  of  the  estate  to  make  good  the 
deficiency  that  may  arise  from  the  investmentnot  producing 
six  per  cent.,  so  as  to  pay  her  annuity  of  $2,222  22  cents. 

The  court  below  decreed  in  the  first  cause,  that  the  appel« 
lants',  as  trustees  in  the  will,  should  transfer  to  themselves,  as 
tf-ustees  in  the  mdrriage  settlement,  the  sum  of  ^37,038,  and 
should  invest  the  same  in  the  purchase  of  stock  of  the  United 
States,  and  pay  the  dividends  from  time  to  time,  as  received, 
to  Catharine  Foxall,  for  and  during  the  terrjriof  her  life;  and 
that  the  appellants  should  make  the  investment  oT  the  said 
principal  sum,  jointly  in  the  names  of  themselves  and  the 
said  Catharirre';  and  cause  the  trust  upon  which  the  safne  isr 
to  be  invested,  to  be  expresged  in  the  certificates  of  invest- 
ment, and  upon  the  books  of  the  treasury  department.    And 
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further,  in  case  the  said  principal  sum  of  j^37,038^  so  in- 
vested, should  be  found  insufficient  to  rai^e  and  pay- the 
annuity  of  $2,222  22  cents;  that  the  deficiency  should  from 
time  to  time  be  made  good  out  of  tfie  residuum  of  the  estate, 
&c<  And  in  the  second  cause,  the  court  decreed  the  bill  to 
be -dismissed.  Fcom  both  these  decrees,  appeals  have  been 
brought  to  this  Court. 

The  two  questions  which  arise  upon  these  cases  are  :     ,  . 

1 .  Whether  the  appellee,  Mrs  Foxall,  has  a  right,  under  th^ 
marriage  settlement,  to  require  the  trustees  to  separate  the 
$37,038  from  the  general  mass  of  the  estate,  and  invest  the 
same  in  stock  of  the  United  States, 

*2.  If  such  investment  should  be  insufficient  to  pay.  her  the 
.  annuity  "orf  $2,222  22  cents,  has  she  a  rig)it.to  have  the  de- 
ficiency made  up,  put  of  the.  general  estate,  either  under  this 
marriage  settlement,  or  under  the  will  of  her  deceased  hus- 
•band.  • 

The  answers  to  these  questions  will  depend  upon  the  con* 
struction  to  be  given  to  the  marriage  settlement,  and  the 
will  of  Henry  Foxall. 

The  settlement  recites,  that  a  marriage  was  ihtended  to  be 
solomnized  between  Henry  Foxall  and. the  appellee, .then 
Catharine  Holland ;  that  upon  the  treaty  for  such  marriage, 
it  was  agreed  between  the  said  Henry  Foxall  and  Catharine 
Holland,  that  he  should  provide  tind  settle  on  her,  in  c5ase 
she  should  durvive  him,  nn  annual  income  6f  $2,222  22  cents, 
cqualto  £500  sterling,  in  the  nature  of  a  Jointure  for  her, 
for  life,  and  in  bar  of  dower,  &c.;  and  also  cecitingv  that  m 
part  performance  of  said  agreertienl,  the  -said  Henry  Foxall 
hacf  made  his  bond,  in  the  penalty  of  $74,116,  to  the  trustees 
named  in  the  settlement,  \o  be  void  on  payment  by  his  exe- 
cutors, within  six  months  from  brs  death,  to  the  said  trustees 
of  $37,038,  with  interest -at  six  per  cent,  frotn  his  decease^  It 
h  then  declared  by  the  deed,  that  in  case  the  said  Catharine 
Holland  should  survive  the  said  Henry  Foxall,  the  trustees 
•should  st^nd  possesiled  of  said  bond,  and  the  $37,038,  to  be 
received  by  them,  upon  trusty  to  place  out  the  same,  when 
it  shall  come  into  their  hands,  at  interest,  on  .freehold  secu- 
rities, or  invest'it,  or  any  part  of  it,  in  the  purchase  of  stock 
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of  the  United  States  of  North  AmeriGa,  or  bank  istock  tbere, 
with  the  approbation  of ^aid  Catharine  Holland;  and  to  call 
in  and  re-placc,  iind  re-invest  the' ^me,  and* the  produce 
thel'eofi.from-,  time  )o  >tin>e,  upon,  pr  in  such  seotirities  or 
stock,  with  the  approbation  of  the  said  Catharine  Holland; 
and 'to  pay  the  interest  and  dividends  of  sgid  sum,  securities 
or  stocks  .front  time  to  time,  as  the  same  shall  be  received, 
to  her, or  her  cijssigns,  or  permit  her' or  them  to  receive  such 
inte'rest  or  dividends  for  her.  life,  for  her  separate  use. 
.  That  the  appellee  has  a  right  to  reqjuire  the  $37,038  to 
be  separated  from  thegenera)  mass  of  the  estate,  and -in  vested 
in  funds  for  her  use,  according  to  tlie  tri^sts declared  in. the 
marriage  settlement,  cannot  admit  of  a  doubt.  .      ' 

The  circumstance  that  the  trustees '  are .  also  lexecutora 
named  ip  the  wiU,  cannot  affect  the  rights  of  Mrs  PoxalL 
Tihis  contract  was  entered  into  in  the  year  181-6,  long  before 
the  will  was  made,  or  it  could  be  known  who  would  be  ap- ' 
pointed  executors  ;  and  besides,  the  trustees  are  notth*eon]y 
executors.  But  it  would  be  immaterial  if  they  were.  They 
are  acting  in  separate  and^  distinct  capacities,  and  are  bound 
to  execute  the  respective  trusts  according  to  the  provisions 
of  the  marriage  settlement  and  the  will.  This  settlement 
was  accompanied  with  a  bond  given  by  H.  Foxall,  by  which 
he  bound  his  executors  to  pay  over  to  the  said  trustees  the 
$37,038,  \vithin  six  months  from  his  death.  And  the  settle^ 
m'ent  declares  that  the  trustees  shall  stand  posisessed  of  said 
bpndjTind  the  $37,038  4t^  be  received  by  them^upon  trust  to 
place  ogt  the  same,  wh^n.it  shall  come  .into  their  hands,  at 
interest,  &c.  in  the  manner  tlierein  directed.  Whether  Mr? 
Foxall  had  a  right  to  control  the  investment  Of  this  money 
When  rt  came  into  the  hands  of  the  trustees,  may  admit  of 
more  doubt.  ,■  • 

The  trust  declared  is,  that  the  $37,038,  when  it  shall 
come  into  the  hands  of  the  trustees,  shairbe  placed  out  at 
interest  on  freehold  security,  or  invested  in  the  pifrchase  of 
stock' of  Ihe  United  States  of  North  Anlerica,  orljaide  stock* 
there,  with  the  approbation  of  the  said  Catharine  Holland; 
and  the  re-investments,  when  necessary,  were  to  be  made  in 
like  mannrer  with  her   approbation;  and  thejntereat  and 
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ctividends  to  be  paid  to  her,  during  ber  liJCe,  for  her  sepa- 
rate use.  •         .      ' 

The  question  is  rioi  whether  she  is  at  jpresent  in  danger  of 
losing  hi^r  annuity,  nor  does  she  in  her*  bill  qhargd  the 
trustees  with  xni^6ondu<;t.'  She  is,  in  judgment  of  law,  a 
purchaser  of  this  annuity,  her  rights  rest  i0  contract,  ttid 
she  seeks  to  have  that  contract  carried  itito  execution.  An4 
whether  this  will  work  an  injury  to  thifd  persons  or  not, 
cannot  control  her  rights;  secured  to  hef  by  the  marr\|ige 
settlement.  When  this  contract  was  entered  into,  there. 
w8(«no  Existing  interest  in  any  ihird  parties.  And  no  sub- 
sequent act  of  one  of  tHo  contracting  ptirtiqs,  can  change 
the  fights  of  the  other.  This  fund,  or  the  securities  or 
stock  in  which  it  should  be  invested,  were,  after  her  deaths 
to  be'  transferred  to  the  executors  or  assigns  of  Henry  Fox- 
all.  But  no  disposition  which  he  could  make  of  them, 
could  abridge  the  fights  of  Mfs  .Foxall  under  the  settle- 
ment. What  then  is*  to  be  understood;  by  the  stipulation^ 
that  the  investment  -was  to  be  made  with  her  approbatioh? 
That  she  was  to  have  spme  agency  in  this  investment,  can- 
not be  questioned.  And  is  it  an  unreasonable  interprj^tatidn 
to  say,  that  she  was  to  have  acontrolling  agency,  within  the 
limrtatioii  prescribed  by  the  contract.  She-  has  not  an  arbi- 
trary and  unlimited  discretion.  The  iiivesttnent  is  restrict- 
ed  to  three  objects :  freehold  securities,  United  Stntes 
stock,  or  bank  stock  ;  and  the  trustees  dre  not  authorised  to 
make  any  other  investment.  Nor  can  she  appro.ve  or  dis-. 
approve  of  any  other.  '  -All  such  acfs,  both  in  them  and  her^ 
Woufd  be  without  aulhorfty.  She  is  the  party  beneficially 
interested  in  the  investment;  and  it  is  fairly  .to  be  presunied, 
that  her  intended  husband  nfieant  to  leave  it  to  her  to  elect 
between  th6  different  objects  of  investment.  It  cannot  be 
presumed,  that  she  would  withhold  her  approbation'  frc^m 
all,  and  if  she  did  the  loss  Would  be  her  own,  and  not  to 
the  prejudice  of  any  one  else.  U  is  very  pr6b9ble,\that  dif- 
ferent persons,  with  equally  honest  and  upright  motives, 
might  differ  in  opinion  with  respect  to  th?  three  different 
modes  of  iikvestment  pointed  out  in  the  settlement.  And 
when  that  occurs  between  Mrs  Foxall  antl  the  trustees,  ond 
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or  the  Other  party  must  yield:  and  the  contract  must  deter- 
mine their  respective  rights'.    That  declares-,  that  the  in- 
Yestment  is  to  be  made  with  her  approbation  ;  which  v^ould 
9eem  necessarily  lo  imply,  that  it  could  not  be  made  with- 
out 4t,  and,  at  all  events,'  not  directly  against  it.  •  And  such 
appears  to  have  been  the  construction  put  upon  it  by  the 
trustees  themselves.     For  in  July  1824,  after  the  death  of 
her  husband,  they  wrote  her  two  letters;  one  in  their  cha- 
racter of  executors,  and  thq  other  as  trustees  in  the  settle- 
m'ent.     In  the  first  they  s^y,  5'  The  executors  of  your  late 
husband  are  desirous  of  paying  over  to  the  trustees  of  the 
marriage  settlement  the  .$um  ^of  $37,038,  accprding  to  the 
directions  .of  the.' wilh     It  is  deemed  necessary-  that  you 
should  give  initructions  to  the  trustees  named  in  the  mar* 
riage  settlement,  before  they  can  feel  themsdvea  authorised 
to  invest  the  money"     And  in  their  letter,  written,  as  trus- 
tees, they  say,  "The  c;icecUtors  are  .ready. to  i>ay  over  the 
sum  of  $37,038  to   the  trustees   named  in  the  marriage 
settlement;  for  the  purpose  .of  providing  the  annuity  secured 
to  you  in  the  settlement.     In  which  it  is  stipulated,  that  we 
are  to  place  it  out  at  interest,  on  freehold  security,  or  in- 
vest it  in  the  purchase  of  stock  of  the  United  States  of 
^orth. America,  or  banlui^tock  there,  with  the  approbation 
of  Mrs  Foxall.     fVe  arty  therefore^,  compelled  to  wait  for 
your  instructions y 

In  September  following  sho  answered  their  letters,  in 
.which  she  says,  "  1  acquaint  you  that  in  the  judgment  of  my 
late  husband,  according  with  my  owji,  the  stock  pf  the  Igni- 
ted States  of  North  America  is  preferred  by  me,  to  freehold 
security  or  bank  stock;  and  that  1  shall  approve  of  the  in- 
vestment of  the  principal  sum.  in  that  fund,  and  not  on  real 
security  or  bank  stock,  and  beg  it  may  be  so  invested."  We 
think' the  trustees  were  bound  to  make  the  investnoent  ac-' 
CQrding  to  this  request.  That  it  was  a  right  secured  to  her 
under  the  marriage  settlement. 

We  will  not  say,  but  that  a  state  of  things  might  exist  in 
which  a  court  of  chancery  would  be  authorized  to  control 
her  election:  as  if  she  should  act  from  mere. caprice,  and 
with  a  manifest  purpose  of  throwing  a  loss  upon  the  residu- 
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um  of  the  estate.  But  there  is  nothing,  in  this  case  to  wai> 
rant  such  an  imputation  against  her.  And  it  is  not  very 
certain,  that  she  even  er retain  judgment,  if  she  had  herself 
to  sustain  the  loss.  The  object  of  the  settlqjment  was  to  give 
her  a  certain,  safe  dnd  secure  inoome..  And  it  was  not  un- 
reasonable foj;  her  to  place  more  confidence  in  governmept 
atock,  than  in  mortgages,  where  it  is  wefl  known  there  is 
less  punctuality  in  the  payment  of  interest ;  oc  in  bank  stock, 
with  the  hazard  of  insolvency.  She  acted,  as  she  states  in 
her  letter  to  the  trustees,  according  to  the  judgment  of  her 
late*  husband  ;  and  which  no  doubt  had  great  influence  ^ith 
her,  in  preferring  such  investment.  And  the  sincerity  of  his 
advice  is  manifest  from  the  circumstance,  ihat  he  left,  as  a 
part  of  his  estate,  upwards  of  thirty-two  thousand  dollars  in 
United  States  stdcks. 

^.  The  next  inquiry  is,  whether,  if  the  investment  of  the 
$37,038  in  stock  of  the  United  States  should  be  insufficient 
to  raise  the  annuity  of  $2,2^2.22,  the  deficiency  is  charge- 
able upon  the  residuum  of  the  estate. 

In  determining  this  question,  it  is  unnecessary  to  say,  how 
it  would  stand  if  the  cfaim  rested  entirely  upon  the  marriage 
settlement. 

The  provision  intended  to  be  made  for  Mrs  Poxall,  was 
clearly  an  annuity ;  and  where  that  is  the  nature  of  the  set- 
tlement, the  cases  in  the  bookiT  are  very  strong  to  show  how 
far  courts  of  equity  will  go  to  guard  against  any  deficiency. 
But  in  the  present  case  the  will  of  Henry  Foxall  puis  that 
question  at  rest. 

This  will  bears  date  the  12th  of  April  1823,  the  first  part 
of  which  is  as  follows,  ^^  I  do  hereby  ratify  and  confirm,  in 
every  respect,  the  settlement  made  upon  my  marriage  with 
my  dear  wife  Catharine,  and*  do  direct  the  provisions  and 
trusts  of  the  sanle,  and  the  conditions  of  the  bond  entered 
into  by  me  upon  my 'said  marriage,  to  be  faithfully  perform- 
ed. I.  do  farther  direct,  that  if  the  sum  of  $37,038  secured 
to  be  paid  to  the  trustees  of  said  settlement,  should  at  any 
time,  and  from  time  to  time,  be  found  insufficient  to  raise* 
within  these  United  States,  and  bring  into  the  bands  of  the 
said  trustees  of  said  settlement,  there,  the  clear  annual  sum 
Vol.  II.— 4  B 
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$2,222.22,  the  annuity  secured  to  be  paid  to  my  said  wife 
by  the  said  settlement ;  then  and  in  such  case,  the  trustees  of 
this  my  will,  do  and  shall.from  time  to  time  transfer  to  them- 
selves as  trustees  of  said  settlement,  and  out  of  the  residuum 
of  my  estate,  such  sum  or  sbms^of  money,  as  may  from  time 
to  time  be  found  necessary,  to  make  up  any  deficiency  there 
may  happen  to  be  between  the  current  a^nountof  the  inter- 
est and  producjD  of  said  principal  sum,  and  the  amount  of  said 
annuity ;  so  as  that,  in  no  event,  less  than  the  said  sum  of 
$2,222.22  shall  be  annually  raised  for  my  said  wife  or  for  her 
benefit  within  the  United  States." 

•  It  is  -difficult  to  conceive  how  a  more  ample  provision 
could  have  been  made,  to  secure  to  the  appellee  the  full 
amount  of  her  annuity,  and  is  asCrpng  corroboration  x>f 
what  sjic  stated  to  the  trustees,  that  in  selecting  United 
States  stocii  for  the  investment,  she  acted  in  accordance  with 
the  judgment  of  her  late  husband.  For,  it  is  admitted,  that 
when  the  will  was  made,  government  stock  was  above  par, 
and  that  the  stock  of  the  Jocal  banks  of  the  district  of  Co- 
lumbia might  be  so  purchased  as  to  pay  six  per  cent,  inter- 
est, and  that  this  was  known  to  the  testator,  H.  Foxali.  A  de- 
ficiency must  therefore  necessarily  arise  from  an  investment 
in  government  stock,  but  not  from  an  investment  in  bank 
stock;  and  his  being  so  very  particular  in  providing  by  his 
will  for  a  deficiency,  shows  he  had  reasons  to  believe  it 
would  occur. 

It  has  been  urged,  by  the  Appellants'  counsel,  that  the 
provisions  of  the  deed  of  'settlement  and  of  the  will  are  in- 
consistent ;  and  that  the  appellee  is  not  entitled  to  the  benefit 
of  both,  but  must  make  her  election  between  them.  That 
she  cannot  choose  the  fund  for  investment  under  the  deed, 
and  throw  the  loss  from  such  investment  upon  others  under 
the  will. 

It  is  not  perceived  how  this  can  in  any  sense  be  consi- 
dered  a  case  for  election.  There  is  no  inconsistency  what- 
ever between  the  two  provisions.  The  will  expressly  refers 
to  and  confirms  the  settlement,  and  .provides  for  any  de- 
ficiency that  might  occur,  by  reason  of  an  investment  that 
would  not  raise  the  stipulated  annuity.     There  is  nothing  in 
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the  will  affording  the  least  colour  for  t-hc  conclusion  that  the 
testator  intended  atif  provision  ihctein  made  for  his  widow, 
■hould  be  in  eatisfaciion  of  the  settlement ;  but  clearly  as  an 
accumulated  bounty  over  and  above  it. 

Again,  it  is  said  the  will  only  authorises  payment  <>f  the 
deficiency,  when  the  funds  shall  be  found  iasuilicient  to 
raise  within  the  United  States  the  clear  income  of  $2,232  22 
cents;  and  that  the  proofs  taken  in  the  cause  show  that  the 
funds  are  sufficient,  and  are  now  so  invested  as  to  produce 
that  sum.  The  answer  to  this  objection  is  given  in  the  ei- 
amination  of  the  first  point,  that  Such  investment  was  not 
authorised  under  the  marriage  settlement,  it  having  been 
made  without  the  approbation  of  the  appellee,  and  directly 
against  her  instructions.  We  are  accordingly  of  opinion, 
tl)at  the  appellee  has  a  rigjit  to  plaim  of  the  trustees  in  the 
marriage  settlement,  by' virtue  of  the  will  of  her  deceased 
husband,  out  of  the  residuum  of  his  estate,  whatever  the 
annual  cmounl  of  the  product  of  .$37,038,  invested  in  stock 
of  the  United  States,  shall  .from  time  to  time  full  short  of  the 
annuity  of  $J2,222  22  cents,  secured  to  her  In  the  marriage 
settlement. 

The  merits  are  therefore  with  the  appellee  in  both  cases, 
and  the  only  difficulty  presented  ia,  as  to  the  forms  of  the 
decree  in  the  first  cause. 

The  bill  in  that  case,  filed  by  Mrs  Foxall,  is  founded  al- 
together upon  the  marriage  settlement.  It  prnys  a  discovery 
as  to  the  situation  of  the  fund  of  .;^37.n3^,  nnd  that  the  whole 
of  it  may  be  invested  in  RtoCk  of  the  United  States,  and  con* 
eludes  with  a  prayer  for  general  relief  j  but  sets  up  no  claim 
under  the  will  for  any  dijficicncy. 

It  is  in  the  cross  bill  thai  the  qnestion'in  relation  to  the 
deficiency  arises,  under  the  will.  This  bill  was  filed  for  the 
purpose  gf  compelling  Mrs  Foxall  to  elect  between  the  pro- 
visions of  the  marriage  settlement  and  those  of  the  wilk 
The  appellants,  in  their  answer  to  the  first  bill,  refer.to,  the 
cross  bill  and  the  will  set  out  therein,  and  pray  that  they 
may  be  taken  as  a  part  of  their  answer,  and  that  the  two 
causes  may  be  heard  and  determined  together.  They  arc, 
however,  two  distinct  causes,  with  additional  parties  in  the 
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cross  bill,  and. require  separate  decrees."  The  decree  as  to 
the  deficiency,  cannot  bo  sustained,  unless  it  can  be  done 
under  the  prayer  for  general  relief.  There  is  ho  doubt,  but 
that  under  the  general  prayer,  other  relief  may  be  grftnted 
than  that  which  is  particularly  prayed  for.  But  such  relief 
must  be  agreeable  to  the  case  made  by  the  bill;  and  there 
is  nothing  in  the  first  bill  to  sustain-  the  particular  .relief 
granted  as  to  the  deficiency.  This  part  of  the  deed  roust 
therefore  be  reversed.  The  residue  is  affirmed,  omitting 
the  name  of  Mrs  Foxall  ht  the  investment  directed  to  be 
made.  Ther^  is  nothing  in  the  marriage  seUlement  which 
entitles  her  to  be  joined  with  the  trustees  in  the  investment. 
:  In  the  other  cause  the  decree  dismissing  the  bill  is  affirmed. 


In^  the  first  case  tlie  following  decree  was  rendered. 

This,  cause  came  on  to  be  heard  on  the  trans(?ript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  holden  in  and  for  tiie  county  of  Wash- 
ington, and  was  argued  by  counsel ;  on  consideration  where- 
of, this  Court  is  of  opinion,  that  the  decree  of  the  said  circuit 
court  in  this  cause,  is  erroneous  in  this,  that- there  is  nothing 
in  the  first  bill  to  sustain  the  particular  relief  granted  as  to 
the  deficiency;  whereupon  it  is  considered,  ordered  and  de- 
creed by  this  Court,  that  the  decree  of  the  said  circuit  court, 
so  far  as  it  grants  the  particular  relief*  as  to  the  deficiency 
in  this  cause,  be,  and  the  same  is  hereby  reversed  and  an- 
nulled; and  that  the  residue  of  said  decree  in  all  things  else 
be,  and  the  same  is  hereby  affirmed,  omitting  the  name  of 
Mrs  Foxall  in  the  investment  directed*to  be  made;  and  that 
the  cause  be,  and  the  same  is  hereby  remanded  to  the  said 
circuit  court  for  further  proceedings  to  be  had  therein,  ac- 
xjording  to  law  and  justice.  ^ 
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Anthony  Taurin  Chirac  and  others,  .Plaintiffs  in  error  vs. 
George  Reinrcker,  Defendant  in. error.  ** 

AHer  the  plaintifiTs  had  prored,  hy  a  ssrveyor,  that- most  of  the  lines  and  etreets 
in  **  Howard's  late  addition  to  Baltimore  town"  had  hee^  run  by  him  as  the 
same  were  marked  in  a  particular  plot,  upon  which  was  the  lot  of.  ground 
for  which  the  ejectment  was  brought,  they  gave  the  plot  so  authenticated  in 
evidence.  Thfs  was  cohtaioed  in  a  volume  in  which "^were  also  other  plots. 
The  defendant  (hen  offered  Iq  evidence  another  plot,  in  the  same  volume,  but  ^ 
^ve  no  evidence  to  authenticate  it,  claiming  to  use  the  same  in  evidence,  fts 
it  was  authenticated  in  the  same  volume  in  which  was  that  exhibite'J  by 
.  the  plaintrffs*  It  was  held,  that. the  whole  volume  was  not  in  evidence ;  and  if 
the  defendant  meant  to  use  any  plot  hi  the  same,  it  was  l^is  duty  to  esti^biisb 
it  by  competent  proof  of  its  particular  authenticity.     [619] 

Evidence  to  estdblidh  heirship  and  pedigvce,  had  beenx>btained  ufider  a  com- 
'misjiion  issued  for  that  purpose  to  France,  fa)  an  actioQ  of  ejectment,  in^htch 
the  plaintiffs  had  recovered  the  lots  of  ground  for  whi<^  this  soit  w%s  instituted. 
In  the  course  of  that  trial,  a  bUl  of  exceptions  was  tendered  by  the  plaintiffs  and ' 
sealed  by  the  court,  in  which  the  evidence  contained  in  the  commission  was 
inserted.  The  commission  and  the  testimony  obtained  under  it  were. afterwards 
lost.  In  an  actioix  for  mesne  pro6ts,  brought  by  theplaintiflb  in  the  ejectment, 
against  the  landlord  of  the  defendant  in  the  suit,  who  had  employed  counsel  to 
oppose  the  claims  of  the  plaintiffs,  but  who  was  not  a  party  to  the  suit  on  the 
record ;  it  was  held,  that  the  testimony,  as*  copied  into  the  bill  of  exceptions, 
was  legal  and  competent  evidence  of  pedigree.     [620] 

It  »  well  known,  that  In  cases  of  pedigree,  the  rules  of  law  havp  relaxed  in  re* 
.spect  to  evidence,  to  an  extent  far  beyond  what  has  been  applied  to  other  cases.- 
This  relfltation  is  founded  on  principles  of  public  convenience  and  necessi- 
ty. [621J  •  y    . 

Where  A.  was  the  leal  landlord  of  the  premises  in  controversy  in  an  ejectment, 
and  employed  counsel  to  defend  the  8uit,'but  was  not  a  party  defendant  on  the 
record,  the  record  of  the  recovery  in  tlie  ejectment,  when  offered  in  evidence  in 
an  action  of  trespass  (or  mesne  profits  against  B.,  is  not  conclusive  e?idence  of 
title  in  the  plaintiffs ;  bui  ib  prima  facie  evidence  thereof,  and  is  evidenpe'^f  the 
plaintiffTs'  possession ;  but  B.  may  cpntrovert  the  title  of  the  plaintiffs.  .^  tQ 
'  thiid  persons,  strangers  to  the  suit,  the  record  is  evidence  to  show  possessjon  of 
the  property  in  the  plaintiffs.     [B22] 

When  the  court  was  asked  to  instruct  the  jury  upon  a  particular  point,  if  they 
believed  from  the  evidence  certain  facts,  and  there  was  pot  the  sligbteit  evi- 
dence from  which  the  jury  bad  a  right  to  believe  the  existence  of  any  such  facts, 
the  court  ought  not  to  have  given  such  instructions,  since  thoy  were  calculated 
to  mislead  them,  and  raise  a  mere  speculative  question.    [625] 

By  the  law  of  descent  of  Maryland,  a  person  claiming  as  heir  must  prove  himself 
heir  of.  the  person  last  seised  of  the  estate ;  and  if  an  intestate  leaves  a  bro- 
'  ther  of  the  whole  blopd  who  survived  him  agd  died  without  issue,  and  with-  > 
out  having  ever  been  actually  seised  of  the  estatie,  the  estate  wiir  descend  to 
thehalfbloodof  the  person  so  seised.     [625] 
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ERROR  to  iho  circuit  court  of  Maryland. 

An  action  of  trespass,  for  noesne  profits,  was  institiited  hf 
the  plaintiffs  in  error  in  the  circuit  court  of  the  United 
States  for  the  Maryland  district,  Anthony  Taurin  Chirac 
and  others,'  against" the  defendant  in  error  ;  upon  the  reco- 
very of  certain  real  estate  in  the  city  of  Badtimore,  by  the 
judgment  of  this  court  ^t  February  term  1817.  2  fVhtaton^ 
259.  The  ground  lies  in  a  section  of  Baltimorie,  called 
^'  Howard's  late  addition  to  Baltimore  town,"  land  is  part  of 
the  lot  designated  in  that  addition  by.  the  number  802.  The 
(parties,  plaintiffs  in  this  action,  wore  the-  same  with  those 
in  the  ejectment,  with  the  addition  of  the  husband  of  Maria 
Bonfils  Desportes,  one  of  the  plaintiff's,  with  whoin  be  has 
since  intermarried. 

The  defendant  in  the  ejectment  was  John  CharJes  Francis 
Chirac.  This  actjon  was  brought  against  the  defendant  .in 
error,  on  the  ground  that  he  was,  in  fact,  the'  relil' de- 
fendant in  that  suit ;  he  having  taken  on  himself  the  de- 
fence, emplb^ed  counsel,  and  being  the  real  party,  in  in- 
terest; as  bb  had  been  the  receiver  of  th^  rents  and  proffts 
of  the  Estate,  during  the  whole  period  for  which  they  were 
claimed  by  the  plaintiffs  in  this  action. 

After  a  trial  of  this  case  in  the  circuit  court  of  Maryland, 
h  was  remaved  by  the  plaintiffs  by  writ  of  error  to  this 
^Court;and  at  February  term  I82G,  the  Court  (iecided, 
among  other  pqints  which  were  presented  by  the  record, 
"  That  the  action  for  mesne  profits  may  be  maintained 
against  him  'who  was  the  landlord  in  fact,  who  received  the 
rents  and  profits,  and  resisted  the  recovery  in  the  ejectment 
suit;  although  he  was  not  a  partyto  that  suit,  and^did  not 
nottake  upon  himself  the  defence  thereof  upon  the  record, 
but  another  did  as  landlord."  Also,  that  "  a  recovery  ib 
ejectment  is  conclusive  evidence  in  an  action  for  mesne 
profits  against  the  tenant  in  possesision,  but  not  in  relation 
to  third  persons.  But  when  the  action  is  brought  against  the 
landlord  in  fact,  the  record  in  •  the  ejectment  suit,  is  ad- 
nnissiblc  to  show  the  possession  of  the  plaintiff  connected 
with  his  title ;  although  it  is  not  conclusive  upon  the  de- 
f<^ndant,  in  the  same  manner  as  if  he  had  been  a  party  on 
the  record." 
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At  the  trial  of  this  caao  in  the  circuit  court,  in  Oeccmber 
1B37, after  the  same  had  been  returned  to  that  cuurt  under  the 
mandntc  of  thia  Court,  the  ptaintifiii  gave  evidence  to  show, 
that  the  defendant  in  error  was,  before  the  institution  of  the 
ejectment,  the  claimant  and  actual  landlord  of  die  property, 
and  bad  cpntinued  atich  until  the  tccovcry  of  the  same ;  and 
that  ho  had  employed  counsel,  and  had  sustained  the  defence 
by  his  funds  cKclusively.  They  also  proved,  tliat.the  property 
had  been  conveyed  to  him  by  the  defendant  in  the  eject- 
ment.  The  evidence  of  title  exhibited  by  the  plaintiffs, 
showed  the  property  to  be  in  John  Baptist  Chirac,  as  whose 
heirs  the  plaintiffs  claimed  ond  recovered  the  same  in  the 
ejectment;  and,  in  order  totihow  the  location  of  the  ground, 
the  plaintiffs  exhibited  in  evidence  to  the  jury,  the  public 
plot  of  "  Howard's  hUe  addUion  to  LaUimore  town ;"  by 
which  it  appeared,  that  the  lot  embraced  part  of  a  street 
called  Walnut  street,  which,  the  plaintifTii  further  proved  by 
the  city  records,  bad  been  shut  up,  and  the  ground  included 
in  it'dividcd  between  the  owners  of  lots  bounding  upon  it. 

The  plainliH's  then  olfered  in  evidence  the  record  of  the 
proceedings,  judgment,  and  writ  of  possession,  in  the  eject- 
ment; but  ihe  defendant  objected  to  the  reading  of'the 
same,  except  toshow'the  possession  of  the  property  of  the 
plaintiffs  mentioned  in  the  record.  The  court  admitted 
the  parts  of  the  record  as  ■prima  facie  evidence  of  title  in 
the  plaintiffs,  and  permitted  them  to  be  read  in  evidence  as 
such  proof  of  title. 

The  defendant  then  olFcred  to  exhibit  in  evidence,  a  plot 
from  the  volume  of  plots,  in  which  was  that  already 
mentioned,  of  "  Howard's  late  addition;"  to  show  ihat  the 
whole  of  Walnut  street  was  out  of  the  limits  of  "  Howard's 
late  addition;"  and  that  llie  pqrties  under  whom  John  B. 
Chirac  claimed,  and  John  B.  Chirac,  hod  no  title'to  a  cer- 
.  lain  portion  of  the  ground  recovered  in  the  ejectment.  The 
pleintifTs  objected  (o  the  use  of  the  plot  in  evidencq,  and 
for  that  purpose.  The  court  allowed  the  testimony,  and  the 
plaintilfii  excepted. 

The  plaintilfs  .tlien  read  in  evidence  certain  depositions, 
taken  under  tt  conunission  issued  id  thiii'<cause  to  France, 
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showing  the  kindred  of  John  Baptist  Chirac,  and  the  mar- 
riage of  Maria  Bonfils ;  and  also  offered  evidencQ  /by  Mrs 
Jjafollohiere,  of  the  death,  before  John  B.  Gfairac,'  of  Ga- 
briel Chirac,  the  only  brother,  or  relation  in  that- degree,  of 
the  whole  blood,  of  John  Baptist  Chirac^  And  they  (ben 
proved,  that  the  original  depos4icins  taken  in  the  ejoctmeBt 
cause  were  Igst ;  and  therefore,  in  order  to  show  the  pe- 
digree of  the  plaintiffs'  faipily,  offered  to  read  in  evidence 
the  bill  of  exceptions,  which  embodies  these  depositions, 
contained  in  the  record  and  prQCcedings  of  the  recovery  in 
ejeclment;  but  the  court,  .up9n  the  defendant  objecting, 
refused  to  allow  it  to  be  so  read  in  evidence,  and  the.  plain- 
tiffs excepted. 

Aftejr  this  evidence  was  given,  and  the  testimony  was 
closqd  on  both  sides,  (none  having  been  offered  on  th^  part 
of  the  defendant,  except  that  stated  in  the  first  exception, 
on  the  point  of  location,)  the  plaintiffs  offered  in  evidctice 
the  record  of  recovery  in  the  ejectment,  as  conclusive  evi- 
dence qf  the  right  and  title  of  the  plaintiff's  to  the.  premises^ 
against  John  Charles  Francis  Chirac,  and  against  ihe  de- 
fendant holding  under  that  title— \y\xi  the  court  refused  to 
admit  the  evidence  so  offered.     The  plaintiffs  excepted. 

The  plaintiffs  then  prayed  the  court  to  instruct  the  jury, 
that  if  the  jury  believed  the  evidence  given,  the  plaintiffs 
had  shown  a  sufficient  title  lb  the  premises  in  the  declara- 
tion to  entitle  them  at  law  to  maintain -this  action  against 
the  defendant.  The  court  refused  to  give  this  instruction 
— and  the  plaintiffs  took  aifurther  exception; 

The  defendant  then  prayed  the  court  as  follows : 
'  1.  That  if  from  the  evidence  the  joty  believed  that  John 
B.'  Chirac,  who  died  seised  of  the  premises  in  the  declara- 
tion mentioned,  had  any  brother  or  brothers,  sister  or  sisters, 
of  the  whole  blood,  or  their  descendants,  who  survived  the 
said  John  B.  Chirac  the  younger ;  then  the  plaintiffs  are 
not  entitled  to  rccoveh  n         • 

2.  That  if  the  jury  believe  that  the  said  John  B.  Chirac, 
the  elder,  had  by  his  second  wife  another  son  beside  the 
said  John  B.  Chirac  the  intestate,  then  it  is  ingumbent  upon 
the  plaintiffs  to  show,  before  they  can  entitle  themselves  to 
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recover,  that  such  son  died  before  the  said  John  B.  Chirac 
the  intestate,  without  lawful  issue. 

3.  That  if  the  jury  believe  that  the  said  *John  B.  Chirac^ 
the  elder,  had  by  his  first  wife  a  daughter  who  married  a 
certain  Samuel  Bonfils,  by  -whom  she  had  a  son  named  John 
Baptist  Bonfils,  who  married  Ann  Coton,  who  had  a  daughter 
named  Maria  Bonfils,  who  married  Desportes,  one  of  the 
plaintiffs ;  then  it  is  incumbent  upon  the  plaintiffs,  before 
they  can  entitle  themselves  to  recover,  to  show  the  death  of 
the  great  grandfather,  grandibother,  and  father,  before  the 
impetration  of  the  original i^rit  in  this  cause ;  and  that  the 
plaintiffs  have>  offered  nd  evidence  of  these  facts. 

All  these  prayers  of  the  defendant  were  granted  by  the 
Court,  and  the  plain  tiffs,  excepted  to  all  of  them  ;•  and  they 
prosecuted  this  writ  of  error. 

The  case  was  argued  for  the  plaintiffs  in  error,  by  Mr 
Hoffman  and  Mr  Mayer  ;  and  for  the  defendant,  by  Mr  Wirt, 
attorney«general. 

Mr  Justice  Stouy  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  from  the  circuit  court  of  the  district 
of  Maryland.  The  original  suit  was  an  action  for  mesne 
profits,  brought  by  the  plaintiffs  in  error  against  Reinecker ; 
and  is  the  same  cause  which  came  before  this  Court,  and  is 
reported  in  11  fVheaton's  ReportSy  280.  The  cause  now 
comes  again  before  this  Court,  upon  certain  bills  of  excep- 
tions, taken  by  the  plaintiffs  in  error,  at  the  new  trial  had 
under  tbe  mandate  issued  upon  the  former  judgment  of  re- 
versal. 

Without  going  at  large  into  the  facts  as  they  came  for- 
merly before  us,  it  is  sufficient  to  state,  thait  the  action  is 
for  taking  the  mesne  profits  of  a  certain  parcel  of  land  lying 
in  a  part  of  Baltimore,  called  Howard's  ki<e  addition  to  Bal- 
timore town,  and  id  designated  as  lot  No.  802  in  that  addi- 
tion. Before  the  commencement  of  this  suit,  a  recovery 
of  the  same  premised  was  had  in  ejectment  by  the  same 
plaintiffs,  (the  husband  of  one  of  them  being  now  added  as 
Vol.  H.— 4  C 
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a  party,)  a*  lessors,  against  one  John  C.  F.  Chirac,  who  wa« 
admitted  upon  his  prayer  as  landlord  to  defend  the  premises. 
The  record  of -that  recovery  was  offered  in  evidence  at  the 
former  trial  against  Reineckfer,  and  rejected  by  the- court ; 
and  that  rejection  constituted  ont;  of  the  grounds  of  the  re- 
versal.. '       . 

At  the  new  trial,  after  the  introduction  of  certain  evi- 
dence, which  will  be  hereafter  stated,-  the  plaintiffs  ofiered 
the  same  record  in  evidence,  including  the  execution  of  the 
writ  of  possession,  and  other  proceedings  in  the  same  cause; 
to  the  admissibility  of  which,  ^ae  evidence  of  the  plaintiffs' 
possession,  the  defendant's  counsel  did  not  object;  biit  did 
object  to  it  as  evidence  of  the  plaintiffs'  title  to  the  pro- 
perty. The  court,  however,  admitted  the  record  as  prifM 
facie  evidence  of  the  plaintiffs'  title;  and  thereupon  the  de- 
fendant filed  an  exception,  which,  however,  is  not  now  be- 
fore this  Court. 

The  evidence  alluded  to  consisted  of  the  testimony  of 
witnesses  to  establish  the  facts,  that  Reinecker  had  received, 
as  landlord,  the  rents  of  the  premises  during  the  period  sued 
for;  that  he  exercised  the  rights  *of  ownership  over  the 
same;  that  he  was,  at  the  time  of  the  ejectment  brought, 
the  real  landlord,  and  had  notice  of  the  suit,  employed 
counsel  to  defend  it,  §nd  was,  in  fact,  the  substantial  liti- 
gant party ;  and  that  he  derived  his  title  to  the.  premises 
under  the  defendant  in  ejectnient,  John  C.  F.  Chirac,  by 
intermediate  conveyances  executed  before  the  ejectment. 
The  evidence  further  established  a  strict  deduction  of  title 
by  mesne  conveyances  of  the  lot  in  question,  down  to  John 
Baptist  Chirac,  (the  intestate,)  under  whom  the  plaintiffs 
claimed  the  same  as  heirs. 

The  plaintiffs  then  proved  by  a  surveyor,  that  he  had  sur- 
veyed most  of  the  lines  and -streets  in  Howard's  la/e  addition 
to  Baltimore  town,  in  1782,  according  to  the  official  plot 
and  location  thereon  in  the  mayor's  office  (which  plot  was 
also  then  given  in  evidence  by  the  plaintiffs  to  the  jury) ; 
that  he  had  run  the  lines  of  Lun's  lot,  according  to  the 
patent  or  certificate  thereof,  and  that  the  premises  described 
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in  the  plaintiffs'  declaration  and  in  the  writ  of  possession 
were  in  Lun^s  lot,  and  also  within  the  said  addition,  and 
were  known  as  lot  802,  &c. 

The  plaintifTs,  after  having  given  in  evidence' the  plot 
aforesaid,  upon  which  was  located  lot  No.  802,  and  Walnut 
street,  then  gave  in  evidence,  from  the  original  book  of 
entry  and  record  in  the  mayor's  office,  certain  proceedings, 
cooriemning  Walnut  street  to  be  shut  up,  and  ordering  that 
each  person  interested  by  having  lots  in  the  street,  be  en- 
titled to  one  half  of  such  street  on  each  side,  &c. 

The  defendant  then  otTered  in  evidence  another  plot  in  the 
same  volume  of  city  plots,  being  a  plo^  of  Howard's  addition 
to  Baltimore,  in  1766,  in  order  to  show  that  the  whole  of 
Walnut  street  was  contained  within  such  last  mentioned  ad- 
dition, already  read  in  evidence,  to  the  admission  of  which 
the  plaintiffs  objected,  but  the  court  overruled  the  objection 
and  permitted  the  plot  to  go  to  the  jury. 

The  admission  of  this  evidence  constitutes  the  first  excep- 
tion of  the  plaintiffs.  It  is  in  the  first  place  said,  that  it  was 
not  proper  evidence  against  the  plaintiffs,  after  the  recovery 
in  ejectment,  even  if  the  plot  in  question  had  been  duly  au- 
thenticated. But,  at  all  events,  it  is  contended  that  it  is  not 
per  se  evidence,  merely  from  the  fact  that  il  is  found  in  a  vo- 
lume of  city  plots,  which  contained  the  general  plot  already 
in  evidence,  and  which  had  been  specially  authenticated  by  the 
surveyor.  We  are  of  opinion  that  this  last  objection  is  well 
folinded.  The  book  itself  had  not  been  authenticated  as  a 
book  of  public  plots  regularly  made  ;  but  a  single  ^lot  only 
in  the  volume  had  been  authenticated.  The  whole  volume 
therefore  was  not  in  evidence ;  and  if  the  defendant  meant 
to  use  any  other  plot,  it  was  his  duty  to  establish  it  as  evi- 
dence, by  competent  proofs  of  its  particular  authenticity.    * 

The  other  objection  assigned  for  rejection  of  it  admits 
of  more  doubt.  It  is  said  that  the  effect  of  this  evidence 
would  be  to  establish  that  John  B.Chirac,  (the  intestate,)  had 
no  title  to  a  certain  portion  of  the.  land  recovered  in  the 
ejectment.  Unless  the  defendant  was  absplutely  concluded  by 
the  judgment  in  that  sui{,he  was  certainly  at  liberty  to  dispute 
any  part  of  that  title.     And,  if  it  were  ntiaterial  for  the  plain- 
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tiflTs'to  prove  the  actual  location  of  the  lot  802,  and  Walnut 
street,-  in  Howard's  late  addition  in  1782,  no  reason  occurs 
to  us,  why  the  defendant  was  not  at  liberty  to  disprove  the 
fact,  by  showing  that  Walnut  street  was  in  Howard's  former 
addition,  in  1766.  It  is  merely  evidence  to  rebut  other  parol 
evidence  of  the  plaintiffs,  as  to  the  location. 

The  plaintiffs  then  further  read  in  evidence  the  deposi- 
tions of  certain  witnesses  in  France,  taken  under  a  conibia- 
sion  to  establish  their  pedigree.  The  testimony  was  to  this 
eAect :  that  J.  B.  Chirac,  the  father  of  the  intestate^  had 
three  wives;  that  by  his  second  wife  he  had  two  sons;  the 
intestate,  and  one  Gabriel  B.  R.  Chirac ;  that  the  intestate 
died  in  1799;  that  his  brother  Gabriel  left  France,  and  went 
to  the  islands.  One  of  the  witnesses  said  he  died  in  the 
islands.  Another- witness  stated,  that  before  1797,  she  re- 
sided in  St  Domingo,  and  lived  On  a  plantation  near  that  of 
J.  B.  Chirac  (the  intestate) ;  that' she  heard  in  St  Domingo, 
that  his  brother  came  to  the  intestate's  residence  there,  and 
it'was  publicly  reported  in  the  neighbourhood,  that  the  said 
brother  had  died;  that'she  heard  this  at  the  house  of  a  friend 
where  the  intestate  visited,  and  heard  it  very  often,  and  that 
it  was  generally  stated  as  a  fact;  that  she  tiever  saw  the 
brother,  and  never  heard  that  he  was  married,  and  never 
heard  of  him  as  being  alive  since  the  report  of  his  death; 
that  she  is  no  relation  of  the  family,  and  never  was  at  the 
intestate's  house  while  he  was  at  St  Domingo;  and  did  not 
know  or  believe  that  there  were  any  ladies  living  there  when 
the  brother  died. 

The  plaintiffs  then  offered  to  prove  that  the  original  com- 
mission for  taking  the  testimony  issued  in  the  said  ejectment 
cause,  with  the  depositions  taken  under  the  same,  were  lost; 
and  then  offered  to  read  to  the  jury  the  bill  of  exceptions, 
contained  in  the  record  aforesaid,  in  order  to  show  the  pedi- 
gree of  the  plaintiffs'  family.  But  the  court  refused  to  al- 
low the  same  to  be  read  in  evidence  to  the  jury.  This  refu- 
sal constitutes  the  second  exception  of  the  plaintiffs.  The 
bill  of  exceptions  so  rejected  was  taken  by  the  plaintifl^s,  and 
did  not  refer  to  any  depositions ;  but  it  stated  that  the  plain- 
tiffs gave  in  evidence  to  the  jury,  that  the  intestate  was  a 
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a  native  of  France  ;  that  the  lessors  of  the  plaintiffs  (naming 
them)  were  the  brothers  and  sisters,  and  grand  niece,  &c.  of 
the  intestate,  &c. ;  "  and  that  neitherlhe  father  nor  mother, 
nor  any  brother  or  sister  of  the  whole  blood  of  the  said  in- 
testate, nor  their  issue  or  descendants,  were  living  at  the 
time  of  his  death." 

Upon  consideration  we  are  of  opinion  that  under  the  cir- 
cuiriltances  of  this  case,  the  evidence  was  admissible  for  the 
purpose  of  establishing  the  pedigree  of  the  plaintiffs'  family; 
and  this  is  the  only  view  in  which  it  was  presented  to  the 
court.  It  is  well  known  that  in  cases  of  pedigree,  the  rules 
of  law  have  been  relaxed  in  respect  to  evidence,  to  an  extent 
far  beyond  what  has  been  applied  to  other  cases.  This  re- 
laxation is  founded  upon  principles  of  public  convenience 
and  necessity.  In  a  case  between  the  parties  to  the  suit,  in 
which  this  bill  of  exceptions  was  taken,  the  evidence  would 
have  been  conclusive.  Although  Reinecker  was  not  the 
defendant  in  that  suit,  yet  he  was  the  real  landlord  and  party 
in  interest,  and  conducted  the  suit;  and  the  evidence  of  the 
facts  so  proved  as  to  pedigree,  ought  under  such  circum- 
stances, we  think,  to  be  admitted  as  prima  facie  evidence 
against  him.  He  had  the  means  of  contes^ng  those  facts, 
and  if  he  did  not  avail  himself  of  those  means,  it  may  fairly 
be  presumed  that  he  yielded  to  the  sufBcieticy  of  the  proofs. 

This  was  the  whole  evidence  in  the  cause;  and  it  being 
closed  on  both  sides,  the  plaintiffs  offered  the  sahie  record 
of  the  recovery  in  the  ejectment  cause,  as  conclusive  evi- 
dence of  their  right  and  title  to  the  premises,  against  i.  C. 
F.  Chirac,  (the  defendant  therein)  and  against  the  defendant 
Reinecker  holding  under  that  title,  which  the  court  refused 
to  admit.  This  refusal  constitutes  the  third  exception  of  the 
plaintiffs.  The  plaintiffs  then  prayed  the  court  to  instruct 
the  jury  that  if  they  believe  the  evidence,  the  plaintiffs  have 
shown  a  sufficient  title  to  the  premises  in  the  declaration,  to 
entitle  them  in  law  to  maintain  their  action  against  the  de- 
fendant, which  the  court  refused  to  give.  And  this  refusal 
constitutes  the  fourth  exception  of  the  plaintiffs.  There  was 
a  fifth  exception,  but  it  is  unnecessary  to  refer  toit,  because 
it  is  a  mere  repetition  (apparently  by  mistake)  of  the  fourth. 
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Before  proceeding  to  consider  these  exceptional^  it  may  be 
proper  to  say  a  few  words  explanatory  of  that  part  of  the 
former  decision  of  this  Court  as  it  stands  reported  in  11 
Wheaton'8  Reports^  280,  et  seq.  The  record  of  the  eject* 
ment  suit  had  been  rejected  by  the  court  below  as  any  evi* 
dence  against  Reinccker,  although  it  was  offered^  in  con- 
nection with  other  evidence,  to  establish  that  Reinecker, 
although  not  a  paity  on  the  record,  was  the  real  landlord, 
and  had  received  the  rents  and  profits,  and  had  notice  of  the 
suit,  and  had  employed  counsel  to  defend  it>  and  resisted  the 
recovery.  In  the  opinion  of  the  Court  upon  this  point,  iC  was 
.stated  that,  in  general,  a  recovery  in  ejectment,  like  other 
judgments,  binds  only  parties  and  privies.  It  is  conclusive 
evidence  in  an  action  for  mesne  profits  against  the  tenant  in 
possession,  or  other  defendant  on  record.  But  in  relation  to 
third  persona  the  judgment  is  not  conclusive ;  and  if  they  are 
sued  in  an  action  for  mesne  profits,  they  may  controvert  the 
plaintiff's  title  at  large.  In  such  a  suit  (that  is  to  say,  against 
third  persons)  the  record  of  the  ejectment  is  not  evidence  to 
establish  the  plaintiff's  iiile^  but  is  admissible  to  show  iiie  pos- 
session of  the  plaintiff.  This  proposition  has  been  supposed 
at  the  bar  to  indicate  an  opinion  that  in  t^ie  case  then  be- 
fore the  Court,  with  reference  to  all  the  circumstances  of 
notice,  and  rating  of  the  rents,  &c.  by  Reinecker,  the  record 
was  only  evidence  of  the  possession  and  not  of  the  title  of 
the  plaintiffs.  Such  was  not  the  understanding' of  the  Court. 
The  proposition  was  asserted  as  to  third  persons  generally, 
who  were  strangers  to  the  suit.  Even  as  to  such  persons, 
it  was  asserted  that  the  record  was  admissible  to  show  the 
possession  of  the  plaintiff.  The  particular  circumstances 
of  Rcinecker's  case,  as  connecting  him  with  the  parties,  were 
not,  in  that  part  of  the  opinion,  in  the  view  of  the  C6urt^  In 
the  subsequent  commentary  of  the  Court  on  the  case  of 
Hunter  vs.  Britts,  3  CampbelVs  Rep.  455,  a. doubt  was  inti- 
mated, whether  a  mere  notice,  in  pais,  to  the  landlord,  who 
was  not  a  party  to  the  record,  was  conclusive  upon  him;. but 
not  the  slightest  doubt  was  intimated  that  it  was  prima  facie 
evidence  of  title,  as  well  as  of  possession,  against  him,  under 
such  circumstances.     The  point  whether  the  record  in  the 
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ejectment  suit  was  not  prima  facie  evidence  of  title  in  the 
plaintiffs,  as  against  a  •person  standing  in  the  predicament  of 
Reinecker,  was  not  decided  at  that  time,  and  was  not  neces- 
sary to  the  decision. 

Upon  consideration  of  the  question  presented  by  the  third 
exception  above  mentioned,  we  retain 'the  opinion,  that  the 
record  in  the  ejectment  suit  was  not  conclusive  evidence 
upon  persons  not  parties  to  the  record ;  but  we  are  also  of 
opinion  that  it  was  prima  facie  evidence  of  the  plaintiffs' 
title  and  possession  against  Reinecker,  under  the  circum- 
stances adduced  in  evidence.  He  had  full  nofice  of  the  suit, 
and  had  the  fullest  means  to'defend  it.  The  parties  upon  the 
record  were  his  agents  or  tenants,  and  he,  in  effect,  though 
not  in  form,  took  upon  himself  the  defence  of  the  suit.  The 
case  is  stronger  than  that  of  Hunter  vs.  Britts,  and  fairly 
within  the  reach  of  the  principle  decided  by  it.  There  was 
then  no  error  in  the  court  in  refusing  to  give  this  instruction. 

The  fourth  exception  can  be  sustained  only  upon  the 
ground  that  there  was  no  fact  in  the  cause  upon  which  there 
was  any  doubtful  or  contradictory  evidence.  If  there  was 
any  such  evidence,  it  would  have  been  improper  for  the 
court  to  withdraw  the  question  of  its  credibility  from  the 
jury.  And  if  the  evidence  was  merely  of  a  presumptive  na- 
ture,  it  was  not  for  the  court  to  decide  as  a  point  of  law  how 
much  it  ought  to  weigh  with  the  jury.  It  was  properly  their 
province  to  draw  the  conclusions  of  fact  arising  from  such 
presumptions.  They  might  have  believed  the  evidence, 
but  at  the  same  tinie  not  have  been  satisfied  that  it  justified 
them  in  inferring  from  it  other  facts  not  positively  proved. 

The  real  difficulty  in  the  case  arises  from  the  peculiar 
structure  of  the  prayer  of  the  plaintiffs,  and  the  introduction 
of  parol  evidence  at  the  trial  by  them,  to  fortify  what  had 
been  already  declared  by  the  court  to  be  prima  facie  evi- 
dence, record  evidence  of  title. 

If  the  court  had  been  asked  to  instruct  the  jury  that  the 
evidence  of  the  plaintiffs,  if  believbd  by  the  jury,  was  com- 
petent in  point  of  law,  from  which  they  might  infer  all  the 
necessary  facts  to  maintain  the  action,  unless  it  was  rebutted 
on  the  part  of  the  defendant,  it  would  have  been  unobjec- 
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tionable.  It  would  have  left  the  matters  of  fact  for  the  just 
consideration  of  the  jury,  upon  the  prima  facie  evidence  of  the 
plaintiffs.  But  the  difficulty  is,  that  a  matter  of  fact,  of  vital 
consequence  to  the  plaintiffs  was,  whether  Gabriel  B.  R.  Chi- 
rac, .  the  brother  of  the  whole  blood  of  the  intestate,  was 
dead  without  leaving  lawful  issue  upon  the  death  of  the  in- 
testate.  The  plaintiffs  very  unnecessarily  introduced  parol 
evidence  on  this  subject,  after  the  court  had  ruled  that  there 
the  ejectment  was  prima  facie  evidence  of  their  title.  The 
parol  evidence  did  not  particularly  establish  the  death  of 
Gabriel  (for  the  bill  of  exceptions  had  been  rejected  as  evi- 
dence), although  it  was  exceedingly  strong,  as  presumptive 
proof;  and  as  such,  it  was  the  province  of  the  jury  to  pass 
upon  it.  The  court  was  right  therefore  in  refusing  the  prayer 
of  the  plaintiffs,  because  it  trenched  upon  the  proper  pro- 
vince of  the  jury,  by  requiring  the  court  to  assume  a  fact, 
which  was  not  absolutely  proved,  but  was  matter  of  inference 
and  presumption  upon  the  whole  testimony. 

The  defendant  afterwards  prayed  the  court  to  instruct 
the  jury  as  follows:  1.  That  if  from  the  evidence  the  jury 
believed  that  J.  B.  Chirac,  who  died  seised  of  the  premises 
in  the  declaration  mentioned,  had  any  broUier  or  brothers, 
Hster  or  sisters  of  the  whole  blood  or  their  descendants, 
who  survived  the  said  J.  B.  Chirac  the  younger,  then  the 
plaintiffs  are  not  entitled  to  recover.  2.  That  if  the  jury 
believe  that  the  said  John  B.  Chirac  the  elder,  had  by  his 
second  wife  another  son  besides  the  said  son  J.  B.  Chirac 
the  intestate,  then  it  is  incumbent  upon  the  plaintiffs  to 
show,  before  they  can  entitle  themselves  to  recover,  that  such 
son  died  before  the  said  intestate  without  lawful  issue.  3. 
That  if  the  jury  believed  that  the  said  John  B.  Chirac  the 
elder  had  by  his  first  wife  a  daughter,  who  married  a  certain 
Samuel  Bonfils,  by  whom  she  had  a  son  named  John  Bap- 
tist Bonfjis,  who  married  Ann  Coton,  who  had  a  daughter 
named  Maria  Bonfils,  who  married  Desportcs,  one  of  the 
plaintifls  ;  it  is  incumbent  upon  the  plaintifls  before  they  can 
entitle  themselves  to  recover,  to  show  the  death  of  the  great 
grandfather,  grandmother  and  father,  before  the  impetra- 
tion  of  the  original  writ  in  this  cause;  and  that  t lie  plaintiffs 
have  offered  no  evidence  of  tliese  facts,     Tlie  court  gave  the 
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inslracljons  m  prayed  Tor,  and  the  plaintifls  filed. their  ex- 
ception tljcrcto. 

The  first  instruction  is  oped  to  two  objections.  It  bsLs 
the  court  to  instruct  the  jury,  that  if  From  .the  evidence  they 
believed,  (among  otiicr  things)  thai  the  intestate  hod  any 
aisier  or  sialera  oS  the  whole  blood  or  their  descendants, 
who  survived  him,  &.c.  the  pInintiSs  were  not  entitled  to 
recover.  Now  there  was  not  the  slighteet  evidence  from 
which  the  jury  had  a  right  to  believe  thb  existence  of  any 
audi  sister. or  sisters;  and  without  such  evidence  the  court 
ought  not  to  have  given-  the  instruction,  since  it  was  ealcu* 
lated  tu  mislead  tliem,  and  to  raise  a  mere  speculative  (jues- 
tion.  ■  . 

But  a  still  more  decisive  reason  against  it  is,  that  by  the 
law  of  .descent  of  Min-yland,  a  person  claiming  as  heir,  must 
provtf  himself  hcir-of  the  person  last  actually  seised  of  the 
estate  ;  and  if  the  intestate  hud  left  a  brother  of  the  whole 
blood,  wlio  survived  him  and  died  without  issue,  and  with- 
out  ever  having  been  actually  seised  of  the  estate,'  the 
plaintiffs  would  still  have  been  entitled  to  recover,  as  hcifa 
of  the  half  blood  of  the  person  last  seised. 

The  second  instruction  was  rightly  given.  It  was  not 
sufficient  for  the  plainlitfs  to  show,  that  Gabriel  was  dead, 
but  that  he  died  without  lawful  issue ;  for  otherwise  such 
issue  were  entitled  to  recover.  The  onus  proband!  was 
upon  them,  to  establish  every  fact  necessary  to  their  own 
heirship ;  and  it  cannot  admit  of  doubt  that  this  was  neces- 
sary. The  same  rule  is  laid  down  in  3  Starkie  on  Evidence, 
I09U,  and  is  supported  by  the  case  of  Richards  vs.  Richards, 
there  cited  from  Mr  Ford's  MSS.  and  also  Ji>y  Doc  vs.  Grif- 
fin, 1 5  East's  Hep.  20^. 

The  third  instruction  assumes  to  decide  a  question  of^facl, 
upon  which  we  think  there  was  evidence  before-  tlic  jury. 
The  record  of  the  recovery  in  the  ejectment  suit  was  prima 
fade  evidence  of  the  plaintilis'  title ;  and  tht;  depositions  in 
the  cause,  and  the  structure  of  the  interrogatories  and  an- 
swers, pfesupposed  the  death  of  the  great  grn;idra(hcr. 
grandmother  and  father  of  the  intestate.  There  was  error 
then  in  the  court  in  giving  this  instruction. 
Vol..  II.-*1  n 
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Upon  the  whole  the*  judgment  must  «be  reTeraed,  and  the 
cause  remanded  with  directions  -  to  award  a  venire  facias 
de  novo.  •  . 


This  cause  Came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States,  for  thfe 
district  of  Maryland^  and  was  argued  by  counsel ;  on  con- 
sideration whereof,  this  Cdurt  is  of  opinion,  that  the  said 
circuit  court  erred  in  admitting  the  plot  offeFcd  in  evidence 
by  lh£  defendant's  counsel,  as  stated  in.  the  plaintiffs'  fitsIL 
biir  of  exceptions.  And  also  «rred,.in  refusing  to  admit  as 
Evidence  the  bill  of  exceptions  stated  in  the  plaintiffs'  $^ 
cand  bill  of  exceptions.  'And  the  said  circuit  court  also 
erred,  in  granting  the  instructions  firstly  and  thirdly  prayed 
for  by  the  defendants,  as  stated  in  the  plaintiffs'  sixth  bill 
of  exceptions..  Whereupon,  it  is  considered,  ordered'  and 
adjudged  by  this  Court,  that,  for  the  errors  aforesaid,  the 
judgnient  of  the  said  circuit  court  in  this  cause  be,  and  the 
same  is,  hereby  reversed  and  annulled ;  and  that  tl\e  said 
cause  be,  add  the  same  is,  hereby  remanded  to  the  said 
circuit  court,  with  directions  to  award  a  Venire  facias  de 
novo. 
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t 

• 

J.  J.  die4  id'  New  Hampshire,  seised  of  real  estate  in  Rhode  Island,  having 
devised  the  same  to  bis  daughter,  an  infant,  ffh  executrix  proved  the  will  in 
New  Hampshire,  and  obtained  a  license  from  a  prohato  court,  in  that  state, 
'to  sell  the  real  estate  of  the  testator  for  the  payment  of  debts.  She  sold  the 
real  estate  in  Rhode  Island  for  ^hat  purpose,  and  conveyed  the  same 'by  deed ; 
giving  a  bond* to  procure  a  confirmation  of  the  conveyance  by  the  leglslatiHitf 
of  Rhode  Islan^t  The  proceeds  of  th^  sale  were  appropriated  to  pay  the  debt* 
of  the  intestate.  -  Held,  that  the  act  of  the  legislature  of  Rhode  Island,  which 
confirmed  the  title  of  the  purchasers,  was  valid. 

The  legislative  and  judicial  authority  of  New  Hampshire  were  bounded  by  the 
territory  of  that  state,,  ancl. could  hot  be  rightfully  exerpised  to  pass  estates 

>    lying  in  another  state.    The  sale  of  real  Estate,  in  Rhode  Island,  by  an  execu- 
trix, under  a  license  granted  .by  a  court  of  probate  of  New  Hampshire,  was 
•  void ;  and  a  deed  executed  by  her  of  the  estate  was,  propria  vigort,  Inope- 
imtive  to  pass  any  title  of  the  testator  to  any  lands  described  -therein.     [655] 

By  the  laws  of  Rhode  Island,  the  probate  of  a  will,  in  the  pcoper  probate  court, 
is  understood  to  be  an  indispensable  preliminary  to  establish .  the  right  of  the 
devisee^  and  then  his  title  relates  back  to  the  death  of  the  testator.     [655] 

That.gpvemnient  can  scarcely  be  deemed  to  be  free,  where  the  rights  oT  pro- 
perty are  left  solely  dependent  on  the  will  of  the  legislative  body,  without  any 
restraint,  The  fundamental  maxims  of  a  free  government  seem  to  require  ;  that 
the  rights  of*  personal  liberty -aiy]  private  property,  should  b«  held  sacred.  At 
least,  no  court  of  justice  in  this  country  would  be  justified  in  assuming,  that 
the  power  40  violate  or  disregard  them,  a  power  so  repugnant  to  the  common 
principles  of  justice  and  civil  liberty,  lurked  under  any  general  grant  of  legls. 
lative  authority,  or  ought  to  be  implied  from  any  general  expressions  of  the 
will  of  the  people.  *  The  people  ought  not  to  -be  presumed  to  part  with  rights 
•so  vital  to  their  security.and  well  being,  without  very  strong  and  direct  ex. 
pressioDs  of  such  an  intention.     [057] 

It  is  admitted  that  the  title  of  an  heh*  by  descent  in  the  real  estaOa  of  his  ancestor, 
and  of  a  devisee  of  an  estate  unconditionally  devised  to  him,  is'  upon  the 
death  of  the  party  under  whom  "he  claims  immediately  .devolved  upon  him, 
and  he  acquires  a  vested  estate.  But  this,  though  tine  in  a  general  sense, 
sfiH  leaves  his  title  encumbered  with  all  the  liens,  which  have  been  jcreated 
by  (he  party  in  his  life  time,  or  by  law  at  his  decease.  •  It  is  not  an  upquaU- 
fied,  though  it  may  be  a  vested  interest,  apd  it  confers  np  title,  except  to  what 
remains  after  every  such  lien  is  discharged.     [658]       . 

By  the  laws' of  Rhode  Island,  as  well  as  of  all  the  New  England  states,  the  real 
estate'  of  fntestates  stands  chargeable  with  the  ppyment  of  Ih^ir  debts  upon  a 
deficiency  of  assets.     [658] 

A  legislative  act  is  to  be  interpreted  according  to  the  intention- of  the.  legislature 

.    apparent  upon  its  fpce.  .Every  technical  rule,  as  to  the  construction  or  force 

'  of  particular  terms,  must  yieM  to  the  clear  expression  of  the  t>aramount  will 
joi  the  legishiture.     [662J  • 
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ERROR  to  the  circuit  court  gf  Rhode  Island.* 

This  case  came  before  the  Court  upon  ^  bill  of  exceptions 
tendered  by  the  plaintiff  in  error,  they  having  been  delendaMs 
below,  on  the  trial  of  the  cause  in  the  circuit  court.  In  that 
court  the  defendants  in  error  instituted  an  ejectment  for  the 
recovery  of  a  lot  of  ground  called  "  The  Swamp  L049"  lying 
in  North  Providence  in  the  state  of  Rhode  Isfland ;  which  lot  of 
ground  was,  with  other  lands,  devised  by  Jonathan  Jenckes  of 
Winchester  in  the  state  of  New  Hampshire^  by  his  last  will 
Md  testament,  dated  the  17th  of  Januliry  1 787,  to  his  daughler 
Cynthia  Jenckes;  subject  to  a  life  estate  therein  of  his  sister 
Lydia  Pitcher,  who  was  then  in  possession  of  the  same,  and 
80  continued  until  her  death  on  the  lOthr  of  August  1794.' 

Jonathan  Jenckes  v^a^  also  seised  of  other  lands  in  north 
Providence  and  in  Smithfield,  Rhode  Ishind;  and  also'of  real 
estate  in-  New  Hampshire  and  in  Vermont,  most  of  which 
were  devised  to  his  daughter  Cynthia.  A  smaH  part  of  his 
New  lEIampshire  lands  was  devised  for  the  payment  of  his 
debts.  Cynthia  Jenckes  his  wife,  and  Arthur  Fenner  of  Pro- 
vidence,  Rhode- Island,  were*  appointed  the  executors  of  his 
will.  Cynthia  Jenckes,  alone;  qualified  as  executrix.  The 
testator  died  at  Winchester  in  New  Hampshire,  oii  the  31st 
of  January  1787,  a  few  days  after  making  his  will. 

No  probate  of  the  will  of  Jonathan  Jenckes  was  inade.  in 
(he  state  of  Rhode  Island*. 

The  plaintiffs  in  the  ejectment  are  the  heirs  of  Cynthia 
Jenckes,  and  claim  the  premises  under  the  devise  to  her,  she 
having  afterwards  intermarried  with  JoqI  Hastings. 

The  title  of  the  plaintiff  in  error  was  as  follows^ 

Cynthia  Jcnt^kes  the  widow  and  executrix  of  Jonathan 
Jenckes,  having  been  qualified  in  New  Hampshire  to  act  as 
excQUtrix,  on  tlie  18th  of  August  .17p().  returned  to  the  pro- 
bate court  of  the  county  of  Cheshire,  an  inventory  of  the 
real  and  personal  .estate  in  New  Hampshire  and  Vermont, 
amounting  to  £1792  128, 9d.  A  commission  of  Insolvency  was 
afterwards  granted  by  the  probate  cowYt,  and  on  the  3d  of 
January  1792,  the  commissioners  reporrtcd  the  whole  amount 
of  debts  due  by  the  estate ;  of  which  £020  ]0s.  were  due  to 
citizens  of  Rhode  Island.     In  February  1792,  the  executrix 
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settled  her  isocount  in  the  prolate  court,  and  cL  balance  of 
£15  78.  Id,  rema'med  in  her  hands,', ''the  guardian  of  the 
heirs  appearing  and  consenting"  to  the  settlement. 

'  On  the  d2d  of  July  J790,  a  license  to  sell  the  veal  estate 
of  Jonathan  Jenck63)  to  pay  and  discharge  the  debts  of  the 
estate,  was  granted  by  the  probate  court  of  Cheshire  county ; 
and  on  the  I2th  day  of  November  1791,  Cynthia  Jenckes,  as 
executrix  of  Jonathan  Jenckes,  sold  and  conveyed  by  deed 
to  Moses  Brown-  and  Oziel  Wilkinson,  the  reversion,  of  the 
three  acre  Swamp  lot,  the  premises  in  dispute.  The  other 
real  estate  in  Rhode  Island  was  also  sold  and  conveyed  by 
hiQF  at  the  same  time/     • 

On  the  day  Uie  sale  .was  made,  Cybthia  Jenckes  executed 
a  bond  to  the  purchasers,  reciting  'that  by  virtue  of  the 
lio^so,  and  in  pursuance  of  its  directions,  a  sale  had  been 
made  of  all  the  estate' .which  belonged  to  the  testator  in.the 
towns  of  Providence,  Smithfield,  and  North  Providcpce,  in 
the  county  bf  Providence,  and  state  of  Rhode  Island,  and 
that  she  had  received  pay  for  the  same;  ''and  whereas  some 
doubts  may  arise  whether  .a  sale  and  conveyance  so  made, 
by  virtue  of  the  license  of  the  judge  of  probate,  in  the  sta^ 
of  New  Hampshire,  will  give  a  good* and  sufficient  title  to 
lands  and  tenements  lying  in  the  state  of  Rhode  Island,  and 
Providence  plantations ;  now,  for  tlie  clearing  of  all  doubts 
respecting  the  premises,  I,  the  said  Cynthia  Jenckes,  in  my 
said  capacity,  do  covenant,  and  engagfe  for  myself^  my  h^irs, 
executors  and  administrators,  to  and  with  ti/e  .said  Moses 

.  ^Prown,  Oziol  Wilkinson  and  Thomas  Arnold,  their  heirs, 
executors  und  administrators,,  that  I  will  procure  an  act  to 
be  -p&ssed  by  the  Jegislature  of  the  state  of  Rhode  Island, 
•ratifying  and  confirming  the  title  by  me  granted  and  con- 

'  veyed  a^  aforesaid,  to  them  and  their  heirs  aqd  assigns  for- 
ever; or 'in  failure  thereof^tbat  I  will  repay  tlie  purchase 
nK)ney  which  I  have  received  for  the  same,  with  lawful  in- 
terest, and  such  reasonable  costs  a^d  damages  which  they 
may  or  shall  thereby  sustain,  as  shall  sufficiently  indemnify, 
and  save  them  free  from  loss  in  the  premises,  to  all  intents 
and  purposes."        .      •       • 

At  the  June  sessions  of  the  legislature,  Cynthia  'Jenckes^ 
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by  her  attorney  regularly  constituted^  petitioned  the  legisla- 
ture of  the  stateof  Rhode  l8land,Tepresenting, ''  that  the  per- . 
sonal  estate  t>f  the  said  Jonathan  Jenckes^  being  insufficient 
to  pay  his-  debts,  your  petitioner  obtained  authority  from  the 
honourable  'John  Hubbard,  judge  of  probate  for  the  coui^ty 
.of  Che3hire,  in  said  state  of  New  Hampshire,  where  the  said 
Jonathan  last  lived,  to  mak^  sale  of- so  much  of  the  real 
estate  of  the  said  Jonathan  Jfenckes,  as  should  be  Sufficient 
for  tha  purpose  of  paying  his  debts ;  that  your  petitioner,  in 
pursuance  of  said  authority,  sold  and  conveyed  a  part  of  said 
deceased's  estate,  situate  in  this  state ;  that  for  the  said  estate 
your  petitioner  received  a  part  of  the  consideration  money, 
and  the  residue  thereof  is.  to  be  paid  when  the  deed  executed 
by  your  petitioner  shall  be  ratified  by  this  assembly ;  your 
petitioner  would  further  show,  that  the  residue  of  the  said 
pjuiichase  money  is  absolutely  necessary  to  pay  the  debts  due 
from  aaid  estate,  and  which  are  now  running  in  Interest.  She 
thlerefore  hymbly  prays,- your  honours  will  be  ple&sed  to  ra- 
tify and  confirm  the  sale  aforesaid,  being^by  a  deed  made  by 
your  petitioner  unto  Moses  Brown  and  others,  on  the  12th 
day  of  November,  A.  D.  1791^  for  the  consideration  of  five 
hundred  and. 6 fty  dollars;  whereby  your  petitioner  conveyed 
the  right  of  redeoiption  to  a  certain  mortgaged  estate^  and 
also  other  lands  in  said  deed  mentioned,  situate  in  Smithfield 
and  North  Providence." 

Whereupon  the  legislature  passed  the  following  act : 

Stateof  Ahode  Island,' 3c, 

At  June"  session  of  the  General  Assembly,  A.  D.  1792. 

Whereas,- Cynthia  Jenckcs,  late  of  Winchester,  in  the  state 
of  New  Hampshire,  now  of  the  state  of  Vermont,  executrix 
of  the  last  will  and  testament  of  Jonathan  Jenc^kes,  lafe  of 
Winchester  aforesaid,  deceased,  preferred  a  petition  and  re-' 
presented  unto  this  assembly,  that  his  personal  estate  being 
insufRcicnt  for  the  paymentof  his  debts,  she  obtained  autho- 
rity from  the  honourable  John  Hubbard,  -esq.,  the  judge  of 
probate  for  the  county  of  Cheshire,  in  the  state  of  New 
Hampshire  aforesaid,  where  the  said  Jonathan  last  liv^d,  to 
make  sale  of  so  much  of  the  real  estate  of  the  said  Jona- 
than Jenckes,  as  should* be  sufficient  "to  pay  his  debts;  that 
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by  virtue  of  said  authority  she  made  sale  to  Moses  Brown 
and  others,  of  part  of  the  said  real  estate,  situate  within  this 
state;  that  she  hath  received  part  of  the  consideration  mo- 
ne]^  and  the  remainder  is  to  be  paid  when  the  sale  aforesaid 
shall  be  Tatified  by  this  assembly ;  and  that  the  residue  of 
said  purchase  money  is  necessary  for  the 'payment  of  said 
debts ;  and  thereupon,  the  said  Cynthia  prayed  this  assembly 
to  ratify  and  confirm  the  sale  aforesaid,  which'  was  made  by 
a  deed  executed  by  her  on  the  12th  day  of  November  last 
past,  for  the  consideration  of  five  hundred  and  fifty  dollarsr, 
whereby  she  conveyed  the  right  of  redemption  to  a  certain 
mortgaged  estate,  and  also  other  lands  in  the  said  deedoiea- 
tioned,  situate  in  Smitbfidd  and  North  Providence. 

On  due  jconsideration  whercjof,  it  is  enacted  by.  this  gene- 
ral assembly,  and  by  the  authority  thereof,  that  the  prayer  of 
the  said  petitioner )>€  granted,  and  that  the^aid  deed  be,' and 
the  same  is  hereby  ratified  and  confirmed,  so  far  as  respects 
the  conveyance  of  any  right  or  interest  in  the  estate  men- 
tioned in  said  deed,  which  belonged  to*  the  said  JonatbcUi 
Jenckes  at  the  time  of  his  decease. 

A  judgment  pro  forma,  for  the  plaintiffs,  was  entered  in  the 
circuit  court)  and  this  writ  of  error  was  sued  out.  ' 

The  cade  was  argued  by  Mr  Whipple,  and  Mr  Wirt,  for 
the  plaintiff,  in  error ;  and  by  Mr  Webster,  with  whom  was 
Mr  Hubbard,  for  the  defendants. 

Mr  Whipple,  for  the  plaintifis  in  error,. after  stating  the 
•facts  of  the  case,  proceeded  to  say,  that  the  whole  case  be- 
fore the  Courts  turns  upon  the  constituti<Hittl  validity  of  the 
act  of , the  legislature  of  Rhode  Island. 

.  All  the  lands  of  Jonathan  Jenckes,  in  the'  state  of  New 
Hampshire,  were  sold  for  the  payment  of  debts.  A  large 
amount  of  debt  was  due  in  Rhode  Island;  and  it  is  admitted 
that  the  proceeds  of  the  sale  of  the  swamp  lot  were  applied 
to  the  payment  of  the  debts  of  the  testator.  It  is*also  admit- 
ted that  all  ihe  personal  estate  had  been  absorbed  by  the 
payitient  of  debts  in  New  Hampshire.  'The  question  arising 
from  these  facts  of  the  case  is^  whether  a  deed  of  Ian4  ul 
Rhode  Island,  made  by  a  New  Hampshire  executor,  qualified 
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ip  New'Hampshir^,  and  not  in  Rhode  Island,  the  sale  being 
fairly  made  for  the  paynient  of  debts,  and  the  dee4  being 
subsequently  ratifiied  and  Qonfirmed  by  the  legislature  of 
Rhode  Island,  constitutes  a  valid  conveyance.  It  is  .c6n- 
tended  that  it  do^s :'  and  it  is  at  the  same  time  conceded, 
that  such  a  deed  without  such  confirmation  is  absolutely  void. 
This  view  of  the  case  presents  necessarily  ^the  question  of 
the  power  of  the  legislature  to  pass  the  law. 

No  other  limit  to  the  power- of  the  legislature  of  Rhode 
Island  is  ktiown,  than  that  which  is  marked  out  by  the  con- 
stitution of  the.  United  States.  If  ^ny  clause  in- that  instru- 
ment js  expressly  or  virtually  infringed  by  the  confirmatory  act 
of  1 792,  such  a  violation  would  I'endei;  the  act  a  nullity.  The 
national  ponstitution  being  the  pply  limitation,  tli^  Cdurt  has 
no  right  to  pronounce  a  law  of  Rhode  Island  void,  upon  any' 
other  ground.  It  has  beep  said  in  England,  that  ,an.  act  of 
pai'Iiandent,  contrary  to  tbe  prijociples  of  natural  Justice, 
would  be.  void%  Such.afi  opinion,  in  referdnoe  to  a  law  of  a 
statQ,  has  never  been'  intimatied  in  this  Court. 

But,  suppose  the  people  to  .make  an  express  glrant,  autho- 
rising the  legislature  to  appoint  a  man  a  judge  in  bis  own 
case  ;  or  to  pass  any  law  contrary  to  natural  justice :  so  long 
as  none  of  the  prohibitions  of  the  constitution  are  violated, 
what  right  has  this  Coilrtto  interfere  9 

What  was  done  in  the  case  before  the  Court,  was  with  the 
full  knowledge,  concurrence,  and  assent  of  the  people  of 
Rhode  Island.  Acts  authorising  foreign  executors*  to  sell 
real  estate,  and  acts  confirming  void  deeds,  have  been  passed 
eiver  since  the  settlement  of  the  state.  Having  no  written 
constitution,  usage  is  the  law  of  Rhode  Island.  The  papers 
in  the  case  clearly  «how  that  tFie  legislature  of  that  state  al- 
ways has  exercised  supreme-  legislative,  e^ectUivey  vu[id.  judi- 
cial power{a).     There  is  an  executive  magistrate,  but  he  is 

■ .        ■  •         ■  ■       . 

(a)  In  Uie  Qourse  of  the  argument  of  the  case,  the  counsclof  {ha  plaioliff  in 
error  cited  from  the  ntatufes  of  the  state  of  Rhode  Island,  a  number  of  laws  paw- 
ed by  the  legislature  of  the  state  in  which  the  powers  asserted  to  be  vested  in 
that  body  were  exercised.     * 

August  1778.  Randall  vs.  Robinson.  A  petition  for  a  uewirial,  after  anew 
trial  had  been  given  by  the  court.    Granted. 
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totally  destitute  of  executive  power.     He  cannot  pardon  the 
slightest  offence ;  he  has  no  veto  oh  legislation';  and  he  can- 

Ross  V8,  Stow.  Petition  for  a  new  trial  nft^r  two  verdicts  had  passed  against 
the  petitioner,  and  to  remove  the  cause  into  another  county.    Granted. 

August  1774.  Petition  of  Augustus  Mumford  for  leave  to  amend  a  judgment  he 
recovered  against  Sfmon  Hazard,  from  twenty-four  to  seventy*four  dolhut. 
Granted. 

Petition  from  John  Randall,  slating  that  he  had  again  obtained  a  verdict  against 
Matthew  Robinson  for  thirty-five  pounds,  which  tbe  supreme  court,  on  motipn 
of  Robinson,  had  set  aside,  and  praying  that  the  judgment  be  set  aside,  and  **  ther 
verdict  remain  fair  a9  at  first  received,  and  that  the  next  superior  court  may  be 
empowered  to  enter  up  judgment  thereon  in  his  favour,  for  his  damages  and  costs 
by 'the  said  last  jury  found."     Granted. 

Petition  of  George  Elam,  stating  that  a  final  decree  of  the  king  in  council  had 
been  obtained  by  him  against  John  Dorkray,  and  praying  that  the  supreme  court 
be  ordered  to  carry  the  same  into  effect.    Granted.  . 

March  1776.  Petition  of  Benoni  Pearce,  administrator,  to  sell  real  estate  to' 
paf  debts.    Granted. 

June  1776.  Petition  of  Mary  Mason  to  appoint  some  person  to  sell  the  estate 
of  orphans,  one  of  themjbaving  gone  to  sea  two  years  ago,  and  not  since  beard 
oL    Granted. 

l5ecember  1776.  Petition  stating  that  judgment  had  been  obtained  against  the 
petitioner  for  more  than  the  debt  due.  Granted,  and  the  judgment  declare^  null 
end  void,  and  the  Court  directed  t6  chancerize  the  bond. 

March  1777.  Petition  of  Caleb  Fuller,  stating  that  he  and  Shore  Fuller  o/ 
Rehoboth,  Massachusetts,  are  joint  owners  of  a  ferry,  and  that  Fuller  refuses  to 
use  it  by  turns,  the  one  during  oHe  week,  and  the  other  the  next ;  and  praying 
'*  the  assembly  to  grar^^  that  he  shall  improve  said  ferry  with  said  Fuller  in  tum9, 
exchaHgiog  every  other  week,  and  that  his  turn  may  begin  the  first  day  of  next, 
week,  as  has  been  customary  for  a  number  of  years  heretofore,  &c.     Granted. 

Petition  of  Samuel  Brown,  administrator,  stating  that  the  intestate  covenanted 
to  give  a  deed  to  Nathan  Crary  of  the  state  of  Conoecticut,.of  a  house  and  lot, 
but  died  before  executing  it ;  that  the  estate  of  the  intestate  is  insolvent,  and 
prays  to  be  authorized  to  give  the  deed  to  Crary,  in  pursuance  of  said  covenant. 
Granted. 

February  1778.  Petition  of  Benoni  Pearce  praying  to  be  released  from  his 
executorship,  on  paying  the  balance  in  his  hands  to  the  town  council  of  Provi- 
dence.    Granted. 

August  1779.  Petition  of  Othniel  Goslon,  stating  that  administration  had  been 
granted  upon  his  daughter's  estate,  and  that  the  administrators  had  brought  ac- 
tions against  him  ;  and  praying  that  the  administration  might  be  set  aside.  Grant- 
ed, and  that  the  town  council  be  directed  to  revoke  the  same,  and  to  grant  admi- 
nistration to  the  petitioner. 

1781.  Petition  of  Sylvester  Gardner,  deputy  quartermaster,  stating  that  he, 
by  order  of  his  superior  officer,  seized  a  quantity  of  stock  and  sold  it  for  the  bene- 
fit of  the  United  States  ;  that  he  is  sued  for  taking  said  stock,  and  prays  that  the 
action  may  he  stopped.    Granted. 

Petition  of  Martha  Hartshonie,  stating  that  her  liuBband  devised  certain  real 

Vol.  II.— 4  E 
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not  appoint  a  single  officer  in  the'  state  ;  all  the  executive 
•powers  are  exercised  by  the  legislature. 

So  of  lis  judicial  powers.  We  have  courts  acting  under 
standing  laws ;  but  one  of  those  standing  laws  authorizes  the 
legislature  upon  a  petition  for  a  new  trial  to  set  aside  judg- 
ments at  its  pleasure.  Originally  the  legislature  was .  the 
only  court  in  the  state.  It  exercised  common  law,  chancery, 
probate,  and  admiralty  jurisdiction.  Its  chancery  jurisdiction 
it  has  never  parted' with.  It  is  the  best  court  of  chancery 
in  the  world.  Its  probate  power,'  though  conferred  upon  in- 
ferior courts,  has  always  been  exercised  concurrently  with 
them.  Accordingly,  we  find  frequent  instances  of  wills 
proved,  and  administration  granted,  by  the  legislature. 

The  power  of  granting  license  to  sell  real  estate,  of  prov- 
ing wills  and  of  confirming  voiddeed^,  has'beensolongand 
so  frequently  exercised,  that  it  has  been  known  by  almost 
every  man  in  the  state.  The  people^  knowing  this  usage,  have 
acted  under  it,  and  there  is  hardly  an  acre  of  land  in  Rhade 
Island  which,  in  some  period  or  other,  has  not  b^en  sold  by 
executors,  administrators  or  guardians  licensed  by  the  general 
assembly ;  or  conveyed  by  void  deeds,  confirmed  by  that  body. 
To  draw  into  question  the  validity  of  such  conveyances, 
would  shake  almost  every  title  in  the  state. 

estate  to  her  for  life,  remainder  to .  his  son  in  fee,  praying  that  she  may  sell  part 
of  the  estate  for  her  support.    Granted* 

1782.  Petition  of  Archibald  Young  and  others,  praying  that  part  of  the  real 
estate  of  a  nx>n  compos,  may  be  given  in  fee  to  such  person  as  will  give  bond  to 
support  her ;  remainder  to  be  divided  among  the  heirs  in  fee,  provided  they  give 
bond  to  restore  it  in  case  she  is  restored  to  her  mind.  Granted ;  and  the  superior 
court  ordered  to  carry  the  prayer  of  the  petition  into  equitable  execution. 

1783.  Petition  of  Z.  Hopkins,  stating  that  he  was  treasurer  of  Gloucester,  was 
sued  upon  notes  given  by  him  officially ^•and  judgment  has  been  recovered  against 
him,  and  praying  that  execution  may  be  issued  against  the  present  treasurer. 
Granted. 

1783.  Petition  of  William  Haven,  praying  that  a  decree  of  the  admiralty 
court  may  be  set  aside  and  a  trial  allowed.    Granted. 

1784.  On  petition,  A  deed  of  gift  from  Gideon  Sissor  to  his  infant  children  was 
declared  void  and  fraudulent,  and  the  estate  was  restored  to  him. 

1786.  Stephen  and  Daniel  Stanton  were  appointed  guardians  of  their  father, 
and  allowed  to  sell  his  real  estate  to  pay  debts,  &c, 

1791.  Petition  of  Mary  Dennison  of  Stonington,  Connecticut,  executrix,  for 
the  sale  of  real  estate  in  South  Kingston  to  pay  debts,  and  to  account  with  the 
judge  of  probate  in  Connecticut.    Granted. 
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Resort  however  to  the  extraordinary  powers  of  the  Rhode 
Island  legislature  to  protect  the  present  conveyance,  is  .unne- 
cessary. Every  legislature  in  the  union  possesses  similar 
authority,  unless  expressly  restrained  by  its  local  constitu- 
tion. The  subject  matter  of  the  conveyance  was  land  lying 
within  the  state ;  and,  consequently,  exclusively  within  the 
jurisdiction  of  the  state.  How  the  land  shall  pass  from  one 
man  to  another,  whether  by  deed  under  seal,  or  by  mere  dcr 
livery ;  how  it  shall  'be  appropriated  to  the  payment  of  debts, 
whether  by  attachment  and  sale,  or  by  mesne  or  final  pro- 
cess ;  or  whether  it  shall  be  totally  exempted  from  attach- 
ment ;  what  form  shall  be  observed  by  executors  and  admin- 
istrators, selling  for  the  payment  of  debts;  how  they  ^hall 
be  qualified,  and  from  whom  they  shall  obtain  a  license; 
whether  the  deed  shall  precede  the  license,  or  the  license 
precede  the  deed;  are  all  questions  to  be  decided  by  the  le- 
gislature :  and  their  decision  is  conclusive  upon  all  mankind. 
Whether  they  decide  by  a  general  law  or  a  special  act,  is 
matter  exclusively  of  legislative  discretion. 

It  is  however  considered  unnecessary  to  attempt  to  as- 
certain the  extreme  limits  of  «tate  power  in  regard  to  its 
domain.  ^11  the  power  over  that  subject,  whatever  may  be 
its  nieasure,  is  in  the  states.  A  very  small  portion  of  it. was 
exercised  in  the  present  case.  The  principles  of  natural 
justice  were  not  violated,  unless  it  is  unjust  to  appropriate 
the  property  of  a  debtor  to  the  payment  of  his  debts.  No 
vested  rights  were  disturbed,  because  Cynthia  Jenckes,  the 
devisee,  took  the  estate  subject  to  the  debts  of  the  testator. 
The  general  law  of  Rhode  Island  furnished  the  creditors 
with  various  direct  remedies  against  the  estate  itself.  It  was 
liable  in  an  action  against  the  devise  to  have  been  attached 
on  an  original  writ  and  sold  upon  execution.  A  creditor 
might  have  taken  administration,  and  petitioned  the  supreme 
court  for  a  license  to  sell.  The  right  of  the  devisee,  therefore, 
was  subject  to  such  remedies  as  had  been  previously  provi- 
ded by  the  general  law,  and  also  to  such  remedies  as  the  le- 
gislatui;e  chose  subsequently  to  provide.  The  application 
of  the  general  or  the  special  remedy,  would  alter  but  not 
impair  the  rights  of  the  parties.     Previous  to  the  sale,  the 
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right  of  the  creditor  was  to  obtain  payment  either  firom  the 
devisee  or  the  estate.  The  right  of  the  devisee  was  to  hold 
the  estate  subject  to  this  elder  right  of  the  creditor.  It  was 
at  her  election  to  discharge  the  debts  voluntarily,  and  remove 
the  incumbrance  from  the  estate;  or  to  aUowthe^  creditor 
to  proceed  under  the  best  remedy  he  could  obtain.  The 
deed  of  the  executrix  and  the  act  of.the  legislature,  consti- 
tuted a  cheap  and  summary  remedy  for  the  enforcement  of 
the  rights  of  the  creditor.  If  the  estate  had  not  come  to  the 
hands  of  the  devisee  loaded  with  the  lien  of  the  creditors, 
it  might  have  been  difficult  to  have  considered  the  act  as 
merely  remedial ;  for  it  would  have  bestowed  new  rights  upon 
the  creditor  and  heaped  new  obligations  upon  the  devisee. 

Three  propositions  then  may  safely  be  advanced  in  rela- 
tion to  this  act.  1.  That  no  injustice  was  done.  2.  That 
vested  rights  were  not  disturbed.  And  3.  That  the  obliga- 
tion of  contracts  was  not  impaired. 

The  power  of  the  legislature  to  furnish  remedies  in  favour 
of  existing  fights,  was  exercised  to  a  much  greater  extent  in 
the  cases  of  Calder  vs.  Bull,  3  Dall.  386 ;  Underwood  vs. 
Lilly,  1 0  Serg.  fy  Rawle,  97;  and  Foster  vs.  The  Essex  Bank, 
16  Mass.  Rep.  245,  than  in  the  case  before  the  Court. 

It  may  be  urged,  that  no  notice  wad  given  to  the  devisee; 
that  her  title  was  divested  by  the  void  deed  of  an  unautho- 
rized executrix,  confirmed  by  an  act  to  which  she  was  not  a 
party,  and  the  existence  of  which  she  was  ignorant  of  until 
her  estate  was  taken  from  her. 

If  notice  was  necessary,  it  may  safely  be  presumed,  at  the 
end  of  thirty  six  years.  15  Mass.  Rep.  26.  But  notice 
was  not  necessary.  It  was  not  an  adversary  proceeding. 
If  the  creditors  had  petitioned  for  a  remedy  against  the 
estate,  common  justice  would  have  required  notice  to  the 
devisee.  But  the  petition  was  by  the  legal  representative  of 
the  estate ;  the  legal  representative,  in  Rhode  Island  as  well 
as  in  New  Hampshire.  The  power  of  an  administrator  is 
confined  to  the  state  for  which  he  is  appointed.  He  is  not  the 
representative  of  the  intestate  in  any  other  state.  But  the 
power  of  an  executor,  is  coextensive  with  the  estate  of  the 
testator.     He  derives  his  power  from  the  unUy  and  he  has 
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an  exclusive  right  to  administer  wherever  any  estate  may  be 
found.  The  motnent  the  testator  died,  the  power  of  his  exe- 
cutrix over  his  estate  in  Rhode  Island  was  precisely  the 
same  as  over  his  estate  in  New  Hampshire.  It  was  com- 
plete in  both  states,  except  as  to  the  bringing  actions  and 
the  sale  of  real  estate.  She  could  bring  no  action  in  either^ 
until  she  qualified  by  giving  bond.  She  could  not  sell  real 
estate  in  either^  until  sh^  had  obtained  a  license.  In  all 
other  respects  her  power  was  the  same  in  both  states.  The 
will  gave  her  the  exclusive  right  to  administer  in  both 
states.  She  had  a  right  to  apply  for  a  probate  of  the  will, 
and  for  license  to  sell  in  both  states.  The  will  was  the 
power.  The  executrix  was  the  attorney;  and  every  act 
which  the  power  authorized  her  to  do,  she  could  rightfully 
perform  without  notice.  There  is  no  difference,  in  this 
respect,  between  a  will  and  any  other  power.  The  execu- 
trix in  petitioning  the  legislature  of  Rhode  Island  for  power 
to  sell,  was  acting  as  the  representative  of  Jonathan  Jenckes, 
was  taking  a  step  she  had  a  right  to  take  without  consulting 
heirs  or  devisees,  and  without  giving  tiTem  notice.  The 
general  law  of  Rhode  Island  authorized  an  executor  to  pe- 
tition the  supreme  court  for  a  license,  without  giving 
notice.  Why  should  she  give  notice  when  she  petitioned 
the  legislature  9 

There  is  a  wide  difference  between  the  right  to  aeU,  and 
the  right  to  apply  for  a  license  to.  seU.  The  former  is  de- 
rived from  the  decree  of  a  court  or  legislative  act.  The 
latter  is  from  the  will  itself.  These  positions  are  fully  sus- 
tained \n  Toller  on  Wills,  41. 65,  66.  70 ;  Lord  Raym.  361 ; 
Strangers  Rep.  672;  1  Dane*s  Mridg.  558;  Burnley  vs. 
Duke,  1  Rand.  108;  Jackson  vs.  Jeffries,  1  Marshall,  88; 
and  Rulluff's  case,  1  Mass.  240;  Rice  vs.  Parkman,  16 
Mass.  326. 

It  must  be  admitted  then,  that  as  this  act  of  the  legislature 
impaired  no  contracts,  and  interfered  with  no  vested  rights, 
that  they  had  the  constitutional  power  to  pass  it.  It  must 
also  be  admitted  that  the  executrix  had  a  right  to  apply  for 
a  license  to  sell,  wherever  real  estate  could  be  found,  uritil 
the  debts  were  paid ;  and  thai  there  was  n6  more  necessity 
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of  giving  the  heirs  notice  of  such  an  application  in  Rhode 
Island,  than  there  would  have  been  upon  a  similar  applica- 
tion in  New  Hampshire. 

The  cases  in  3  Dallas,  386,  12  fVfieaton'a  Rep.  378,  9 
Mass.  Rep.  151.  360,  4  Cenn.  Rep.  209,  and  16  Mass.  Rep. 
260,  also  show,  that  it  is  no  objection  to  the  act  that  it  is  re- 
trospective  and  private. 

These  constitute  all  the  objections  that  are  anticipated 
against  the  legal  validity  of  the  act.  The  principal  if  not 
the  only  objection  that  will  be  much  relied  upon,  relates  to 
its  legal  effect  rather  than  to  the  power  of  .the  legislature  to 
pass  it. 

The  grounds  that  will  be  mainly  contended  for,  it  is  sup- 
posed, will  be  these;  that  admitting  that  the  legislatdre  had 
sufiicient  power  to  have  authorized  the  executrix  to  make  a 
future  sale,  yet  instead  of  .this,  they  underto6k  to  confirm  a 
previous  sale;  that  they  passed  an  act  in  June  1792  confirm- 
ing a  void  deed  made  in  November  1791.  As  the  executrix 
in  November  1791  acted  under  the  license  of  the  court  of 
probate  in  New  Hampshire,  and  had  obtained  no  authority 
to  sell  from  any  court  in  Rhode  Island,  it  is  very  clear  that 
the  deed,  without  such  authority,  was  a  mere  nullity.  The 
bond  entered  into  by  the  parties,  providing  that  unless  the 
executrix  obtained  a  ratification  of  the  sale  by  the  legisla- 
ture, is  satisfactory  evidence  that  the  parties  Considered  the 
deed  of  no  validity. 

The  act  of  the  legislature  then  confirms  a  void  deed,  and 
the  old  principle  of  the  common  law,  that  a  deed  of  con- 
firmation will  noti  validate  a  previous  void  deed,  will  be  re^ 
lied  upon.  In.  Co.Litt.  295,  b.  it  is  said*"  a  confirmation 
doth  not  strengthen  a  void  estate,  for  a  confirmation  may 
make  a  voidable  or  defeasible  estate  good,  but  it  cannot 
work  upon  an  estate  that  is  void  in  law."  This  is  the  uni- 
form language  of  the  ancient  books,  and  the  reason  of  the 
principle  is  found  in  GilberVs  Tenures,  75.  78.  "  A  con- 
firmation passes  no  7iet£;  estate  to  the  grantee :  it  is  the  assent 
of  the  confirmer,  that  the  grantee  may  hold  the  estate  pre- 
viously granted." 

This  being  the  rule  between  parties  to  conveyances,  it  is 
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supposed  that  -a  confirmation  by  the  legislature,  is  to  be  con- 
strued by  the  same  rule.  Cynthia  Jenckes,  the  executrix,  in 
November  1791,  ftiade  a  deed  of  all  the  right,  title  and  in- 
terest of  Jonathan  Jenckes  the  testator  in  the  demanded  pre- 
mises. Having  obtained  no  previous  license,  the  deed  was 
void.  The  argument  is  that  a  deed  of  confirmation  by  Cyn- 
thia Jenckes  the  devisee,  would  have  been  of  no  force,  and 
that  therefore  a  confirmation  by  the  legislature  was  equally 
void. 

TWo  answers  may  be  given  to  this  very  plausible  reason- 
ing. 1.  We  deny  that  a  confirmation  by  the  devisee  of 
the  void  deed  of  the  executrix  would  have  been  invalid;  and 
if  it  would,  we  deny,  2.  That  it  necessarily  follows  that  a 
confirmation  by  the  legislature,  is  of  the  same  character. 

Would  a  confirmation  by  the  devisee  have  beeni)iiiding? 
It  is  admitted  that  in  general  a  confirmation  of  a  void  deed 
is  inoperative.  An  examination  of  the  reason  of  the  rule, 
however,  will  show  its  inapplicability  to  this  case.  It  ap- 
plies to  a  deed  void  for  want  of  estate  in  the  first  grantor.  As 
for  instance,  A.  is  the  owner  in  fee  of  a  lot  of  land.  B.  hav^ 
ing  no  title,  makes  a  deed  to  C.  which  is  a  mere  nullity. 
Afterwards  A.  cotifirms  to  C.  the  deed  of  B.  What  does  this 
amount  tQ?  Why,  in  the  language  of  the  bookd,  "  to  the 
assent  of  the  confirmer,  that  C.  may  hold  the  estate  conveyed 
byB."  What  was  that  estate  1  The  title  bfB.*  If  Cynthia, 
the  mother,  had  conveyed  to  Brown  and 'Wilkinson  A^r  title 
to  the  land  of  Jonathan  Jenckes,  a  Confirmation  of  such  a 
deed,  upon  strict  principles,  would  havie  been  inoperative. 
But  she  acted  as  executrix;  she  conveyed  not  her  own,  buTt 
the  title  of  Jonathan  Jenckes:  A  confirmation  by  the  de- 
visee, would  have  been  an  assetit  that  the  grantee  should 
hold  "  the  estate"  conveyed  by  the  deed.  Whose  estate  9 
Why  the  estate  of  the  grantor.  Who  was  the  grantor  9  . 
Jonatlian  Jenckes,  by  his  agent  Cynthia  Jenckes.  A  con- 
firmation of  a  deed,  is  a  confirmation  of  the  title  professed 
to  be  conveyed  by  that  deed.  Had  Cynthia  Jenckes  con- 
veyed her  title,  a  confirmation  would  have  established  her 
title.     As  she  conveyed  the  title  of  Jonathan  Jenckes,  it 
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established  his  title  in  the  grantee.  The  deed  of  the  exe- 
cutrix was  void  for  want  of  avJthority.^  not  for  want  of  estate; 
and  a  subsequent  confirmation  of  a  void  authority  is  equiva- 
lent to  a  previous  grant. 

•  It  is  tlierefore  denied  that  a  confirmation  by  the  devisee^ 
of  such  a  deed,  would  have  been  inoperative.  But  suppose 
it  would ;  does  the  consequence  drawn  from  that  position 
necessarily  follow,  that  a  confirmation  by  the  legislature 
must  share  the  same  fate  9  Is  an  act  of  the  legislature  to 
be  construed  by  technical  rules  pf  conveyances,  or  by  its 
main  scope  and  design  ?  What  was  the  sole  object  of  ap- 
plying to  the  legislature  9  The  answer  must  be,  to  authorize 
(he  executrix  to  convey  the  title  of  Jonathan  Jenckes  to  the 
grantee.  Thg  language  of  the  petition  and  the  act  are  very 
pointed  to  this  effect. 

The  whole  doctrine  of  confirmation,  however,  is  applicable 
only  to  deeds  which  ^contain  no  other  than  technical  words 
of  confirmation.  Whenever  an  intention  is  manifested  to 
enlarge  the  estate  of  the  grantee,  such  intention  shall  pre- 
vail.    Co.  Litt.  296,  a. 

Without  any  further  refining  upon  obsolete  rules  however, 
it  is  enough  for  our  purpose,  that  even  in  England  none  of 
these  rules  ever  applied  to  a  confirmation  by  act  of  parlia- 
ment. 

One  other  view  may  be  taken  of  the  case,  which  will  re- 
lieve it  of  all  objections  arising  from  its  retfospeclive  and 
confirmatory  character. 

This  view  is  to  consider  the  deed,  the  bond,  and  the  act 
qf  the  legislature,  as  one  conveyance,  having  a  present  ope- 
ration. The  parties  knew  that  the  deed  was  void;  they 
knew  that  no  title  passed  to  the  grantee.  •  How  then  could 
they  intend  that  it  should  operate  until  afler  the  act  was 
obtained  9  It  would  be  idle  to  contend  that  the  parties 
meant  a  deed  to  operate,  which  they  themselves  declare  to 
be  inoperative  and  void.  The  deed  was  executed  and  de- 
livered in  November  1791,  but  the  deed  was  only  a  patt  of 
the  conveyance.  The  act  of  the  legislature  was  contemplated 
as  another  essential  part;  and  when  the  act  was  obtained. 
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it  ^ws  in  Us  Ugfll  effect  a  Ucens§  to  sell  tba  estate,  and  the 
deed  Was  given  auAsfiquent  to,  a^d  under  the  license.  The 
authorities  fully  sustain  tliis  posijtfon. 

^'  In  tife  execution  of  a  power,  in  order'  thai  the  deQci- 
^ney-of  an  instrument  Aiay  be  suppKed  by  the  sufficiency  of 
another,  it  must  ap^ai  that  the  parties  inJkndeii  they  should 
operate*  conjointly."  3  EasVs  Rep.  41  Cf.  438;  Eacl.of  Lei- 
cesteri's  case,  1  ^entris,  278;  Herring  vd.  Brown,  Carth^Wf 
22,;. S  Maa^  Rep:  138;  1  John.  Ch.  Rep.  240. 

If,  however,  there  had  been  originally  an  incur-able  defect 
in  this  conveyance,  an  acquiescence  of  thirty  six  f/^rs  e^iop^' 
the  parties  from  now  making- tlieir.  daim. 

'*'  Yet  evefi  heirs  and  creditors  are. concluded  after  a  long 
acquiescence}!  aiid  a  legal -presumption  of  the  regular  eler- 
cise  of -authority  18  accepted*  instead  of  iprooC."  15  Mass. 
Rep.  26^  . 

.      .        .     ■  •      •       .        ••         .        ■     • 

.  Mr  Webster,  -for  the  defendant  in  error. 

The'  history  of  the  case  id,  that  there  lived  a  man  of  the 
name  of  Jenckes,  who  had-  acquired  real  estate  in  Rhode 
Island ;  he  itiade  his  will  in  )7'74,  in  which  he  devised  his 

* 

estate  to  his  daughter  Lydia.  for  life,  and  the  reversion. to 
his  son  Jonathan  Jendke*^.  iiydia  survived  Jonathan  Jenckea, 
who,  eight  years  after  .th^  death  of  his  father,  made  his 
will,  and  ^ave  the  reversion  of  the  estate  to  his  daugkter 
Oyothia  Jenckes.  At  this  time  Joni^thaiif  Jenckes  lived  at 
Winchester  in  Mew  Hampshire^  where  he  died  in  1.787.  He 
appointed  his  wife,  wfa6se  name  was  Cynthia,  the  execiHrik 
of  his  will,  with  mibther  person  who  never  acted.'      ' 

Thd  will  provided  for  the  payment  of  debts;  and  if  there 
w^s  a  defidiehcy  in.  the  personal  estate,  that/ specific  por- 
tions of  the  Teal  estate  should  be  sold  for  the 'purpose. 
Unhappily  the  executrix  entrusted  a  person  who  was  eat- 
ployed  by  her,,  and  who  tooK  upon  him^lf  to  do  every 
thing.  He  aeted '.u^  agent,  commissioner,  and.  purchairer. 
He  also  got  an  agreement  for-  her  dower,  and  sent  hei*  to 
Vermont,  where  she  died.  It  also  happened  that  a  large 
estate,'  at  that  timej  turned  out  to  leave,  but  £15  la.  6d. 
.    Vol.  II.— 4  E 
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The  ihinors  came  of  age ;.  by  good  conduct  they  raised 
themselves  from  peflury,  and  hare  brought  their  case  before 
this  Court. 

There  is' no  dispute  down  to  the  wrll  of  the  elder  Jona- 
than-Jencke3»  or  of  his  s6n.  The  plaintrfTs  belong  claim  undi^^ 
the  will.  ThewHl  was  proved  and  admitted,  and.  the  quel* 
tion  is,  -whether  the  plaintiffs  in  error  are  entitled  to  hold 
thd  property.  First,  it  was  pleaded,  that  the  plaiptiffs  be- 
low were  barred  by  the  statute  of  limitations^  but  thi»  haft 
been  overruled.  They  fiad  a  title  by  devise  and  inheritance, 
and  the  question  is,  whether  aiiy  one  has  derived  a  title  from 
their  ancestor  which  qan  take  it  away. 

The  question  turns  only  on  thp  validity  of  the  title  of  the 
platntifis  in  error ;  who  say  they  are  purchasers,  under  Motes 
Brown  and  Otiel  Wilkinson.  That  the  land  iii  controversy 
went  out  of  the  family;  Jonathan  Jenckes,  the  ancestor, 
having  died  leaving  debts,  land  the  executrix  having  made 
sale  of  the  lands  for  their  payment.  •    .    ^       ' 

The  will  of  JonathW  Jenckes  was' proved  in  New  Hamp- 
shire in  1787  :  the  debts  there  were  all  paid. 

The  defendants  in  the  circuit  court  produce' a  deed  from 
Cynthia  Jenckes  to  Moses  Brown  and  Oziel  Wilkinson,  of 
November  12,  i79J,  and  a  coiffirmfttion  by  the  assembly  of 
Rhode  Island.  What  is  the  Aaracter,  and  what  are  the 
powers  of  the  legislature  of  Rhode  Island,  will  be  examined 
in  the  course  of  the  argument.  The  deed  purports  to  pro- 
ceed by  the  authority  of  a  license,  granted  by  the  judge  of 
probsiie  of  New  Hampshire.  It  is  not  material  now  -to  show 
tJiat  all  the  proceedings  in  New  Hampshire  were  void  ;  .they 
were  all  contrary  to  the  law  of  the  state.  If  the' land  laid 
there,  the  deed  would  be  declared  void. 

One  view  is  to  be  taken  of  this  question,  which  is  not  to 
be  lost  sight  of.  The  laws  of  the  New  England  states 
make  lands  subject  to  debts.  What  is  the  nature  of  this 
liability  9  Where  is  the  title  of  the  land,  until  it  shall  be 
known  that  it  will  be  wanted  for  the  payment  of  debts?  It 
is  in  the  heir  or  the  devisee,  and  the  personal  representative 
has  nothing  but  a  power  to  sell  it  for  ilrc  payment  of  debts. 
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He  has  a  power  to  sell  only  on  ibe  arrival  of  certain  events ; 
and  he  who  is  to  exercise  that  power,  must  sUow  thattjiose 
•vents  have.tirisen. 

Thin  power  doe.s  not  exist  untir  the  event  happens  to 
inake  i^  necessary  to  sell  the  land. 

Every  principle  of  law  requires  that  when  this  power*  is 
exercised,'  it  shall  Bq  proved  that  .the  qase  exists  to  require 
its  employmeBt. 

.  The  cases  dec^ided  in  the  courts  of  Massachusetts  upon 
the  statute  of  that  stSeite,  which,  is  I'^e  th6  statute  of  New 
Hampshire,'show,  that  the  party  <:lainiing  under  a  deed  Tor 
lands 'sold  for  the  payment  of  debts,  must  show  that  the 
event'on  whicti  the  power  to  dell! depended  had  occurred. 

By  the  lawaof.  New  Hampshire  the  heirs  are  always  to 
liave  notice  when  the  estate  is  to  be  sold.  They  also  require 
an  inventory  of  the  estate  and  an  order  to  sell ; .  in  this  case 
there  wasnothrdg  of  that  kind;  there  was  only  a  license  to 
seH. without  any  other  proceedings.  No  .account  was  filed 
in  New  Hampshire  which  took  any  notice  of  th^  debts 
or  property  in  Rhode.  Island.  Oases  cited,  11  Mass.  511. 
12  Mass.  503.  '6  Mass..  149.  3  Mass.  259.  1  Jlfa^^. 
40,:46.  I  . 

It  will- be  seen,  from  the  record,  tfiat  the  w^H  was  proved 
in' March)  and  the  license  to  sell  was  granted  in  July,. with- 
out an  inventory  and  ^account  being  niade  out.  The  cases 
'cited  show,,  that  the  judge  of  probate  has^  no  jurisdiction 
unless  it  appear  that  thdte  was  occasion  to  selt  It  is  con- 
tended that  if  the  proceedings  in  New  Hampshire  could 
^ve  no  authority  there,  they  could  give  none  iii  Uie  state  of 
Rhode  Island.  :     ..  * 

There  were  no  proceedings  in  Rhode  island  except  the 
.fiat  of  the  legislature.  It  is  not  pretended  that  there,  were 
any  proceedings  in  Rhode  Island  required  by  the  laws'  of 
New  Hampshire. 

Then  the  first  proposition  is,  that  the  deed  from  Cynthia 
ienckes  to  Brown  and.  Wilkinson  was  a  nullity.  It  ^reatod 
no  right  in  law  or  equity.  It  wa&  as  the  act  of  a  str^uger, 
to  grant  land  which  did  not  belpng  tp  him. 
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This  follows,  because,  l^t,'  the  deed  -would  have  been  void 
in  New  Hampshice. ' 

2d.  Because  proceedings  to  divest  rights  to  l^nd,  must  be 
according  to  the  law'  of  the  land. 

.  It  is  contended  that  the  powers  of  the  legislature  of  Rhode 
Island  are  unliipited  and  jonrestrained,  that  they  transcend 
all  the  powers  of  the  other  branches  of  the  government.  It 
.is  not  sufficient  to  show  that  the  power  to  divest  ihis  pro- 
]>erty  would  b<s  limited  in  England;  for  tlie  powers  of  the 
legislature  of  Rhode  Island.are  beyond'those  of  the  English 
parliament.  Jt.  would  be  .well  to  consider  haw  Rhode  Island 
can  be  a  member  of  this  union,  witb-such  a  form  of  govern- 
ment as  is  asserted  to  exist  there..  By  the, constitution  of 
.the  United  States,  ^every- state  must  be  a  republic^  every  state 
mu9t  have  a  judiciary,  legislature  and  executive,  or  it  is  has 
no  constitution..  ■  .    •■^.  ... 

It  is  said  that  Rhode  Island  ha8.;no  constitution;  that  she 
has  grown  up  without  a  constitution.  If  her  government  has 
no  form,  it  cannot  be  a  republic,  and  has  ^o  right  to  qome 
into  the  union.  *  But  it  will  be  found  that  Rhode  Island  has 
a  .constitution.  The  charter  of  Charles  IT.  contains  all  the 
provisions  for  the  organization  of  a  government  with  legis- 
lative, judiqial  and  executive  branches.  It  declares  that 
courts  of  justice  shall  be  established,  and  thus  to  them  is 
given  the  exercise  of  judicial  functions.  The  legislature  is 
established  by  the  same  charter,  and  its  functions  cannot  be 
judicial.  The  powers  of  a  court  atid  of  a  le^islatyire  cannot 
be  blended ;  nor  are  they  properly  under  the  charter  refer- 
red  to. 

If  the  legislature  of  Rjiode  Island  has  judicial-powers,  why 
does  not  a  writ  of  error  lie  from  this  Court  to  its  judgments^ 
Writs  of  error  go  from  this  Co^Urt  to  the  highest  judicature 
of  the  states;  but  it  is  not  denied  that  Rhode  Island  has 
courts  of  judicature  separate  from  the  legislature,  taking 
cognizance  of  all  cases  for  judicial  decision.  The  legisla- 
ture therefore  in  assuming  the  powers  of  a  court,  which  was 
done  when  they  authorized  the  sale  of  the  land  for  the  pay- 
ment of  the  debts,  did  what,  .even  under  the  Rhode  Island 
constitution,  they  could  not  do. 
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A  long  list  of  instances  of  legislative  interferenoe  has  been 
exiiibited  by  thecQURsel  for  the  appellees.  Sooieiof  thesd 
cases  proye  too  much.  AiUhority  is  given  in  one  of  theOi  to 
sell  lands  in  New  Hampshire. 

It  is  necessary  for  the  pl^in^iffsinerrqr  to.show  that  th$ 
power  has  been,  lexelrcised against  ihe  bijl^-in  invitura.  Par-: 
liamenty  in  England,  never  proceeds  upon*  any  private  bill, 
without  notice  to  all  the  parties ;  and  there  is  no  ease  i|>  which 
parliament  exercises  its  authority  to  dispone' ofland,  withoat 
the  tQpnsent,  in  writing,  of  every  one  who  is  interested. 

The  consent  of  the  heirs  x)f  Jonathan  Jeqckes  is*  not  recitr 
ed  in  the  act  of  the  legislature  of  Rhode  Island.  ■  To  establish 
a  Usage  for  legislation  of  this  liind,  it  shotild  be  shown,  t'h'at 
there  have'  been  a  series  of  proceedings  against  the  will  of 
parties  interested,  and  without  notice. 

There  is  but  one  of  the  cases  referred  to,  in  which  the  legis- 
lature* of  Rhode  Island  has  undertaken  to  act  in  refereqce  to 
firvntQ  rights^  whioh  shows  that  they  have  giveu  authority  to 
sell  lands  put  of  the  state.  The  power  must  be  exerpied  tegii- 
lafivdif,  or  judicuMf/.  Is  thd  resolution  of  t792.an  act,  or 
a  .decree  ?  Is  it  a  decree. of  u  probate  'court  9 .  If  it  is,  then 
•it  should  be  shown  that  the  parties  were  before  the  cpurl,  or 
that  tiotice  was  given  to  them.  •      .:     • 

It  is  immat^ial  which  it  .is.  The  case  will  always  be, 
that  the  devisees  of  Jonathan  Jenckf  s  had  this  land  until 
the  deed ;  and  that  deed  is,  by  the  counsel  of  the  plaintiffs, 
admitted  to  be  void.  It  remained,  therefore,  with:  the  beirs, 
until  the  resolution  or  act  of  the  legislature^ 

.  Even  taking  the  land  to  be  public  domain,  the  deed  would 
not  pass- ii.  It  is  not.  operative.  It  contains  .np  terms 'of 
grant,  or  language  of  transfer. 

The  resolution  only  establishes  the  deed  in  its  form.  *  There 
are  no  words  giving,  granting,  vesting,  or  divesting  of  Jthe 
estate;  aU  that' is  dohe  is  to  ratify  and  confirm* the  deed.  If 
the  confirmation  contained  words  of  grant,  it  .would  enuVe 
as  a  grant ;  but  this'is  not  the  fact. 

•  If  the  preceding  act^  that  of  making  the  deed  for  the  land 
to.Brown  &  Wilkiqson,  was  void,  there  are  no  words  in  the 
law  to  give  it  validity. 
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From  Breton  down,  it  has  Jbeen  law,  that  a  conjGrmation 
Baudot  help  a  void  (deecl.  2  Thoniaf^^  Coke^  616,  Gilberi  am 
T«mire^,  75. 78.  •         .  .     * 

If  there  is  no  precedent  estate}  the  ^confirmation  is  void. 
4J)anv.  Airid.  4JL0.  -There  is-  no  case  where  confirming 
words  go  further  than  to  apply  to.  thQ.  thing  Jtself.  . 
-  The  deed  was  a  iiullity ;.  to  -confirm' it  in  hs  tbea  atate, 
was  to  keep  it  such.  At  that  naoment  it  was  void;  to  coo- 
ficm.  it.was  to  render  it  void  permanently. 

It  is  a|i  if  A.  a  creditor.of  B.  should  go.  to  the  legisbitwe 
B!pd-ask  that  B.'s  property  be  transferred  tohim,  without  a 
trial.  It  is  a  condemnation  wi^out  ^  hearing,  a  confisca- 
tion of  property  in  time  of  peace.  There  is  oo  case  in  which 
-such  legislative  proceedings  have  stood  the  testofthjs Coiirt. 
It  is  a  case  where  land  was  vedtcd  in.  those  who  claim  it, 
and  has  been  taken  from  them.  There  was  no- application 
to  the  legislatyre  of  Rhode  Island  by  the  creditonr;  bo  evi- 
dence that  the  interference  of  the  legislature  was  olsdraad 
by  them.  What  then  are  the  facts  of  the  case  ?  The  lands 
flesicended  to  the  heirs  of  Jonathan  Jenckes.  .The  heirs 
were  in  New  Hampstiire.  No*  creditors  applied  for  the  aid 
of  the  legislature.  There  was  no  notice  to  the  heirs.  The 
deed  of  the  executrix  was  entirely  void  J  and  there  is  no  pre- 
tence for  saying,  that  the  interests  of' the  heirs  were  in  any 
manner  regarded  in  the  course  of  the  proceedings.  Under 
these  facts  the  law  was  passed;  and  whatever  words  were 
used,  it' could. not  have  any  efiect,  for  want  of  power  in  the 
body  wtj^ich  enacted  it.  . 

This  is  a  private  act;  and  upon  every  principle  and  rule 
pf  legislative  proceedings,  all  the  parties  to  be  ^ajBTected  by 
it,  should  have  had  ndtice,  and  s^iould  have  consented  to  it 
This,  is  the  course  of  legislation  in  the  British  paarliament* 
3  Black.  Cam.  345. 

It  is  of  no  importance  to .  the  question  before  the  Court, 
'whether  there  arq  restrictions  or  limitations,  to  the  power  of 
the  legislature  of  Rhode  Island,  imposed  by  the  constitution. 
If  at  this  period  there  is  not  a  general  restraint  on  4egisla- 
tiires,  in  favour  of  private  rights,  there  is  an  end  to  private 
propej'ty. 
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'  Though  tfadre  maybe  no  prohibition  \ik.  the  constitution, 
the  legislature  vis  restrained  frotn  6onimitting  flagrant  acts, 
from  aets  subvertifig  the  great  principled  of.  rdpubKcaq- 
liberty,  and  of  the  -social  compact;  such  as*  giving,  the  pr(>- 
perty  of.  A.  to  B.  Cited  2  Johna^  248;  3  Ball.  386;  12 
fFAefl/on, -363 ;  7  JbAfw..93;  S  Johns.  511. 

In  this  case  it  Imay  be  considered  that  the  legislature  gave 
t-heact,  bat  they  did  not  guaranty  its- validity. .  ^hey  gave 
it  because  it  was  asked  for,  but  subject  to  aU  exceptions . 
They  put  it-in  the  power  of  the  persons  who  were  interested* 
in  its  bperaiion,  to  make  it  validly  obt&ining  the  assent  of 
tbedevisecs,  and  of  doing  all  other  acts,  which  were  neces-^ 
sary  to  give  it  validity.  , 

It  is  saidj^  that  were  Ihe'.state  of  Rhode  Island  under  the 
restriclions  of  a  written  Constitution,  like  othi^r  states,  the 
power  to  pass  such  a  law  might  not  exist;  but  there  the 
legislature  acts  by  the  sovereign  authority  of  the  people, 
who  may  build  up  and  destroy.  This  is.  denied.  Rhode 
IsUnd  must  be  a  republican  State,  and  the  government  mu9t 
be.  xliyided  into  departments,  and  must  be. a  jgovcfrnment 
of  laws.  These. departments  may  exist,  although  the  same 
body  exercises  the  functions  of  "both.  This  js  done  in  New 
York.  But  where  a  legislature  acts  judicially,  it  proceeds 
according  to  the  forms,  and  upon  the  principles  which  regii- 
late  courts. ,  In  this  case,  the  legislature  acted  legislatively. 
The  lahguage  is.  Resolved :  judicial  tribuimls  decree,  ad- 
judge. 

As  to  the  precedents  wl)ich  ha>^  been  referred  ta,  from 
the  proceedings  of  the  legislature  of  Rhode  Island,  it  may 
be  Well  observed,  ^at  the  same  irregularities  will  be  found 
in  the  early  proceedings  of  the  governments  of  all  the  staties, 
before  the  principles  of  government  were  understood  or  ap- 
plied. The  answer  to  them  is,  that  the  rights  of  property 
were  not  then  well  understood. 

Or  if  we  consider  the  words  operating  not  on  the  instrii*-. 
meQt>  but  on  the  title  ;'  if  they  had  been,  ^>  confirm  and  ra- 
tify the  title  set  forth  in  the  deed;"  still  it  passes  no* title. 
There  was  nothing  in  the  grantees  to  cOnfirni.   Confirmation, 
toenabld  it  to  operaite,  requires  privky. 
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Where "^as  the  fee  in  the  property  from  Nbyeoiber  IT9i 

until  179^  9    j^l  was  -with'th^  heirs,  and  from  them  it  .coaU 

not  be  taken  but  by  a'course  of  judicial  .proceeding.     The 

legislature,  by  no  form  of  words,  could,  have  divested '  the 

'  land  out  of  the  heirs,  and  vested  it  in  the  purchasers*    - 

The  general  ground  assumed  by 'the  defendants  io  terror 
is,  tb&t  the  acii  of. the  legislature  is.  inoper^iye,  because  it 
doeff  not  jdivest  their  rightss;  for  the  legislature  of  Rhode 
Island  bad  no  right  to  pasS'Sych  a  law.  The  law  itself  is 
intended  as  a -remedy,  and  wAs  no  more. '  Jts  purport  is  to 
establish  ^  sale  made  fd#  the  payment  -of  debts^  and  its 
4errla.s  import  no  mor^*. 

It  is  sard,  that  no  interest  in  the  hmd  existed  in  the  de^ 
visces  of  Jonathan  'Jenckes,  because  they  took  the  estate 
loaded  with  the  debts  of  the  devisbr.  This  inference!  is  in- 
correct ;  that  their-  estate  might  be.  made  subject  •  to  these 
debts;  did  not  prevent  its  vesting  in  the  claimants,  ahd  those 
under  whom  they  make  title.  'It  is  agreed  that  this  estate 
might  be  divested;  but  only  by  judicial- proceedings.  The 
argument  ih,  that  the  property  could  not  be  taken  away, 
without  proceedings  of  a  judicial  cRaracter. 

It  is  said,  the  statute  gave'a  remedy  because  the  creditors 
had  a  right  to  be  paid  out  of  the  estate,  and  that  this,  was 
an  interference  for  their  benefit-.  If  it  hod  been  a  proceed- 
ing to  briiig  rights  into  adjudicatioi},  it  would  be  so;  but  in 
this  case  the  rights  of  the  devijsees  were  adverse  to  those  of 
the  executors,  and  to  the  claims  of  the  creditors.    . 

Mr  Wirt,  in  reply. 

It  is  a  matter  of  surprise  how  the  strongest  minds  will  err 
.  when  they  look  through  the  mist  of  prejudice.  'Nothing 
more  has  been  done  in  this  case  than  is  done' by  the  c6uit8 
of  probate  in  Vermont  and  Massachusetts.  What  is  the 
monster  that  the  gentleman  has  created?  It  is  that*  the 
legislature  has  authorized  an  exe(;utrix  to  sell  lands,  for  the 
payment  of  debts.  •  "  This  is  the  very  head  and  front  of  their 
ofTentling."  It  was  a  mere  act  of  common  justice,  due  and 
performed  in  the  coqrse  of  justice  in  all  the  stated  of  the 
union.    The  facts  of  the  case  may  be  briefly  statdd  from  the 
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bill  of  exceptioBs.  Jonathan  Jenckes  died  in  1787,  seised 
of  the  lands,  subject  to  a  life  estate  to  Lydia  his  sister.  That 
estate  was  devised  to  his  daughter,  subject  to  the  life  estate. 
Cynthia  Jenckes,  his  wife,  was  executrix,  and  qualified.  At 
the  time  of  his  death  there  were  debts  which  absorbed  all 
his  personal  esta^te,  and  ultimately  all  his  real  estate  but  a 
small  portion.  The  judge  of  probate,  after  examination, 
gave  a  license  to  sell  the  real  estate.  It  was  sold  by  thp 
executrix  to  those  under  whom  the  plaintiff  in  error*  claims, 
the  sale  to  be  confirmed  by  an  act  of  the  legisla^ture  of  Rhode 
Island  where  the  lands  laid.  The  legislature  passed  a  con- 
firming act,  and  the  purchase  money  was  paid,  and  the  debts 
of  Jonathan  Jenckes  were  discharged. 

The  purchase  was  made  on  the  faith  of  the  law  of  Rhode 
Island;  the  money  paid  upon  the  faith  of  that  law;  and  all 
this  was  done,  thirty-four  years  before  the  ejectment  was 
brought  in  the  circuit  court  of  Rhode  Island.  In  the  mean 
time  other  bona  fide  purchasers  have  become  possessed  of 
the  land  :  and  who  come  forward  now  to  claim  it? — not  other 
bona  fide  purchasers,  but  the  heirs  of  Jonathan  Jenckes. 

The  attempt  here  is,  to  make  the  lands  fulfil  two  purposes, 
J.  The  payment  of  the  debts  of  their  father  by  the  sale; 
and  2.  Then  to  recal  that  sale,  that  the  lands  may  support  the 
heirs  of  the  debtor.  The  claim  is  against  all  the  policy,  and 
the  course  of  proceeding  in  New  England. 

The  case  comes  here  under  a  pro  forma  judgment  of  the 
circuit  court.  The  inquiry  is,  whether  the  court  erred  in 
giving  the  instructions  asked  for ;  in  saying  that  the  convey- 
ance and  proceedings,  by  which  the  title  was  intended  to  be 
vested  in  the  purchasers,  did  not  divest  the  legal  estate  of 
the  heirs  of  Jonathan  Jenckes. 

In  Massachusetts  and  Rhode  Island  all  the  estate  real  and 
personal  of  the  deceased  is  subject  to  the  payment  of  debis. 
All  the  statutes  of  the  northern  states,  although  they  vary  in 
detail,  contain  this  principle.  Bigelow^s  Digest,  350.  ,4 
Mass.  354.  1 8  Mass.  1 57.  4  Mass.  654.  3  Mass.  258. 
1  Mass.  340. 

By  a  reference  to  these  authorities,  it  will  appear  that  in 
order  to  justify  a  license  to  sell  in  either  of  those  states, 
Vol.  IL— 4  G 
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nothing  more  is  necessary  but  to  satisfy  tbe  judge  tbat  the 
personal  estate  is  not  sufficient  to  discharge  the  debts  of  tbe 
deceased.  No  form  of  proceeding  is  required*  It  is  dobe 
by  presenting  the  account  of  the  debts  and  personal  estate, 
and  the  judge  then  gives  the  license. 

Objections  have  been  made  by  the  counsel  for  the  de- 
fendants in  error,  to  the  proceedings  in  New  Hampshire.  It 
is  said  they  were  a  nullity ;  that  they  were  irregularly  grant- 
ed. This  is  denied,  and  no  authorities  have  been  shown  in 
support  of  the  objections.  It  has  been  urged  that  notice 
should  have  been  given  to  the  heirs.  There  has  been  no 
case  cited  in  Massachusetts  which  looks  to  the  necessity  of 
notice  to  the  heirs  of  the  application  for  a  license  to  tbe 
judge  of  probate. 

The  regularity  of  the  proceedings  i^  to  be  presumed » after 
so  long  a  kpse  of  time.  If  notice  is  required;  if  evidence 
different  from  that  which  is  shown  to  have  been  exhibited 
before  the  judge  of  probate  was  necessary;  it  is,  and  oiight 
to  be  considered  that  it  was  furnished. 

In  legal  contemplation,  both  the  real  and  personal  estate 
of  a  deceased  person,  go  into  the  hands  of  the  executor  for 
the  payment  of  debts.  4  Mass.  354.  18  Mass.  1 57.  Exe- 
cutors  have  no  right  to  take  possession  of  the  lands,  but  it 
is  often  done  with  the  approbation  of  courts. 

To  show  how  completely  lands  are  in  the  hands  of  execu- 
tors, where  a  judgment  is  obtained  against  executors  for 
the  debt  of  the  testator,  the  plaintiff  may  issue  his  execution 
against  the  lands,  in  the  hands  of  the  heir.     3  Mass.  258. 

It  is  true  the  title  descends  to  the  heir,  but  it  descends 
subject  to  the  debts.  The  heir  takes  the  lands,  liable  to  their 
being  taken  from  him  when  the  debts  require  it ;  without 
proceedings  against  him,  and  without  notice  to  him.  Bige- 
low^s  Dig.  355.  Nor  is  it  only  in  the  hands  of  the  heir  they 
are  thus  liable,  they  continue  so  when  they  have  passed  to 
his  alienee. 

Such  is  the  law  of  vested  estates,  with  which  it  is  said  tbe 
legislature  has  interfered.  The  estate  upon  which  the  law 
operated,  was  held  by  the  heirs,  subject  to  the  exercise  of 
the  very  power  by  which  it  was  taken  from  the  heir. 
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The  law  of  New  Hampshire  is.  the  same  as  that  of  Massa- 
chosctts.  In  New  Hampshire,  the  proper  tribunal  to  autho- 
rise the  sale  of  the  land  was  applied  to;  and  thus  the  acts 
done  bjr  the  executrix  were  those  which  the  testator,  who  di- 
rected a  sale  of  his  real  estate  for  the  payment  of  his  debts, 
authorized  her  to  do. 

But  if  these  proceedings  were  irregular,  it  would  not  af- 
fect the  case.  It  is  not  meant  to  contend  that  the  license  to 
sell,  given  by  the  judge  in  New  Hampshire,  authorized  the 
sale  in  Connecticut.  What  was  the  power  of  the  executrix 
under  the  will  *?  As  an  executrix,  she  had  the  power  to  do 
ail  and  every  thing  an  executrix  could  do  by  law.  In  some 
of  the  states,  executors  who  have  been  qualified  in  one  state, 
can  act  in  all.  This  is  the  law  of  Pennsylvania,  and  of  North 
Carolina,  and  of  Mississippi.  Under  the  will  of  her  husband, 
Cynthia  Jenckes  could  do  any  thing  in  Rhode  Island,  which 
she  could  do  in  New  Hampshire.  She  entered  Rhode  Island 
as  the  regular  agent  to  pay  the  debts  due  by  the  testator. 
The  probate  of  the  will  only  was  necessary.  In  this  charac- 
ter she  made  a  sale  of  a  portion  of  th^  estate,  having  no 
authority  to  do  so ;  this  is  admitted.  Id  order  to  induce  the 
purchase,  she  gave  her  bond,  by  which  it  was  stipulated  that 
she  would  obtain  an  act  of  the  legislature  to  make  the  sale 
valid,  and  this  was  done.  Thus  the  principles  of  the  laws 
of  Rhode  Island  were  applied,  and  the  estate  became  the 
means  of  discharging  the  debts  of  the  testator. 

By  a  comparison  of  the  acts  of  the  courts  of  other  states, 
we  shall  see  how  far  the  act  of  Rhode  Island  exceeded  the 
powers  exercised  by  them.  It  is  said  that  this  is  a  case 
of  a  trial  without  notice ;  a  confiscation !  In  no  case  where 
proceedings  against  executors  are  resorted  to,  for  the  pur- 
pose of  making  lands  a  fund  to  pay  debts,  is  notice  given  to 
heirs, — not  in  the  courts  of  other  states,— but  in  the  court  of 
probate  in  Rhode  Island,  or  New  Hampshire.  The  reproaches 
which  have  been  cast  upon  the  acts  of  Cynthia  Jenckes,  ap- 
ply,.  therefore,  with  equal  right  to  all  proceedings  of  this 
description;  nor  is  there  any  reason  why  notice  should  be 
given  to  the  heirs;  they  take  the  estate  as  has  been  stated, 
subject  to  the  debts  of  the  ancestor. 
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It  has  Jbeen  said  thalt  in  the  proceedings  there  was  fraud, 
that  the  legislature  were  deceived.     This  is  denied :  but  if 
it  were  so,  would  this  Court  set  aside  the  law;  the  remedy 
in  such'  a  case  would  be,  by  an  application  to  the  sovereign 
who  hdd  been  deceived. 

The  legislature  passed  Jthe  law  for  the  purpose  of  giving 
validity  to  an  act,  which  all  knew  without  it  would  not  pass 
the  estate. 

The  petition  of  Cynthia  Jenckes  was  not  that  they  shouki 
ratify  the  deed,  but  the  sale ;  that  is,  that  the  sale  should  be 
effectual  to  convey  the  estate  of  the  testator.. 

Who  is  the  sovereign  that  can  give  validity  to  measures 
which  are  intended  to  pass  the  title  to  lands  within  the  state? 
Is  it  hot  the  legislature  of  the  state,  and  are  not  its  acts  ef- 
fectual to  do  this;  unless  they  come  in  contact  with  the  great 
principles  of  the  social  compact?  What  power  has  this 
Court  to  say  this  deed  shall  not  pass  the  estate?  With  which 
of  the  principles  of  the  constitution  of  the  United  States  is 
it  in  conflict?  Whei-e  is  the  provision  which  it  opposes?  It 
is  not  an  ex  post  facto  law.  The  prohibition  in  the  consti- 
tution in  reference  to  ex  post  facto  laws  applies  to  criminal 
enactments.  Is  it  a  law  which  impairs  the  obligation  of  a 
contract?  It  affirms  a  contract.  It  is  said  to  be  incompati- 
ble with  a  republican  government. 

It  denied  that  legislative,  executive  and  judicial  powers 
must  be  ill  diflcrcnt  hands  to  constitute  a  republican  form 
of  government.  That  this  should  be  so  is  a  great  and  im- 
portant principle,  but  it  is  not  a  test  of  republican  govern- 
ment. There  is  nothing  which  prohibits  the  exercise  of  all 
the  powers  of  government  by  a  legislature.  If  the  guarantee 
of  a  republican  form  of  government  by  the  United  Slates 
was  violated  by  the  government  of  Rhode  Island,  why  had 
not  the  United  States  interfered? 

The  charter  of  the  government  of  Rhode  Island  is  a  ske- 
leton ;  it  does  not  form  the  government.  It  is  the  usages  of 
Rhode  Island  that  compose  the  constitution.  The  people 
say  their  legislature  shall  have  certain  powers,  and  be  unli- 
mited; this  is  therefore  the  form  of  government  with  which 
they  are  satisfied.    Politicians  may  protest,  and  orators  may 
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declakn ;  but  this  does  not  aflect  the  case.    This  Court  will 
not  take  away  from  them  what  they  have  said  they  will  have. 

The  references,  which  have  been  made  to  the  proceedings 
of  the  legislature,  show  that  it  exercises  all  kinds  of  power. 
It 43  said  this  is  a  new  case;  suppose  it  is  so,  is  it  necessary 
to  show  the  authority  for  the  first  law?  The  authority  is  that 
of  the  people.  The  legislature  always  has  acted  as  the 
emergency  presented.  Whom  do  they  injure  1  They  do  not 
infringe  their  own  constitution;  and  when  they  do  so,  it  is 
for  the  people  of  the  st^te  to  interfi^re.  They  do  nothing 
which  is  contrary  to  the  constitution  of  the  United  States. 

If  the  legislature  of  Rhode  Island  possessed  the  power,  to 
order  a  sale,  why  not  have  power  to  confirm  the  sale?  There 
is  no  exercise  of  a  greater  power  here.  A  court  of  probate 
might  not  do  it,  but  that  court  is  limited  in  its  powers.  A 
subsequent  ratification  is  equivalent  to  a  prior  authority. 

It  is  said  that  the  state  has  done  what  parliament  could 
not  have  done.  Blackstonc  has  been  referred  to,  to  show 
that  private  acts  do  not  pasd  without  notice.  Parliament 
cuts  the  knot  and  destroys  contracts,  and  therefore  notice  is 
necessary. 

There  is  no  violation  of  cfintract  in  this  act;  the  law  only 
supposes  an  omitted  case,  and  gives  a  remedy  where  the 
principles  of  law  require  it. 

It  is  contended  that  the  confirmation  has  no  efiect,  because 
it  operates  on  a  void  deed.  A  reference  to  authorities  will 
show  the  error  of  this  assumption.  1  RoU.  Ah.  483.  Ld. 
Raym.  202.297. 

Cannot  parliament  confirm  avoid  deed?-  They  can  do  so, 
and  the  right  has  never  been  questioned. 

Mr  Justice  Story  delivered  the  opinion  of  the  Court. 

This  is  a  writ  of  error  to  the  circmt  court  of  the  district 
of  .Rhode  Island,  in  a  case  where  the  plaintift*in  error  was 
defendant  in  the  court  below.  The  original  action  was  an 
ejectment,  in  the  nature  of  a  real  action,  according  to  the 
local  practice,  to  recover  a  parcel  of  land  in  North  Provi- 
dence in  that  state.  There  were  several  pleas  pleaded  of 
the  statute  of  limitations,  upon  which  it  is  unnecessary  to 
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say  any  thing;  as  the  questions  thereon  hav^  been  waived 
at  the  bar.  The  cause  was  tried  upon  the  general  issue; 
and,  by  consent  of  the  parties,  a  verdict  was  taken  for  the 
plaintiffs,  and  a  bill  of  exceptions  allowed  upon  a  pro  forma 
opinion  given  by  the  court  in  favour  of  the  plaintiffs,  to 
enable*  the  parties  to  bring  the  case  before  this  Conrt  for  a 
final  determination.  The  only  questions  which  have  been 
discussed  at  the  bar  arise  under  this  bill  of  exceptions.  • 

The  facts  are  somewhat  complicated  in  their  details,  but 
those  which  are  material  to  the  points  before  us  may  be 
summed  up  in  a  few  words. 

The  plaintiffs  below  are  the  heirs  at  law  of  Cynthia  Jenckes, 
to  whom  her  father,  Jonathan  Jenckes,  by  bis  will  in  1787, 
devised  the  demanded  premises  in  fee,  subject  to  a  life  estate 
then  in  being,  but  which  expired  in  1794.  By  his  will,  Jo- 
nathan Jenckes  appointed  his  wife  Cjmthia,  and  one  Arthur 
Fenner,  executrix  and  executor  of  bis  will.  Fcnner  never 
accepted  the  appointment.  At  the  time  of  his  death  Jona- 
than Jenckes  lived  in  New  Hampshire,  and  after  his  death 
his  widow  duly  proved  the  will  in  the  proper  court  of  pro- 
bate in  that  state,  and  took  upon  herself  the  administration 
of  the  estate  as  executrix.  Th&  estate  was  represented  in- 
solvent, and  commissioners  were  appointed  in  the  usual 
manner  to  ascertain  the  amount  of  the  debts.  The  execu- 
trix, in  July  1790,  obtained  a  license  from  the  judge  of  pro- 
bate in  New  Hampshire,  to  sell  so  much  of  the  real  estate 
of  the  testator,  as,  together  with  his  personal  estate,  would 
be  sufficient  to  pay  his  debts  and  incidental  charges.  The 
will  was  never  proved,  or  administration  taken  out  in  any 
probate  court  of  Rhode  Island.  But  the  executrix,  in  No- 
vember 1791,  sold  the  demanded  premises  to  one  Moses 
Brown  and  Oziel  Wilkinson,  under  whom  the  defendant  here 
claims,  by  a  deed,  in  which  she  recites  her  authority  to  sell 
as  aforesaid,  and  purports  to  act  as  executrix  in  the  sale. 
The  purchasers,  however,  not  being  satisfied  with  her 
authority  to  make  the  sale,  she  entered  into  a  covenant 
with  them  on  the  same  day,  by  which  she  bound  herself  to 
procure  an  act  of  the  legislature  of  Rhode  Island,  ratifying 
and  confirming  the  title  so  granted;  and,  on  failure  thereof, 
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to  repay  the  purchase  money,  &c.  &c.  She  accordingly 
made  an  application  to  the  legislature  of  Rhode  Island  for 
this  purpose,  stating  the  facts  in  her  petition,  and  there- 
upon an  act  was  passed  by  the  legislature, .  at  June  session 
1792,  granting  the  prayer  of  her  petition  and  ratifying  the 
title.  The  terms  of  this  act  wc  shall  have  occasion  here- 
after to  consider.  In  February,  1792,  she  settled  her  ad- 
ministration account  in  the  probate  court  in. New  Hamp- 
shire, and  thereupon  the  balance  of  J&i5  7^.  Id.  only  re- 
mained in  her  hands  for  distribution. 

Such  are  the  material  facts ;  and  the  questions  discussed 
at  the  bar,  ultimately  resolve  themselves  into  the  considera- 
tion of  the  validity  and  effect  of  the  act  of  1792.  If  that 
act  was  constitutional,  and  its  terms,  when  properly  con- 
strued, amount  to  a  legal  confirmation  of  the  sale  and  the 
proceedings  thereon,  then  the  plaintiff  is  entitled  to  judg- 
ment, and  the  judgment  below  was  erroneous.  If  other- 
wise, then  the  judgment  ought  to  be  affirmed. 

It  is  wholly  unnecessary  to  go  into  an  examination  of  the 
^regularity  of  the  proceedings  of  the  probate  court  in  New 
Hampshire,  and  of  the  order  or  license  there  granted  to  the 
executrix  .to  sell  the  real  estate  of  the  testator.  That  cause 
could  have  no  legal  operation  in  Rhode  Island.  The  legis- 
lative and  judicial  authority  of  New  Hampshire  were  bound- 
ed by  the  territory  of  that  state,  and  could  not  be  rightfully 
exercised  to  pass  estates  lying  in  another  state.  The  sale, 
therefore,  made  by  the  executrix  to  Moses  Brown  and  Oziel 
Wilkinson,  in  virtue  of  the  said  license,  was  utterly  void ; 
and  the  deed  given  thereupon  was,  proprio  vigore,  inopera- 
tive to  pass  any  title  of  the  testator  to  any  lands  described 
therein.     It  was  a  mere  nullity. 

Upon  the  death  of  the  testator,  his  lands  in  Rhode  Island, 
if  not  devised,  were  cast  by  descent  'Vpon  his  heirs,  accord- 
ing to  the  laws  of  that  state.  If  devised,  they  would  pass 
to  his  devisees  according  to  the  legal  intendment  of  the 
words  of  the  devise.  But,  by  the  laws  of  Rhode  Island,  the 
probate  of  a  will  in  the  proper  probate  court  is  understood 
to  be  an  indispensable  preliminary  to  establish  the  right  of 
the  devisee,  and  then  his  title  relates  back  to  the  death  of 
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the  testator.  No  probate  of  this  will  has  ever  been  made 
in  any.  court  of  probate  in  Rhode  Island ;  but  that  objection 
is  not  now  insisted  on ;  and  if  it  were,  >and  the  act  of  1792 
is  to  have  any  operation,  it  must  be  considered  as  dispensing 
with  or  superseding  that  ceremony. 

The  objections  taken  by  the  defendants  to  this  act,  are,  in 
the  first  place,  that  it  is  void  as  an  act  of  legislation,  ber 
cause  it  transcends  the  authority  which  the  legislature  of 
Rhode  Island  can  rightfully  exercise  under  its  present  form 
of  government.  And,  in  the  next  place,  that  it  is  void  as  an 
act  of  confirmation,,  because  its  terms  arc  not  such  as  to 
give  validity  to  the  sale  and  deed,  so  as  to  pass  the  title  of 
the  testator,  even  if  it  were  otherwise  constitutional. 

The  first  objection  deserves  grave  consideration  from  its 
general  importance.  To  all  that  has  been  said  at  the  bar 
upon  the  danger,  inconvenience  and  mischiefs  of  rctrospeo- 
tive  legislation  in  general,  and  of  acts  of  the  character  of 
the  present  in  particular,  this  Court  has  listened  with  atten- 
tion, and  felt  the  full  force  of  the  reasonitig.  It  is  an  exer- 
cise of  power,  which  is  of  so  summary  a  nature^  so 'fraught 
with  inconvenience,  so  liable  to  disturb  th6  security  of 
titles,  and  to  spring  by  surprise  upon  the  innocent  and  un- 
wary, to  their  injury  and  sometimes  to  their  ruin;  that  a 
legislature  invested  with  the  power,  can  scarcely  be  too 
cautious  or  too  abstemious  in  the  exertion  of  it. 

We  must  decide  this  objection,  however,  not  upon  prin- 
ciples of  public  policy,  but  of  power;  and  precisely  as  the 
state  court  of  Rhode  Island  itself  ougbt  to  decide  it. 

Rhode  Island  is  the  only  state  in  the  union  which  has  not 
a  written  constitution  of  government,  containing  its  funda- 
mental laws  and  institutions.  Until  the  revolution  in  177G, 
it  was  governed  by  the  charter  granted  by  Charles  II.  in 
the  fifteenth  year  of  hk  reign.  That  charter  has  ever  since 
continued  in  its  general  provisions  to  regulate  the  exercise 
and  distribution  of  the  powers  of  government.  It  has  never 
been  formally  abrogated  by  the  people ;  and,  excqpt  so  far 
as  it  has  been  modified  to  meet  the  exigences  of  the  revo- 
lution, may  be  considered  as  now  a  fundamental  law.  By 
this  ciiarter  the  power  to  make  laws  is  granted,  to  the  gene- 
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ral  assembly  in  the  most  ample  manner,  "  so  as  such  laws, 
&c.  be  not  contrary  and  repugnant  unto,  but  as  near  as  may 
be  agreeable  to  the  laws,  &c.  of- England,  considering  thd 
nature  and  constitution  of  the  place  and  people  there."  What 
is  the  trlie  extent  of  the  power  thus  granted, ^nust  be  open 
to  explanation,  as  well  by  usage,  as  by  construction  of  the 
terms,  in  which  it  is  given.  Jn.  a  government  professing  to 
regard  the  great  rights  of  personal  liberty  and  of  property, 
and  which  is  required  to  legislate  in*  subordination  to  the 
general  laws  of  England^  it  would  not  lightly  be  presumed 
that  the  great  principles  of  Magna  Charta  were  to  be  disre- 
garded, or  that  the  estates  of  its  subjects  were  liable  to  be 
taken  away  without  trial,  without  notice,  and  without  ofibnce. 
Even  if  such  authority  could  be  deemed  to  have  been  confided 
by  the  charter  to  the  general  assdmbly  of  Rhode  Island,  as  an 
exercise  oftranscendcntal  sovereignty  before  the  revolution,  it 
can  scarcely  be  imagined  that  that  great  event  could  have  left 
the  people  of  that  state  subjected  to  its  udcontrolled  and  ar- 
bitrary exercise.  That  government  can  scarcely  be  deemed 
to  be  free,  where  the  rights  of  property  are  left  solely  de- 
pendent upon  the  will  of  a  legislative  body,  without  any  re- 
straint. The  fundamental  maxims  of  a  free  govevnitient  seem 
to  require,  that  the  rights  of  personal  liberty  and  private  pro- 
perty should  be  held  sacred.  At  least  no  court  of  justice  in 
this  country  would  be  warranted  in  assuming,  that  the  power 
to  violatq  and  disregard  them;  a  power  so  repugnant  to  the 
common  principles  of  justice  and  civil  liberty;  lurked  under 
any  general  grant  of  legislative  authority,  or  ought  to  be 
implied  frdm  any  general  expressions  of  the  will  of  the  peo- 
ple. The  people  ought  not  to  be  presumed  to  part  with 
rights  so  vital  to  their  security  and  well  being,  without  very 
strong  and  direct  expressions  of  such  an  intention.  In  Ter- 
ret  V8.  Taylor,  0  Cranch,  43,  it  was  held  by  this  Court,  that 
a  grant  or  title  to  lands  once  made  by  the  legislature  to  any 
person  or  corporation  is  irrevocable,  and  cannot  be  re-as- 
sumed by  any  subsequent  legislative  act;  and  that  a  difierent 
doctrine  is  utterly  inconsistent  with  the  great  and  fundamen- 
tal principle  of  a  republican  government,  and  with  the  right  of 
the  citizens  to  the  free  enjoyment  of  their  property  lawfully 
Vol.  II.— 4  II 
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acquired.  We  know  of  no  case,  in  which  a  legislative  act  to 
transfer  .the  property  of  A.  to  B.  without  his  consent,  has  ever 
been  held  a  constitutional  exercise  of  legislative  power  in 
any  state  in  the  union.  On  the  contrary,  it  has  been  con- 
stantly resisted 'as  inconsistent  with  just  principles,  by  every 
judicial  tribunal  in  which  it  has  been  attempted  to  be  en- 
forced. We  are  not  prepared  therefore  to  admit  that  the 
people  of  Rhode  Island  have  ever  delegatc^d  to  their  legis- 
lature the  power  to  divest  the  vesteid  rights  of  property,  and 
transfer  them  without  the  assent  of  the  parties.  The  coun- 
sel for  the  plaintiffs  have  themselves  admitted  that  they 
cannot  contend  for  any  such  doctrine* 

The  question  then  arises  whether  the  act  of  1792  involves 
any  such  exercise  of  power.  It  is  admitted  that  the  title  of 
an  heir  by  descent  in  the  real  estate  of  his  ancestor,  an'd  of 
adevi«ee  in  an  estate  unconditionally  devised  to  him,  is,  upon 
the  death  of  the  party  under  whom  he  claimed,  immediately 
devolved  upon  him,  and  he  acquired  a  vested  estate.  But 
this,  though  true  in  a  general  sense,  still  leaves  his  title  en- 
cumbered with  all  the  liens  which  have  been  created  by  the 
party  in  his  life  time,  or  by  the  law  at  his  decease.  It  is 
not  an  unqualified,  though  it  be  a  vested  ^interest;,  and  it 
confers  no  title,  except  to  what  remains  af\er.  every  such 
lien  is  discharged.  In  the  present  case,  the  devisee  under 
tbe  will  of  Jonathan  Jenckes  without  doubt  took  a  vested  estate 
in  fee  in  the  lands  in  Rhode  Island.  But  it  was  an  estate, 
still  subject  to  all  the  qualifications  and  liens  which  the  laws 
of  that  state  annexed  to  those  lands.  It  is  not  sufficient  to 
entitle  the  heirs  of  the  devisee  now  to  recover,  to  establish 
the  fact  that  the  estate  so  vested  has  been  divested ;  but  that 
it  has^  been  divested  in  a  manner  inconsistent  with  the  prin- 
ciples of  law. 

By  the  laws  of  Rhode  Island,  as  indeed  by  the  laws  of  the 
other  New  England  states,  (for  the  same  general  system 
pervades  them  on  this  subject)  the  real  estate  of  testators 
and  intestates  stands  chargeable  with  the  payment  of  Uieir 
debts,  upon  a  deficiency  of  assets  of  personal  estate.  The 
deficiency  being  once  ascertained  in  the  probate  court,  a 
license  is  granted  by  the  proper  judicial  tribunal,  upon  the 
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petition  of  the  executor. or  administrator,  to  sell  so  much  of 
the  real  estate  as  may  be  necessary  to  pay  the  debts  and  in- 
cidental charges.  The  manner  in  which  tbb  sale  is  made  is 
prescribed  bp  the  general  laws. '  In  Massachusetts  and 
Rhode  Island,  the  license  to  sell  is  granted,  as  matter  of 
course,  withoiU  notice  to  the  heirs  or  devisees ;  upon  the  mere 
production  of  proof  from  the  probate  court  of  the  deficiency 
of  personal  assets.  And  the  purchaser  at  the  sale,  upon  re- 
ceiving a  deed  from  the  executor  or  administratbr,  has  a  com- 
plete title,  and  is  in  immediately  under  the  deceased^  and  may 
enter  and  recover  the  possession  of  the  estate,  notwithstand- 
ing any  intermediate  descents,  sales,  disseisins,  or  other 
transfers  of  title  or  seisin.  If  therefore  the  whole  real  estate 
be  necessary  for  the  payment  of  debts,  and  the  whole  is  sold, 
the  title  of  the  heirs  or  devisees  is,  by  the  general  operations 
of  law,  divested  and  superseded;  and  so,  pro  tanto,  in  case 
of  a  partial  sale. 

From  this  summary  statement  of  the  laws  of  Rhode  Island., 
it  is  apparent,  that. the  devisee  under  whom  the  present 
plaintifis  claim,  took  the  land  in  controversy,  subject  to  the 
lien  for  the  debts  of  the  testator.  Her  estate  was  a  defeasible 
estate,  liable  to  be  divested  upon  a  sale  by  the  executrix, 
in  the  ordinary  course  of  law,  for  the  payment  of  such  debts ; 
and  all  that  she  could  rightfully  claim,  would  be  the  residue 
of  the  real  estate  after  such  debts  were  fully  satisfied.  In 
point  of  fact,  as  it  appears  from  the  evidence  in  the  cAse» 
more  debts  were  due  in  Rhode  Island  than  the  whole  vahie 
for  which  all  the  estate  there  was  sold ;  and  there  is  nothing 
to  impeach  the  fairness  of  the  sale.  The  probate  proceed- 
ings further  show,  that  the  estate  was  represented  to  be  in- 
solvent; and  in  fact,  it  approached  very  near  to  an  actual 
insolvency.  So  that  upon  this  posture  of  the  case,  if  the 
executrix  had*  proceeded  to  obtain  a  license  to  sell,  and  bad 
sold  the  estate  according  to  the  general  laws  of  Rhdde  Is- 
land, the  devisee  and  her  heirs  would  have  been  divested  of 
their  whole  interest  in  the  estate,  in  a  manner  entirely  com- 
pete and  unexceptionable.  They  have  been,  divested  of 
their  formal  title  in  another  manner,  in  favour  of  creditors 
entitled  to  the  estate ;  or  rather,  their  formal  title'  bras  been 
made  subservient  to  the  paramount  title  of  the  creditors. 
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Some  suggestions  have  been  thrown  out  at  the  bavi  intimat- 
ing a  doubt  whether  the  statutes  of  Rhode  Island^  giving  to 
its  courts  authority  to  sell  lands,  .for  payment  of  debts,  ex- 
tended to  cases  where  the  deceased  was  not.  It  the  time  of 
his  death,  an  inhabitant  of  the  state.  It  is  believed  that  the 
practical  construction  of  these  statutes  has  been  otherwise. 
But  it  is  unnecessary  to  consider  whether  that  practical  con- 
struction be  correct  or  not,  inasmuch  as  the  laws  of  Rhode 
Island,  in  allcascs,  make  thereal-estate  of  persons  deceased 
chargeable  with  their  debts,  whether  inhabitants  or  not.  If 
the  authority  to  enforce  such  a  charge  by  a  sale  be  not  con- 
fided to  any  -subordinate  courts  it  must,  if  at  all,  be  exercised 
by  the  legislature  itself.  If  it  be  so  confided,  it  still  remains 
to  be  shown,  that  the  legislature  is  precluded  from  a  con- 
current exercise  of  power. 

What  then  are  the  objections  to  the  act  of  17929  First, 
it  is  said  that  it  divests,  vested  rights  of  property.  But  it  jias 
been  already  shown  that  it  divests  no  such  rights,  except 
in  favour  of  existing  liens,  of  paramount  obligation ;  and  that 
the  estate  was  vested' in  the  devisee,  expressly  subject  to 
such  rights.  Then  again,  it  is  said  to  be  an  act  of  judicial 
authority,  which  the  legislature  was  not  competent  to  exer- 
cise at  all;  or  if  it  could  exercise  it,  it  could  be  only  after 
due  notice  to  all  the  parties  in  interest,  and  a  hearing  and 
decree.  Wc  do  not  think  that  the  act  is  to  be  considered 
as  a  judicial  act;  but  asan  exercise  of  legislation.  It  pur- 
ports to  bo  a  legislative  resolution^  and  not  a  decree.  As  to 
notice,  if  it  were  necessary,  (and  it  certainly  would  be  wise 
and  convenient  to  give  notice,  where  extraordinary  ettbrts 
of  legislation  arc  resorted  to,  which  touch  private  rights,) 
it  might  well  be  presumed,  after  the  lapse  of  more  than  thirty 
years,  arid  the  acquiescence  of  the  parties  for  the  same  period, 
that  such  notice  was  actually  given.  But  by  the  gejieral 
laws  of  Rhode  Island  upon  this  subject,  no  notice  is  requir- 
ed to  be,  or  is  in  practice,  given  to  heirs  or  devisees,  in  cases 
of  sales  of  this  nature  ;  and  it  would  be  strange,  if  the  legis- 
lature miglit  not  do  without  notice  the  same  act  which  it 
would  delegate  authority  to  another  to  do  without  notice. 
If  the  legislature  had  authorised  a  future  sale  by  the  cxeou- 
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trix  for  the  payment  of  debts,  it  is  not  easy  to  perceive  any 
sound  objection  to  it.  There  is  nothing  in  the  nature  of  the 
act  which  requires  that  it  should  be  performed  by  a  judicial 
tribunal,  or  tlhit  it  should  be  performed  by  a  delegate,  in- 
stead of  the  legislature  itself-  It  is  remedial  in  hs  nature,  to 
give  effect  to  existing  rights. 

But  it  is  said  that  this  is  a  retrospective  act,  which  gives 
validity  to  a  void  transaction.  Admitting  that  it  does  so, 
stitl  it  does  not  follow  that  it  may  not  be  within  tho  scope 
of  the  legislative  authority,  in  a  government  like  that  of 
Rhode  Island,  if  it  does  not  divest  the  settled  rights  of  pro- 
perty. A  sale  had  already  been  made  by  the  executrix  under  a 
void  authority,  but  in  entire  good  faith,  (for  it  is  not  attempt-' 
ed  to  be  impeached  for  fraud ;)  and  the  proceeds,  constituting 
a  fund  for  the  payment  of  creditors,  were  ready  to  be  distri- 
buted as  soon  as  the  sale  was  made  effectual  to  pass  the  title. 
It  is  but  common  justice  to  presume  that  the  legislature  was 
satisfied  that  the  sale  was  bona  fide,  and  for  the  full  value 
of  the  estate.  No  creditors  have  ever  attempted  to  disturb 
it.  The  sale  then  was  ratified  by  the  legislature;  noC  to  de- 
stroy existing  rights,  but  to  effectuate  them,  and  in  a  manner 
beneficial  to  the  parties.  -We  cannot  say  that  this  is  an  ex- 
cess of  legislative  power ;  unless  we  are  prepared  to  say,  that 
in  a  state  not  having  a  written  constitution,  acts  of  legisla- 
tion, having  a  retrospective  operation,  are  void  as  to  all  per- 
sons not  iissenting  thereto,  even  though  they,  may '  be  for 
beneficial  purposes,  and  to  enforce  existing  rights.  We 
think  that  this  cannot  be  assumed  as  a  general  principle,  by 
courts  of  justice.  The  present  case  is  not  so  strong  in  its 
circunistances  as  that  of  Calder  vs.  Bull,  3  DaU.  Rep.  3S6, 
or  Rice  vs.  Parkman,  16  Mass,  Rep.  226;  in  both  of  which 
the  resolves  of  the  legislature  were  held  to  be  constitutional. 

Hitherto,  the  reasoning  of  the  Court  has  proceeded  upon 
the  ground  that  the  act  of  1792  was  in  its  terms  sufficient  to 
give  complete  validity  to  the  sale  and  deed  of  the  executrix, 
so  as  to  pass  the  testator's  title.  It  remains  to  consider, 
whether  such  is  its  predicament  in  point  of  |aw.     *  •, 

For  the  purpose  of  giving  a  construction  to  the  words  of 
the  act,  we  have  been  referred  to  the  doctrine  of  confirma- 
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tion  at  the  cotninoD  law,  in  deeds  between  private  persons. 
It  is  said  that  the  act  uses  the  appropriate  words  of  a  deed 
of  confirmaition,  *'  ratify  and  confirm;"  and  that  a  confirma* 
tion.at  the  .common  law  will  not  make  valid  ar^oid  estate  or 
act,  but  only  one  which  is  voidable.  It  is  in  our  judgment 
wholly  unnecessary  to  enter  upon  any  examination  of  this 
docttinc  of  the  common  law,  some  of  which  is  of  great  nicety 
and  strictness;  because  the  present  is  not  an  act  between 
private  persons  having  interests  and  rights  to  be  operated 
upon  by  the  terms  of  their  deed.  This  is  a  legislative  act, 
and  is  to  be  interpreted  according  to  the  intention  of  the 
legislature,  apparent  upon  its  face.  Every  technical  rule, 
as  to  the  construction  or  force  of  particular  terms,  must 
yield  to  the  clear  expression  of  the  paramount  will  of  the 
legislature.  It  cannot  be  doubted  that  an  act  of  parliament 
may  by  terms  of  confirmation  make  valid  a  void  thing,  if 
such  is  its  intent.  The  cases  cited  in  Ploivden,  399,  in 
Comyh's  Dig.  Confirmation,  D ;  and  in  1  RolL  Abridg.  583, 
arc  directly  in  point.  The  only  question  then  is,  what  is 
the  intC^nt  of  the  legislature  in  the  act  of  1792  9  Is  it  merely 
to  confirm  a  void  act,  so  as  to  leave  it  void,  that  is  to  con- 
firm it  in  its  infirmity  9  or  is  it  to  give  general  validity  and 
efficacy  to  the  thing  done  9  We  think  there  is  no  reason- 
able doubt  of  its  real  object  and  intent.  It  was  to  confirm 
the  sale  made  by  the  executrix,  so  as  to  pass  the  title  of  her 
testator  to  the  purchasers.  The  prayer  of  the  petition,  as 
recited  in  the  act,  was,  that  the  legislature  would  "  ratify 
and  confirm  the  sale  aforesaid,  which  was  made  by  a  deed 
executed  by  tiie  executrix,  etc."  The  object  was  a  ratifi- 
cation of  the  sale,  and  not  a  -mere  ratification  of  the  formal 
execution  of  the  deed.  The  language  of  the  act  is  "  on  due 
consideration  whereof  it  is  enacted,  &c.  that  the  prayer  of 
tlie  said  petitiofier  be  granted,  and  that  the  deed  be,  and  tiie 
same  is  hereby  ratified  and  confirmed,  so  far  as  respects  the 
conveyance  of  any  right  or  interest  in  the  estate  mentioned 
in  said  deed,  which  belonged  to  the  said  Jonathan  Jenckes 
at  the  time  of  iiis  decease."  It  purports  therefore  to  grant 
the  prayer,  which  asks  a  confirmation  of  the  sale,  and  con- 
firms the  deed^as  a  conveyance  of  the  right  and  interest  of 
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the  testator.     It  is  not  an  act  of  confirmation  hf  the  owner 
of  the  estate;  but  an  act  of  confirmation  of  the  sale  and  con- 
veyance, by  the  legislature  in  its  sovereign  capacity. 

We  are  therefore  all  of  opinion  Ihat  the  judgment  of  the 
circuit  court  ought  to  be  reversed,  and  that  the  cause  be 
remanded  with  directions  to  the  court  to  ■award  a  venire 
facias  do  novb.  - 
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CLAUDrus  F.  Le  Gaakd,  A^ellant  v».  Nicholas  Darnau.,  Ap- 
pellee. 

*  •  ■ 

The  aqt  of  the  legislature  of  Maryland,  passed  in  1796,  ch.  47,  sec.  13,  declares 
**  that  all  persons  capable  io  law  to  make  a  valid  will  and  testament,  may  grant 
freedom  to,  and  e0ect  the  inanumissiop  of  any  slave  or  slaves  belonging  to 

*  fuch  person  or  persons,  by  his,  hcr,'or  their  last  will  and  testamerit,  and  such 
manumission  of  any -slave  or  slaves  may  be  made  to  take  effect  at  the  death  of 
the  testator  or  testators,  or  at  such  other  period  as  may  be  lirnited  in  such  last 
will  and  testament;  provided  always, that  no  manumbsion  by  last  will  and  tes- 
tament shall  be  effectual  to  give  freedom  to  any  slave  or  slaves,  if  the  same 
shall  be  to  the  prejudice  of  creditors,  nor  unless  the  said  slave  or  slaves  shall  be 

'  under  thb  age  of  forty-five  years,  and  able  to  work  and  gain  a  suffieUnt 
maintenance  and  livelihood  at  the  time  the  freedom  givtn  shall  conunenee** 
TfkB  time  of  freedom  of  .the  appellee  in  this  case,  commenced  when  he  was 
ibOut  eleven  years  old.    Held,  that  his  manumission  by  will  was  valid. 

The  court  of  appeals  of  Maryland,  has  decided  that  a  devise  of  property  real 
or  personal  by  a  master  to  his  slave,  entitles  the  slave  to  his  freedom  by  neces- 
sary implication.    This  Court  entert&ins  the  same  opinion.    [670] 

APPEAL  from  the  circuit  court  of  thfe  United  States,  for 
the  district  of  Maryland. 

The  facts  of  the  case  appear  on  the  argument  of  the  coun- 
sel for  the  appellee,  and  in  the  opinion  of  the  Court. 

Mr  Taney,  for  the  appellant,  submitted  the  case  without 
argument;  stating,  th^t  it  had  been  brought  up  merely  on 
account  of  its  great  importance,  to  the  appellee;  which  ren- 
dered it  desirable  that  the  opinion  of  the  supreme  court 
should  be  had  on  the  matters  in  controversy. 

Mr  Stewart,  for  the  appellee. 

The  case  presented  by  the  bill,  answers  and  depositions, 

is  as  follows. 

Bennett  Darnall,  of  Ann  Arundel  county,  in  the  state  of 

Maryland,  by  his  will  dated  August  4th,  1610,  devised  to  his 
son,  Nicholas  Darnall,  the  defendant  in  this  case,  certain 
lands  lying  in  the  county  and  state  aforesaid. 

The  mother  of  the  said  Nicholas  was  the  slave  of  the  tes- 
tator, and  Nicholas  was  born  a  slave  to  his  father. 
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Bennett  Darnall,  in  his  will,  refers  to  two  deeds  of  maiiu- 
mission  executed  by  him,  one  in  1805  and  the  other  in  1810, 
in  both  of  which  it  seems  Nicholas  was  included  with  other 
slaves  designed  to  be  emancipated  by  these  deeds.  By  some 
omission,  neither  of  these  deeds  are  exhibited^ 

The  testator  made  two  codicils  to  his  Will,  the  la^t  of 
which  is  dated  January  20th,  1814,  and  was  proved  before 
the  register  of  wills,  January  31st,  1814.  Bennett  Darnall 
must  therefore  have  died  in.  January  1814*.  Nicholas  Dar- 
nall, the  defendant,  sold  the  land  referred  to  in  the  proceed- 
ings, to  Le  Grand  the  complainant,  and  it  appears  by  the 
agreements  exhibited  will)  the  bill,  that  at  the  time  the  con- 
tract was  first  made,  neither  party  supposed  there  was  any 
question  about  the  title.  But  afterwards,  it  seems,  doubts 
were  suggested  to  Darnall,  which  he  communicated  to  Le 
Grand,  and  the  agreements  above  mentioned  were  thereupon 
made  with  Cull  knowledge  on  both  «ides  of  the  supposed 
defect  in  the  title,  and  were,  framed  with  reference  to  it. 

Le  Grand  gave  his  nojLesj  for  the  purchase  money,  accord- 
ing to  the  agreement  and  a  suit  was  brought  on  onte  of  them, 
and  judgment  recovered  in  the  circuit  court  for  the  district 
of  Maryland;  whereupon  he  filed  his  bill  in  that  court, 
praying  an  injunction  on  the  ground  that  Darnall  was  unable 
to  convey  him  a  good  title  to  the  Land. 

The  defect  supposed  to  exist,  and  alleged  in  the  bill,  is 
this;  that  Darnall  was  not  more  than  ten  years  of  age  at  the 
time  of  his  father's  death,  and  at  that  teinler  age  was  unable 
to  work  and  gain  a  sufficient  maintenance  and  livelihood, 
and  was  incapable  therefore  of  receiving  manumi^ssion  by 
the  laws  of  Maryland. 

The  answer  of  Nicholas  Darnall  insists  that  he  was,  at  the 
time  of  the  .testator's  death,  able  to  work  and  gain  a  sufficient 
livelihood  stnd  maintenance. 

Four  witnesses  were  examined. 

John  Mercer  and  Robert  Welch  prove  that  Nicholas  was 

about  eleven  years  of  age  at  the  time  of  his  father's  death, 

and  describe  him  as  a  fine,  healthy,  intelligent  boy,  able  by 

.his  work  to  maintain  himself.   Dr  James  Stewart  and  Samuel 

Vol.  IL— 4  I 
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Moore  sUite  that  boys  of  eleven  years  of  age  in  Maryland 
are  able  to  support  thcmsefves  by  ^eir  o^'n  labour,  and 
specify  the  Jkind  of  work  in  which  they  may  be  usefully  em- 
ployed.    . 

Upon  this  answer  and  cvidcilcc,  the  Court  dissolved  the 
injunction  and  dismissed  the  bill. 

It  is  proper  to  say,  that  the  whole  of  these  proceedings 
have  been  amicable;  that  Le  Grand  is  willing  to -pay  if  his 
title  is  a  safe  one!  and  that  Darnall  does  not  wish  Le  Grand 
to  pay  unless  he  can  make,  a  good  title  to  him. 

By  the  act  of  1706,  chap.  67,  sec.  13,  slaves  may  be  manu- 
mitted in. Maryland  by  last  will ;  promded  they  be  under 
forty-five  years  of  age,  and  able  to  work  and  gain  a  suffi- 
cient-maintenance and  livelihood;  at  the  time  the  freedom 
given  shall  commence. 

In  the  case  of  Hall  t;^.  Mullin,  5  Harris  fy  Johns.  100, 
the  court  of  appeals  have  decided  that  a  devise  of  property 
real  or  personal,  by  a  master  to. his  ^ave,  entitles  the  slave 
to  hie  freedom,  by  necessary  implication. 

Under  this  decision,  the  will  of  Bennett  Darnall  gave  free- 
dom to  Nicholas,  providi^d  he  was  in  a  condition  to  receive 
it  at  the  testator's  death.  The  omission  therefore  to  pro- 
duce the  deeds  of  manumission  is  not  material.  If  they  are 
regarded  as  not  proved,  or  as  not  eflFcctive  for  the  purpose 
intended,  still  the  defendant  may  rely  on  his  title  under  the 
will. 

In. the  case  of  Hamilton  vs,  Cragg,  6  Harris  ^  Johns ^  16, 
it  was  held  that  an  infant  slave  (only  three  years  of  age  at 
the  time  of  the  death  of  the  testator  who  attempted  to  manu- 
mit him),  unable  to  gain  a  suflicicnt  maintenance  and  live- 
lihood, could  not  be  manumitted.  It  was  this  decision  that 
created  the  doubt  in  regard  to  the  title  of  Nicholas  Darnall; 
for  until  that  case  was  decided,  it  had  been  generally  sup- 
posed that  this  provision  in  the  statute  was  intended  to  guard 
against  the  manumission  of  slaves  who,  although  under  forty- 
five  years  of  age,  were  suflcring  under  incurable  diseases  or 
constitutional  infirmities  whicii  would  most  probably  always 
disable  them  from  maintaining  themselves  by  their  own 
labour,  and  make  them  a  charge  upon  the  public.     It  had 
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not  been  generally  supposed  to  apply  to  the  case  of  chiklreii 
for  whose  marntenancc  provision  could  perhaps  always  be 
made  by  binding  them  to  serve  as  apprentices,  and  espe- 
cially wad  considered  inapplicable  to  those  children  for 
whose  support  abundant  provision  was  made  by  the  testator 
wiio.gave  the  freedom. 

But  without  attempting  to  disturb  the  authority  of  that 
case,  the  proof  in  this  cause  brings  it  ^expressly  within  the 
principle  decided  in  Hamilton  vs.  Cragg ;  and  entitles  the 
party  to  his  freedom.  The  defect  of  title  alleged  in  the 
bill  is  consequently  withoujr  foundation,  and  the  decree  of 
the  court  below  fully  justified. 

Mr  Justice  Ddvall  delivered  the  opinion  of  the  Court. 

This  case  is  brought  up  by  appeal  from  a  decree  of  the 
circuit  court  for  the  district  of  Maryland^-  sitting  as  a  court 
of  equity ;  and  is  submitted;  on  written  argument.  The 
principal  facts  are  the  following. 

Bennett  Darnall,  late  of  Anne  Arundel  (:ounty,  Maryland, 
on  the  4th  day  of  August  1810;  duly  made  and  executed  his 
last  will  and  testament,  and  thereby  devised  to  his  son,  the 
appellee,  several  tracts  of  land  in  fee,  one  of  which  was 
called  Portland  Manor,  containing  by  estimation  five  hun- 
dred and  ninety  six 'acres.  The  mother  of  Nicholas  Dar- 
nall was  the  slave  of  the.  testator,  and  Nicholas  was  born 
th^  slave  of  his  father,  and  was  between*  ten  and  eleven 
y^ars  ojd  at  the  time  of  the  death  of  the  testator.  Bennett 
Darnall,  in  his  will,  refers  to  and  confirms  two  deeds  of 
manumission  executed  by  him;  one  bearing  date  in  1805, 
and  the  ether  in  1810.  In  both  of  those  deeds,  Nicholas 
Darnall  and  a  number  of  other  slaves  were  included,  and 
emancipated  after  his  decease.  -The  testator  died  in  the 
month  of^January  1814. 

Nicholas  Darnall,  on  his  arrival  to  full  age,  took  posses^ 
*  sion  of  the  property  devised  to  him,  and  on  the  26th  of  April 
1826  he  entered  into  a  contract  with  Le  Grand  the  appeljant 
Cor  the  sale  of  the  tract  called  Portland  Manor  (Or  the  con- 
sideration of  twenty-two  dollars  per  acre,  amounting  to  the 
sum  of  thirteen  thousand  one  hundred  and  twelve  dollars. 
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payable  by  agreement,  in  six  annual  payments  with  interest. 
Le  Grand  passed  his  notes  pursuant  to  the  terms  -of  the 
agreement,  and  received  the  bond  of  Darnall  to  convey  to 
him  the  property  in  fee  simple  upon  payment  of  the  purchase 
monej;  Le  Grand  was  thereupon  put  into  possession  of  the 
land.  At  the  time  the  contract  was  made,  the  parties  be- 
lieved the  title  to  the  land  to  be  unqiiestionable.  Soon  af- 
terwards, however,  doubts  were  suggested  lo  Darnall,  and 
he  commuoicated  them  to  Le  Gcand,  and  they  entered  into 
a  supplementary  and  conditional  agreement,  without  varying 
in  substance  the  original  contract.  Darnall  was  not  more 
than  ten  or  cicvfcn  years  of  age  a{  the  timfe  of.  the  dpoth  of 
his  father;  and,  by  a  law  of  the  state  of  Maryland,  it  is  pro- 
vided that  no  manumission  by  last  wiN  and  testament  shall 
be  effectual  to  give  freedom  to  any  slave,  unless  the  said 
slave  shall  be  under  the  age  of  forty-five  years,  and  able  to 
work  and  gain  a  sufficient  maintenaTice  and  livelihood  at  the 
tinfio  the  freedom  intended  to  be  given  shall  take  jtlace. 
•  A  decision  had  lately  been  made  By  the  court  ofappeals 
of  Maryland,  in  the  case  of  Hamilton  vs.  Cragg,  that  an  in- 
fant (whose  age  did  not  exceed  two  years  when  his' title  to 
freedom  commenced)  was  notxible  to  work  and  gain  a  suf- 
ficient maintenance  and  livelihood,  and  was  therefore  ad- 
judged to  be  a  slave.  This  decision  of  the  highest  court  of 
law  in  the  state  gave  rise  to  doubts  concerning  the  Capabi- 
lity of  the  appellee  to  make  a  good  title  to  the  land  which 
he  had  sold  to  the  appellant.  Darnall  deposited  the  ampunt 
of  the  ftrst  payment,  that  is  tosay  $3000,  in  the  hands  of  Ben- 
jaoiin  Tucker  of  Philadelphia,  to  be  held  with  the  consent 
of  the  appellant  subject  to  the  result  of  an  examination  ijito 
the  title.  In  consequence  of  the  decision  of  the  court  of 
appeals  of  Maryland,  the  heir  at  law  of  Bennett  Darnall,  the 
testator,  made  claim  to  the  land,  and  threatened  to  commence 
suit  for  the  recovery  of  it.  Le  Grand  being  alarmed  about 
the  title,  refused  to  make  any  further  payment ;  and  an  action 
was  commenced  against  him,  and  judgment  recovered  for  the 
second  payment.  To  prevent  an  execution  and  to  ascertain, 
under  all  the  circumstances  of  the  case,  whether  the  appel- 
lee could  make  a  good  title  to  the  land  which  he  had  sold 
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to  him,  he  filed  his  bill  of  complaint  in  equity,  in  the  circuit 
couit,  stating  the  circumstances,  and  ubluincd  an  injunction 
against  any  further  proceedinsa  at  law.  Tlie  appellee  put 
in  his'answcr,  admitling  all  tlie  facts  slated  in  tlic  hill,  except 
that  of  his  inability  to  gain  a  maintenance  and  livcliliond  by 
labour,  when  his  right  to  freedom  commenced.  The  case 
was  submitted  to  the  court  upon  the  bill,  answer,  exhibits 
and  proof  which  had  ueen  tukcn;  and  the  court,  upon  due 
consideration,  ordered  the  injuiiction  to  be  dissolved,  and 
decreed  the  bill  to  be  dismissed.  From  lliis  decree,  an  ap- 
peal'was  taken  .to  this  Court,  and  the  cause  is  now  to  be 
fmaily  decided. 

Tlfere  is  one  question  only  to  be  discussed.  If  the  appel- 
lee, at  the  time  of  the  death  of  the  testator,  .was  entitled  to 
his  freedom  under  the  will  and  deeds  .of  manumission  before 
mentioned,  then  his  title  to  the  land  sold  was  unquestionable. 
His  cJatm  to  freedom  under  Die  instruments  above  referred 
to  depends  upon  a  just  consiruclion  of  tlie  act  of  the  legis- 
lature of  Maryland,  passed  in  the  year  I79G,  ch.  47,sect.  13. 

The  words  of  the  net  are  these :  "  that  all  jwrsons  capable 
in  law  to  make  a  valid  will  and  testament,  niay  grant  free- 
dom to,  and  cU'ect  the  manumission  of  any  slave  or  slaves 
belonging  to  such  person  or  persniit,  by  his)  her  or  tbeir  last 
will  and  testament;  and  sucli  raaMuiiiission  of  any  si  a  vo  or 
slaves  may  be  made  to  take  cHcet  nt  tlie  death  of  the  testa- 
tor or  testators,  or  at  such  other  period  as  may  be  limited  in 
«uch  last  will  and  Icstamcnt;  provided  always,  that' no  ma- 
numission by  last  will  and  testament;  shall  be  cITectual  to 
give  freedom  lo  any  slave  or  slaves,  if  the  same  shall  be  to 
prejudice  of  creditors;  nor  unless  the  said  slave  or  slaves 
shall  be  under  the  age  of  forly-fivc  years,  and  able  to  work 
and  gain  a  sufficient  maintenance  and  liveUkood  at  the  time 
the  freedom  given  shall  commence."  The  (imc  of  the  free- 
dom of  the  appellee  commenced  immediately  after  the  death 
of  the  testator,  when,  according  to  the  evidence,  he  was 
about  eleven  years  old.  Four  respectable  witnesses  of  the 
neigldjourhood  were  examined.  Tficy  nil  agree  in  their  tes- 
tirnony,  that  Nicholas  was  well  grown,  liealthyand  intelli- 
gent, and  of  good  Irodily  and  mental'capacity ;  thai  he  and 
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his  brother  Henry  could  readily  hav^  found  employment, 
either  as  house  servant  boys,  or  on  a  farm,  or  as  apprentices; 
and  that  they  were  able  to  work  and  gain  a  livelihood.  The 
testa^tor  devised  to  each  of  them  real  and  personal  estdte  to 
a  considerable  amount.  They  had-  guardians  appointed, 
were  well  educated  and  Nicholas  is  now  living  in  afl^uence. 
Experience  has  proved  that  he  was  able  to  work,  and  gain  a 
sufficient  maintenance  and  livelihood.  No  doubt  as  to  the 
fact  has  ever  been  entertained  by  any  who  know  him.'  Of 
course,  he  was  capable  in  law  to  sell  and  dispose  of  the 
whole  or  any  part  of  his  estate,  and  to  execute  the  necessary 
instruments  of  writing  to  convey  a  sufficient  title  to  the.  pur- 
chase, 
'  The  court  of  ap|>eals  of  Maryland,  in  the  case  of  Hale  v$. 
Mullin,  decided,  that  .a  devise  of  property  real  or  personal 
by  a  master  to  his  slave,  entitles  the  slave  to  his  freedom  by 
necessary  implication.  This  Court  entertains  the  same  opi- 
nion. •  .  ' 

It  is  not  the  inclination  of  this  Court  to  express  any  opinion 
as  to  the  correctness  of  the  decision  of  the  court  of  appeals 
of  Maryland,  in  the  case  of  Hamilton  vs,  Cragg.  It  is  un- 
necessary in  reference  to  the  case  under  consideration. 

The  decree  of  the  circuit  court  i?  affirmed;  and  by  con- 
sent of  parties  without  costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  and  was  argued  by  counsel;  on  consi- 
deration whereof,  it  is  considered,  ordered  and  decreed  by 
this  Court,  that  the  decree  of  the  said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  affirmed  without  costs. 
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Thi  Bank  of  CoLUMniA,  Plaintipfs  in  errok  c(.  Geokoe  ^wee- 
key,  D^Fb^uA^T  IN  ERBOS. 

TbeutoTlhe  legiilature  of  MirylaDil  oClTBS,  iaco^orating  the  bankof  CoIuid' 
bill  one  or  (he  lecliDni  of  wlrich  give*  to  Ibe  bank  ■  lummiry  proceeiliiij 
•giioit  itebtorBla  the  baok,  did  not  intend  la  iDfeirere  wilb  any  lef^l  defecM 
*giiD9l  the  claim  of  tfae  bank  llie  parly  migbt  have.  It  does  not  iveaetjbe  lji» 
mlure  of  thai  defence,  or  deprive  him  Of  any  wLich  might  have  beea  wlb^  Hd 
ths  ictioD  been  commeaceil  Id  the  uiualjriy.  ' 

TIJIS  was  a  writ  of  error  to  the  circuit  court  for  the  county 
of  WashingtOD.  T'>^  same  case  was  before  this  Court  i^t 
January  term. 1828,  on  a  motioii  for  a  mandamus,  I  Peters, 
567. 

Upon  issue  being  joined  in  the  circnit  court  on  the  plea' 
of  tiio  statute  of  limitations,  that  court  decided,  that  the  de- 
fendant was  entitled  to  avail  himself  of  the  statute  against 
the  claims  of  the  plaintiSs,  proceeding  under  the  provisions 
of  their  .charter^  which  gives  them  stAnmary  process  against 
their  debtors. 

.  The  case  was  submitted  to  this  Court  on  a  written  argu- 
ment by  Mr  Jones  and  Mr  Key.  The  plaiDtiflfs  below  pro- 
secuted this  writ  of  error,  and  sought  to  reverse  the  judg- 
iqent  of  the  circuit  court. 

Mr  Chief  Justice  Marshall  delivered  the  opinion  of  the 
Court. 

In  1703,  the  state  of  Maryland  passed  an  act  incorporating 
the  bank  of  Columbia,  which  contains  the  following  section : 
"  And,  whereas  it  is  absolutely  necessary  that  debts  due  to 
the  said  bank  should  be  punctually  paid,  to  enable  the  direc- 
tors to  calculate  with  certainty  and  precision  on  meeting  the 
demands  (hat  may  be  made  upon  them.  Be  it  ensetod,  that 
whenever  any  person  or  persons  are  indebted  to  the  said 
bank  for  moneys  borrowed  by  them,  or  for  bonds,  bills  or 
notes  given  or  indorsed  by  them,  with  ai^  express  consent 
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in  writing  that  they  may  be  'made  negotiable  at  the  said 
bank,  and  shall  refuse  or  neglect  to  make  payment  at  the 
time  the  same  becomes  due,  the  president  shall  cause  a  de- 
mand in  writing  on  the  person  of  the  said  delinquent  or  de- 
linquents, having  consented  as  aforesaid,  or  if  not  to  be 
fqund,  have  the  same  left  at  his  last  place  of  abode ;  and  if 
the  money  so  due  shall  not  be.  pai^  within  ten  days  after 
such  demand  made,  or  notice  left  at  his  last  place  of  abode 
as  aforesaid,  it  simlland  may  be  lawful  for  the  president,  at 
his  election,  to  write  to  the  clerH  of  the  general  courtp  or  of 
the  county  in  which  the  said  delinquent  or  delinquents  may 
reside,  or  did  at  the  time  he  or  they  contracted  the  debt  re- 
side, and  send  to  the  sard  clerk  the  bond,'.bill,  or  not^  due, 
with  proof  of  the  demand  mdde  as  aforeisaid,. and.  order  the 
said  clerk  to  issue  capias  dd  satisfaciendum^  fieri  facias,  or 
attachment  by  way  of  execution,  on  which  the  debt  and  codts 
may  be  levied,  by  selling  the  property  of  the  defendant  for 
the  sum  or  sums  of  money  mentioned  in  the  said  bond,  bill 
or  note;  and  the  clerk  of  the  general  court,  and  the  cleiks 
of  the  several  county  courts,  ar6  hereby  respectively  required 
i6  issue  such  execution  or  executions,  whicfa  shall  be  oiadc 
returnable  to  the  court  Vvhose  elcrk  shall  issue  the  same 
which  shall  first  sit  after  the  issuing  thereof,  and  shall  be  as 
valid,  and  as  effecitjtal  in  law,  to  all  intents  and  purposes,  as 
if  the  same  had  issued  on  judgment  regularly  obtained  in  the 
ordinary  course  of  proceeding  in  the  said  court,  and  such 
execution  or  executions  shall  not  be  liable  to  be  stayed  or 
delayed  by  any  supersedeas,  writ  of  error,  appeal,  or  injunc- 
tion from  the  chancellor;  provided  always,  that' before  any 
execution  shall  issue  as  aforesaid,  the  president  of  the  bank 
shall  make  an  oath,  (or  affirmation  if  he  shall  be  of  such  re- 
ligious society  as  allowed  by  this  state  to  make  affirmation) 
ascertaining  whether  the  whole  or  what  part  of  the  debt  due  to 
the  bank  on  the  said  bond,  bill  or  note,  is  due;  which  oath 
or  affinnation  shall  be  filed  in  the  office  of  the  clerk  of  the 
court  from  which  the  execution  shall  issue;  and  if  the  de- 
fendant slmll  dispute  the  whole  or  any  part  of  the  said  debt, 
on  the  return  of  the  execution,  the  court  before  whom  it  is 
returned  shall  and  may  order  an  issue  to  be  joined,  and  trial 
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to  be.  had  in  the  same  court  at  which  the  return  is  mode ; 
'  and  shall  make  such  other  proceedings  that  justice  may  be 
dooe  in  the  spetdiest  manner." 

In  pursuance  of  these  provisions  of  the  act,  a  capias  ad 
satisfaciendum  was  issued  by  the.  bank,  against  the  defen- 
danl,  on  a  promissory  note,  signed  by  hinv  and  indorsed  to 
the  bank.  The  defendant  appeared  in  court,  and  claimed 
the  light  allowed  by  the  act  to  ditpute  the  debt ;-  upon.whicb 
the  court  ordered  an  issue  to  be  made  up  between  the.parties. 

The  plaintiff  offered  to  file  a  declaration,  tendering  an  - 
issue  on  a  wager,  to  which  the  defendant  objected,  and  the 
court  sustained  the 'objection. .  A  declaration  in  assumpsit 
was  then  filed,  to  which  the  defendant  pleaded  the'  statute 
of  limitations. 

On  the  trial,  the  defendant  moved  the  court  to  instruct 
the  jury,  that  if  they  should  be  satisfied  by  the  evidence, 
thai  three  years  had  elapsed,  between  the  expiration  of  the 
time  limited  for  the  payment  of  the  said  note,  and  the  issu- 
ing of  the  esecution^by  the  clerk  in  this  cause,  upon  the  let- 
ter and  paper  sent  by  the  president  of  the  bank,,  and  given 
in  evidence;  they  ought  to  find  a  verdict  for  the  defendant, 
on  the  issue  joined  on  the  plea  of  the  statute  of  limitatioiu. 

The  court  gave  the  instruction  required,  and  the  jury 
found  averdict  for  the  defendant.  .  The  counsel  for  the  plaio- 
tifT  excepted  to  the  opinion,  and  baa  brought  the  cause  into 
this  Court  by  writ  of  orror. 

The  execution  being  the  first  process  under  this  extraor- 
.  dinary  act,  its  emanation  must  be  equivalent,  so  far  as,  re- 
spects the  bar  created  by  the  ^ct  of  liinitations,  to  suing  out 
original  process  in  a  suit  commenced  in  the  usual  way.  ■  There 
is,  therefore,  no  error  in  that  part  pf  the  instruction  which 
relates  to  the  period  to  which  time  was  to-  be  calculated-; 
and  the  only  inquiry  is,  whether  the  defondant  could  avail 
himself  of  the  act  of  limitations. . 

The  great  object  of  the  incorporating  act  appears  to  have 

beenj  to  give  the  bank  the  most  expeditious  remedy  possible, 

.  for  the  cpllection  of  the  money  due  to  it.    The  affidavit  of 

the  president  supplies  the  place  of  a  judgment,- and  those 

proceedings  after  judgment,  which  are  allowed  for  the  pur- 

Voi-  II.— 4  K 
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poses  of  justice,  but  may  be  used- for  mere  delay,  are  taken 
awny.  The  (^xecution  ^'  shall  not  be  liable  to  be  stayed  or 
delayed  by  any  supersedeas,  writ  of  error,' appeal,  or  injunc- 
tion from  the  chancellor."  But  the  law  'did  not  intend,  by 
this  summary  process,  to  deprive  the  "debtor  of  alt  defence. 
Although  all  delay  was  cut  off,  he  was  permitted^  on  the  re- 
turn of  the  execution,  to  dispute  the  whole,  or  any  part  of 
the  debt.  But  while  the  law  allows  him  to  dispute  the 
•debt,  it  still  guards  against  delay.  An  issue  if  to  be  made 
lip  immediately,  and  tried  at  the  sam^'term.  While  the*law 
thus  carefully  guards  against  procrastination,  it  does  not  in- 
terfere with  the  defence  which  the  party'is  at  liberty  to  set 
up.  It  does  not  prescribe  the  nature  of  that  defence,  or  de- 
prive him  of  any  which  might  have  been  used,  had  the  ac- 
tion been  commenced  in  the  ordinary  -way.  Had  the  bank 
of  Columbia  proceeded  in  the  common  eodrse  of  law,'the  de- 
fendant could  have  pleaded  the  act  of  limitations,  in  bar  of 
the  action.  If  we  are  correct  in  saying,  that  the  object  of 
the  section  of  the  incorporating  act  which  has  been  recitedj 
was  expedition,  not  the  ademption  of  legal  defences;  we 
think  this  a  mode  of  disputing  the  debt,  of  which  he  might 
still  avail  himself. 

There  is  ne  error  in  the  judgment  of  the  circuit  court,  and 
it  is  affirmed  with  costs. 


This  cause  came  on  to  bie  heard'on  a  transcript  of  the  re- 
cord from  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Columbia,  holden  in  and  for  the  county  of  Washing- 
ton, and  was  argued  by  counsel ;  on  consideration  whereof, 
it  is  considered,  ordered  and  adjudged  by  this  Court,  that 
the  judgment  of  the  said  circuit  court  in  this  cause  be,  and 
the  same  is  hereby  affirmed  with  costs. ^ 
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Geokqe  Beach,  Plaintiff  in  BKSua  ot.  Jonathan  Vilcs  et  al. 
Defendants  ix  ebrob. 

Thii  being  ■  luit  upon  ■  local  itatute,  giving  a  particular  remedy,  in  Ihe  nalun 
of  a  foreign  allachment.agiintl  f;ami»hee9,  who  poiiei*  goails,  elTect-i,  orcre- 
dili  of  Ihs  principal  debtor ;  (he  decimons  which  have  been  laado  on  itie  eon- 
•liuctioD  of  (bat  alalute  by  the  alale  couit  of  Bili|9«achu3ett«,  are  enlilted  la 
pnt  rupee! ;  and  auglil,  in  cauformily  la  (be  uairoiia  practice  o(  (hU  Court, 
(a  KOiera  iudeciwon*.     [678]    ■  ' 

Wbere  under  ■  vulunl»7  anigninent  of  an  insolvent  dehtar,dbe  proceeds  otall  (he 
pMparly  received  by  (bea^igaeea  unde^  Ihe  auigniaenl  are  iosufficient  (a  pay 
tbeamouDt  onheJuK  debts  and  dividends  due  lo  (be  assignee! ;  the  eMabliihed 
i)6clrine  in  Maiiachusetls  is,  that  (ha  aMlfcnees  cannot  be  holJcn  as  tiuilecs  of 
tbs  debtor,  to  the  cr«dllar  who  is  tba  plaintiff  in  an  attachment,  ao  as  to  be 
chargMbte  lo  him  in  Ihe  miL.  Even  if  ihs  ajsignncnt  were  lield  (o  be  con- 
atiuclively  rtaudulent  in  point  of  laiv,  (hey  wouli^  be  enlllled  lo  rctiin  Iheir 
own  bona  fide  debo ;  Tor  as  to  those,  tbey  stand  upon  eiiual  grounds  with  any 
olhec  ctedllon.  This  is  uDderstood  tobelhe  clear  tesnll  of  (he  cases  decided 
in  MaaaachuseKs.    [CT8] 

■    ERROR  to  the  circuit  court  of  the  Uuited  States,  for  the 
district  of  MasBachusetta. 
Tlie  original  process  in  this  case  was  founded  on  the  ata- 

■  tnle  of  Masaachusetts,  passed  38th  of  February  1795,  entitled 
*'  an  act  to  enable  creditors  to  receive  tlieir  just  demands  out 
of  the  goods,  effects,  and  credits  of  their  dobtora,  wh^n  the 

,  same  cannot  be  attached  by  the  ordinary  process  of  law." 
In  said  proceaa  it  is  alleged  that  Loud  and  Hunt,  being 
indebted  to  George  Beach,  as  set  forth  in  the  process,  re- 
fused to  pay  the  same,  to  his  damage  <>i4000;  and  in  the 
process  it  is  also  alleged  that  Loud  and  Hunt  had  not  in 
their,  own  hands  and   possession,   goods  or  estate  to  the 

.valne  of  $4000,  but  had  entrusted  and  deposited  in  the 
bands  of  said  defendants,  goods,  effects  and  credits  to  the 
Taltie;  and  the  said  defendants  were  summoned  to.sh()w 
cause  why  execution  to  be  issued  on  such  judgment  as 
George  Beach  might  recover  in  said  suit  against  Loujd 
and  Hunt,  should  not  issue.,agBinst  their  goods,  effects  and 
credits  in  the  hands  and  possession  i3f  these  defendants.  The 
process  was  datedlhe  31st  day  of  November  1826;  service 
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was'made  on  the  23d  of  the  dame  month,  and  it  fi^as  entered  at 
the  May  term  of  the  cirouit  court  of  the  United  States,  ih 
Boston,  in  1827.     . 

The  defendants,  the  supposed  trustees,  appeared,  and  se- 
verally answered  under  oath^  as  set  forth  in  the  re'cord.  From 
their  answers  it  appears,  that,  on  the  iSth  day  of  December 
'  1825,  an  indenture  of  assignment  was. made, , which  is  also 
set  forth  in  the  record,  in  wliich  Loud  and  Hunt  were 
parties  of  the  first  .part ;  Nathan  Viles,  Henry  Atkins  and 
Daniel  HdbrQok,  preferred  creditors,  were  parties  of  the  se- 
cond part ;  and  sundry  other  persons  creditors  ;of  Lood 
and  Hunt,  who.  might  execute  the  indenture  within' six 
months  from  its  date,  were  parties  of  the  third  part 

By  this  indenture  Loqd  and  Hunt  assigned  ta  the  defen- 
dants certain  real  tfnd  personal  property,  eSectsanddemands, 
in  trust,  to  seU  and  collect  the  same,  and  after  defi^ying  all 
expenses,  first,  to  pay  the  parties' of  the*  second  part  all 
sums  due  them  respectively,  and.  all  sums  for  which  they 
were  liable  on  account  of  Loud  and  Hunt,  as  indorsers 
or  otherwise;  second,  to  pay  the  residue  to  such  creditors 
mentioned  in  the  schedule  thereto  annexed,  as  should  become 
parties,  in  proportion  to  their  demands,'  by  an  equal.rate  per 
dollar;  third,  to  pay  over  the  surplus,  if  any,  and  also  the« 
dividend  which  would  have  been  payable  to  any  creditor,  if 
he  had  not-neglected  to  become  a  party  thereto,,  to  Loud 
and  Hunt. 

There  ils  a  clause  in  th.e  indenture,  providing  for  adding  to 
and  perfecting  the  schedules,  to  carry  into  effect  the  inten- 
tions.of  the  parties;  a  general  power  to  receive  and  collect, 
and  a  clause  accepting  the  property  assigned  in  full ;  and 
each  assignee  is  to  be  answerable  for  his  own  acts  only.  . 

The  nominal  amount  or  estimate  of  the  property  assigned 
exceeded  the  amount  of  debts  and  liabilities  of  the  assignees; 
hut  by  reason  of  losses  on  property  then  in  hands,  of  certain 
consignees,  and  bad  debts,  the  produce  thereof  fell  much 
short  of  it. 

The  just  claims  of  those  creditors  who  became  parties  to 
the  indenture  according- to  its  terms,  and  before  the  process 
in  this  case  was  served,  amount  to  about  $20,000.     The  par- 
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ties  of  the  first  dnd  -second  part,  and  nearly  all  those  of  the 
third  part^  signed  and  sealed  the  indenture  on  the  day  of  its 
date,  andall  who  are  now  parties,  became  so  within  the  term 
of  six  months,  therein  prescribe^-'  The  assignees  took  pos- 
session of  the  property  assigned  on  the  same  15th  of  December, 
and  fitted  and  prepared  the  same,  (a  lar^e  portion  of  which 
consisted  of  materials  in  h^nds,  of  manufactures,  in  an  un- 
finished stat^)  for  sale.  They  also  collected  the  demands,  as 
far  as  'practicable,  and  realized  in  money  from  tlie  whole  per- 
sonal property  and  efiects,.  including  the  sums  expended  in 
completing  and  preparing  for  sale^  thesum  of  $8309  28  cents. 
They  also  advertised  the  real  estate;  but 'were  prevented* 
fromefiecting  a  sale-by  reason  of  certain  dttachhfients  thereon. 
This  real  estate  they  estimate  to  be  worth  j(2000,  which  can- 
not be  reached  by  the  trustee  process.  It  also  appear?  from 
the  answers,,  that  the  consideration  for  the  said  assignment 
was  truly,  as  therein  expressed,  for  sums  justly  due  from 
Loud  and*  Hunt,  to  the  said  defendants  and  other  credi- 
tors; and  the  liabilities  beforei  that  time  incurred  by  Hol- 
brook  for  Lioud  and  Hunt,  to  a  greater  amoiitit  than  the 
whole  .value  of  the  property  so  assigned;  that  the  whole 
proceeds  of  the  said  property  and  efiects  had -actually  *been 
applied  in  piEirt  discharge  of  the  said  dues  and  liabilities.be- 
fore  the  service  of  the  plaintifi*'s  process,  and  in  pursuance 
of  the  provisions  of  said  indenture;  excepting  the  sum  of 
$805>  44  cents,  in  the  hands  of  Viles  and  Atkins ;  which  last 
^um,  they  held  to  be  appropriated  according  to  said  trust, 
and  that  no  farther,  sums  would  probably  ever  be  realized 
therefrom.  That  the  sums  ilecesbarily  expended  hy  the  ai^ 
signees,  in  and  about  iM  premises,  amounted  to  $1626  57 
cents,  that  the  assignment  was  made  honcCfidty  and  without 
any  injtent  to  defraud,  delay  or  hinder  any  of  the  creditors  of 
Loud  and  Hunt  from*  recovering  their  debts. 

And  they  further  declafed  that  the-  defendants  had  not 
at  the  time  of  the.  siervice  of  the  plaintiff's  writ  upon  them 
an^  goods,  effects  or  credits  in  their  hands  or  possession 
belonging  to.  Loud  and  Hunt  or  either  of  them.  It  also 
appears  from  said  answers  that  Holbrook  was  perfectly 
solvent  in  his  own  afliairs,  and  free  from  debt,  ezoepting  as 
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the  surety  of  Loud  and  Hunt,  and- that. the  assignmeit 
wasi  expected  to  prevent  his  becoming  insolvent  on  their  ac- 
count. .  • 

The  question  before  fhp  circuit  court  was,  whether  the 
defendants,  upon  their* said  amswers  and  disclosures,  should 
be  charged  as  the  trustees,  of  said  Loud  and  Hunt,  or  ittf- 
charged. 

The  circuit  court  having  intimated  that,  tbis  case  fell  with- 
in the  principle  of  the  decisions  of  tt^e  supreme  judicial  court 
of  Massachusetts,  and  particularly  thecase  of  Andrews  n$k 
Ludlow  et  al.  5  Pick.  Rep.  28,  the  counsel  for  the  plaintiff 
declined  arguing  the  case;  and  judgment  wfts  rendered,  that 
the  supposed  trustees  be  severally  discharged  an  their  an- 
ewers.  The  plaintiff  then  sued  put  his  writ  of  error,  to  have 
said  judgment  reversed.. 

The  case  was  argued  by  Mr  Webster  for  the  plaintiff  in 
error ;  Mr  D.  A.  Simmons  for  the  defendants. 

Mr  Justice  Stort  delivered  the  opinion  of  the  Court. 
After  stating  the  facts,  he  proceeded  as  follows : 

The  present  being  a  suit  upon  a  local  statute,  giving  a 
particular  remedy  in  the  nature  of  a  foreign  attachment 
against  garnishees,  who  possess  goods,  effects  or  credits  of 
the  principal  debtor,  the  decisions  which  have  been  made 
upon  the  construction  of  that  statute  by  the  state  courts,  are 
entitled  to  great  respect;  and  ought  in  conformity  to  the  uni- 
form practice  of  this  Court  to  govern  our  own  decisions. 
This  consideration  saves  us*  from  the  necessity  of  discussing 
many  of  the  questions  which  have  been  so  elaborately  argued 
at  the  bar.  If  we  were  called  upon  to  decide  them  upon 
general  principles  applicable  to  qpnveyances,  which  are  as- 
sailed as  being  in  fraud  of  creditors;  we  should*  have  much 
difficulty  in  arriving  at  a  conclusion  upon  some  of  the  points, 
and  should  require  further  time  fof  deliberation.  But  we 
are  of  opinion,  that  the  case  may  be  finally  disposed  of  upon 
a  single  ground,  which  has  received  the  sanction  of  the  high- 
esjt  state  court  of  Massachusetts.  It  is  this.  It  appears  from 
the  facts,  that  the  proceeds  of  all  the  property  received  by 
the  assignees  under  this  assignment,  are  insufficient  to  pay 
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the  amouDt  of  the  just  debts  and  demanda  due,  bona  fide,  to 
the  assignees.  Utider  siich  circurastanccs,  (he  established 
doctrine  in  Massachusetts  is,  that  the  assigaees  cannot  be 
holden  as  trustees  of  the  debtor  under  this  process,  so  as  to 
be  chargeable  to  (he  creditor,  who  is  plaintiff  Jn  the  suiu 
Even  if  the  assignmeDt  were  held  .to  be  constructirel}^ 
fraudulent,  in  point  of  law,  they  would  be  entitled  to  retain 
for  their  own  bona  ^de  debts^  for  as  to  these,  tbey  stafld 
upon  equal  grounds  with  any  other  creditors.  This  is  under- 
stood to  be  the  clear  result  of  the  cases  decided  in  Massa- 
chusetts; and  it  therefore  becomes  unnecessary  to  go  into 
the  niore  estensive  inquiries  presented  by  the  arguments  st 
the  bar. 

Upon  this  ground  w^  are  all  of  opinion',  that  the  judg- 
ment of  the  circuit'court  ought  to  be  affirmed  with' costs. 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of'the'  United  States  for  the  ' 
district  of  Massachusetts,  and  was  argued  by  counsel;  OB 
consideration  whereof,  it  ifi  considered,  ordered  and  adjudg- 
ed by  this  Court,  that  the  judgment  of  the  said  circuit  court 
in  this  cause  be  and  the  same  is  hereby  affirmed  with  costs. 


i^»!ii  .i 
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The  cam  Id  which  Ihc  meaaiDf;;  oFihe  phran  "  ei  post  ficta,"  In  Ihe  conitt- 
tDtiOD,  caCDB  6rat  [0  be  conijdered,  wu' Ihat  of  Colder  and  Rirev*.  Bull  and  wire, 
DaU.  386, 

Mil  Caliler  claimed*!  heireislo  one  Morruon,  Bull  and  wife  ctaimed  by  deviM, 
aiul  the  quealJDQ  wu  devi»VL<  vel  non.  The  cauit  Jif  probite  in  CDnnecUcul, 
having  jmiidicllon  of  the  quesi  ion,  decided  igaiiul  Ihe  will;  but  there  wa«  a 
right  of  ippeil  Uaai  that  deciBion  )o  ihe  supreme  court  of  errori,  provided  il  wai 
proseculed  wllhin  eighteen  monlhs.  It  wai  not  proaecuted  within  the  limlled 
time,  and  thereby,  il  wu  conteadod,  the  deciiion  of  the  court  of  probate  became 
final  against  Ihe  will,  and  ought,  to  have  quieted  Calder  and  wife  in  poaaesdoit  of 
the  property. 

But  Bull  and  wife  made  applicalioD  to  the  legislature  of  Conneclicul  for  reUef, 
and  obtained  tiom  them  >  reaolutton,  or  law,  leKlog  aiide  the  decree  of  the  court 
(if  probite,  and  granting  Bull  a  new  hearing  in  (hat  court.  On  that  new  heating, 
the  decision  was  in  favour  oClhe  will ;  and  Colder  arid  wife  were,  of  course,  evicted  . 
of  an  Interest,  which  they  contended  hid  been  finally  affirmed  in  Ihem  by  the 
previous  decision,  and  Ihe  effect  of  the  limitation  barring  Ihe  right  of  appeal. 

The  argument  of  counsel  is  not  reported  ;  but  it  is  obvious  from  Ihe  apinioiu 
ascribed  to  Ihe  judges,  that  in  behalf  of  Calder  it  vrai  contended,  that  the  aet  of 
(he  Connecticut  legi I latu re  was  an  ex  past  ficto  law.  In  the  aenra  of  the  canafl- 
tulion,and  void;  and  in  behalf  of  Bull,  that  the  legislature  had  exoiciied  a  power^ 
constitutional  in  Conneclicul,  and  Iherefote  not  ei  post  facto  in  the  sen>«  oftba 
conatitutlon. 

This  appears  distinctly  the  ground  upon  which  Gushing,  the  presiding  judfS, 
plaeea  his  opinion.  "  THe  case,"  aaya  he,  "  appears  to  me  to  bs  clear  of  all 
difBcnIties,  taken  either  way  ;  if  Ihe  act  is  (judicial  act,  It  is  not  touched  by  lb* 
fedenl  constitution  ;  and  if  It  is  a  legitlstive  act.  It  ii  maiotalned  and  JoitiM  bf 
Ihe  ancient  and  uniform  ptacliee  of  the  state  of  Connecticut." 

Tbat  Btale,  it  miwt  be  obierved.had  at  that  tims  no  written  eonltltuliOD;  and 
a*  in  Rhode  Utand  at  the  pteriant  day,  what  it  could  eonstilutioDally  do,  could 
only  be  decided  by  what  It  did  habitually.  The  declilon,  therefore,  render- 
ed at  this  term,  in  the  case  of  Wilkinson  es,  Leiand  et  •!.  was  precisely  th«t 
In'  the  case  of  Caldar  ».  BuH. 
Vol..  II.— 4  L 
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That  the  cause  did  not  go  off  on  the  ground,  (hat  the  phrase  '*  ex  poit  &eto," 
in  (he  constitution,  was  inapplicable  to  civil  acts,  is  distinctly  ezpreiae4  also  by 
Judge  Iredell.  "  Upon  (he  whole,*'  says  he,  **  though  there  caooot  be  a  case 
in  which  An  ex  post  facto  law  in  criminal  matters  is  requisite,  or  justifiable 
yet  in  the  present  instance,  the  objection  does  not  arise;  because,  1.  If  the  act 
of  the  legislature  of  Connecticut  was  a  judicial  act,  it  ii  not  within  the  words  of 
(he  constitution ;  and  2.  Even  if  it  was  a  legislative  act,  it  Is  not  withiD.  the 
meaning  of  the  prohibition."  In  the  co^inieiicemeDt  of  the  opinion  he  expresses 
himself  thus :  "  From  the  best  information  to  be  collected,  relative  Co  the  coo- 
stitution  of  Connecticut,  it  appears  that  the  legislature  of  that  state  has  been  hi 
the  uniform,  and  uninterrupted  exercise  of  a  general  superintending  power  over 
its  courts  of  law,  by  grafting  new  trials."  And  again :  <*  When  Gonnecticut  was 
settled,  the  right  of  empowering  her  legislature  to  superintend  the  courts  of 
justice  was,  I  presume,  early  assumed  *,  and  its  expediency,  as  applied  to  the  local 
circumstances,  and  municipal  policy  of  the  state,  is  sanctioned  by  a  long  and 
uniform  practice.  The  power,  however,  is  judicial  in  its  nature,  and  wbeDever 
it  is  exercised,  as  in  the  present  instance,  it  is  an  exercise  of  judieioi  not  of  [c; 
gislative  authority." 

Here  then  is  a  positive  opinion  as  to  the  judicial  character  of  this  transactioo, 
and  it  shows,  that  his  vole  upon  the  decision  .rendered,  must  rest  upon  the  first  of 
the  alternatives  stated  in  his  conclusion.  And, the  mode  in  which  he  enters apon. 
the  examination  of  the  second  alternative,  shows  that  he  attaches  no  importance 
to  it.  He  enters  upon  it  hypothetically,  commencing  with  the  words  **  Bui  let 
us  for  a  moment  suppose." 

Judge  Patterson  also  says,  **  True  it  is,  that  the  awarding  of  new  trials  &lli 
properly  within  the  province  of  the  judiciary ;  but  if  the  legislature  of  Connec- 
ticut have  been  in  the  jininterrupted  exercise  of  this  authority  in  certain 
cases,  wc  must  in  such  cases  respect  their  decisions,  as  flowing  from  a  compe- 
tent jurisdiction  or  constitutional  organ;  and  therefore  we  may,  io  the  present 
instance,  consider  the  legislature  of  the  state  as  having  acted  in  their  customaiy 
judicial  capacity." 

Judge  Chase  expresses  himself  thus,  "  Whether  the  legislature  of  any  stale 
can  revise  and  correct  by  law,  a  decision  of  its  courts  of  justice,  although  not 
prohibited  by  the  constitution  of  the  state,  is  a  question  of  very  great  inlportance, 
and  not  necessary  to  be  now  considered ;  because  the  resolution  or  law  in  ques- 
tion does  not  go  so  far."  And  again :  *^  It  does  not  appear  to  me  that  the  re- 
solution or  law  in  question  is  contrary  to  the  charter  of  Connecticut  or  its  con- 
stitution, which  is  said  by  counsel  to  be  composed  of  its  charter,  acts  of  as- 
sembly, and  usages  and  customs.  I  should  think  that  the  courts  of  Connecticut 
are  the  proper  tribunals  to  decide  whether  laws  contrary  to  the  constitution  thereof 
arc  void.  In  the  present  case  they  have,  both  in  the  inferior  and  superior  courts, 
decided,  that  the  resolution  or  law  in  question  was  not  contrary  to  either  their 
state  or  the  federal  constitution." 

Thus  it  appears  that  nil  the  judges  who  sat  in  the  case  of  Calder  vs.  Bull,  con- 
curred in  (he  opinion,  that  the  decision  of  the  court  of  probate,  and  the  lapse  of 
the  time  given  for  an  appeal  to  their  court  of  errors,  were  not  final  upon  the 
rights  of  the  parties ;  that  there  still  existed  in  the  legislature,  a  controlling  and 
revising  power  over  the  controversy ;  and  that  this  was  duly  exercised  jn  the 
reversal  of  the  iirst  decree  of  the  court  of  probate.  And  who  can  doubt  that  the 
legislature  of  a  state  may  be  vei^tcd  by  the  state  constitution  with  such  a  power? 
And  what  invasion  of  private  right  can  result  from  the  exercise  of  such  a  power 
when  so  delegated?     All  iho  rigiits  claimed  or  exercised  in  a  state,  which  thus 
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modify  the  tdminiftration  of  justice,  are  held  and  exercised  under  the  restric* 
tions  which  such  a  constitutioo  imposes. 

How  then  oould  the  question  whether  the  phrase  '*  ex  post  facto'*  was  con- 
fined to  criminal  laws,  arise  in  this  cause  ?  the  law  complained  of  was  equally 
free  from  that  characteristic;  though  the  phrase  be  held  to  extend  to  laws  of  a 
ci?il  character. ' 

I  then  have  a  right  to  deny  that  the  construction  intimated  by  three  of  the 
judges,  in  the  case  of  Calder  vs.  Bull»  is  entitled  to  the  weight  of  an  adjudi- 
cation. Nor  is  it  immaterial  to  observe,  that  an  adjudication  upon  a  fundamen- 
tal law,  ought  never  to  be  irrevocably  settled 'by  a  decision  that  is  not  necessaiy 
and  explicit. 

It  is  laid  down  indeed,  as  a  principle  of  the  Roman  civil  law,  "  that  in  cases 
which* depend  upon  fundamental  principles,  from  which  demonstrations  may  be 
drawn,  millions  of  precedents  are  of  no  value  •"  Ayliffe,  6 :  and  the  English 
hw  concurs  with  the  Roman  in  this,  <*  that  an  extra-judicial  opinion,  given  in  or 
out  of  court,  is  no  good  precedent ;  for  it  is  no  more  than  the  prolatum,  or  saying 
of  him  who  |pves  it."  **  An  opinion  given  in  court,  if  not  necessary  to  the  judg- 
ment-given of  record,  is,  according,  to  Vaughan,  no  judicial  opinion  at  all,  and 
;  consequently  no  precedent ;  for  the  same  judgment  might  as  well  have  been 
given,  if  no  such;  or  a  contrary  opinion  had  been  brought ;  nor  is  such  an  opinion 
any -more  thanp  gratis-dictum."  .  Ayliffe,  9. 

.  That  the  phrase  "  ex  post  facto"  Is  no^  confined  in  its  ordinary  signification 
to  criminal  law«  or  criminal  statutes,  admits  of  positive  demonstration ;  and  with 
great  respect  for  my  learned  predecessors,  but  a  due  regard  to  what  I  owe  to  the 
discharge  of  my  own  duties,  I  will  endeavour  to  show  that  they  have  not  proved 
the  contrary. 

I  think  it  will  not  be  doubted  by  any  one,  who  has  considered  the  remarks 
made  by  the  learned  judges  on  the  translation  and  construction  of  the  phrase  ex 
post  facto t  that  some  misapprehension  must  have  prevailed,  as  to  the  parts  of 
•peech  of  which  it  is  composed.  By  applying  the  English  preposition  d[/2er,  so 
often  to  the  translation  of  post,  in  the  sentence,  I  am  warranted  in  believing  that 
the  latter  word  was  mistaken  for  the  Latin  preposition  post ;  whereas,  it  is  un- 
questionably an  abbreviation  of  the  adjective  postremo,  as  will  appear  by  refer- 
ring to  the  maxims  of  sir  Francis  Bacon,  and  comparing  the  8th  in  the  table,  with 
the  8th  maxim  in  the  text ;  in  the  latter  of  which  post  is  extended  to  postremo  ; 
and  such  must  be  the  fact,  to  comport  with  the  sense  attached  to  the  phrase  in 
its  common  use  and  application.  But  the  phrase  is  of  such  antiquity,  and  so 
generally  used  in  its  abridged  form,  that  its  origin  and  derivation,  as  is  the  case 
with  a  vast  proportion  of  every  language,  h{»  been  nearly  forgotten. 

1  am  indebted  to  a  friend  for  a  quotation'from  the  Pandects,  in  which  it  appears, 
eyen  in  Justinian's  time,  to  have  been  used  as  a  quaint  phrase ;  just  as  a  ca,  sa.  or 
torit,  in  the  pone,  or  guo  minus,  is  used  at  the  present  day.  {L.  84.  Tit.  4.  Law 
16.)  The  antiquity  of  its  use  among  the  English  jurists  may  be  fairly  inferred 
from  its  being  ingraAed  into  the  maxims  of  the  law  constituting  \fB  fundamental 
rules.  As  we  see,  in  Elements  of  the  Com.  l^w,  by  jLord  Verulam,  Max,  8 
and  21. 

But  my  present  purpose  is  to'fix  its  signification  and  le;gal  import,  and  this  is 
best  done  by  reference  to  an  adjudged  case. 

At  the  time  of  the  great  speculation  In  England,  in  south  sea  stock,  it  was 
thought  necessary,  for  the  peace  of  the  nation,  to  paA  the  stat.  7  Geo.  I.  sec.  2, 
ck.  8.,  which  required  a  registry  of  contracts  for  south  sea  stock,  to  be  made  by 
the  29th  of  September  1721,  and  if  not  so  registered  they  were  declared  void. 
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W.  bought  of  M.  stock  to  a  large  amoant,  for  which  «f^  asrignmoni  was  daJj 
executed,  dated  19th  August  1720,  (which  waa  prior  to  the  passing  of  tbo  act;) 
but  exception  wqs  taken,  on  the  ground  of  defect  in  the  form  of  registrmtion,  ra 
which  the  defendant  insisted  that  the  contract  was  avoided  by  the  statute. 

Raymond,  Justice.  "  This  act  being  ex  post  facto,  the  construction  of  the 
words  ought  not  to  bo  strained,  in  order  to  defeat  a  contract, 'to  the  benefit 
whereof  the  party  was  well  entitled,  at  the  time  the  contract  was  made.*'  Wil- 
kinson es.  Meyer,  2  Lord  JRaym.  1360—1352. 

This  case  is  authority 4o  three  points;  Ist,  To  show  that  the  phrase  is  used  in 
a  sense  equally  applicable  to  contracts  and  to  crimes.  2d,  That  it  was  applied 
to  statutes  afiecting  contracts.  And  3d,  That  as  late  as  lord  Raymond's  time,  it 
had  not  received  a  practical  or  technical  coosthictioo,  which  confined  it  to  crimi* 
nal  cases. 

The  learned  judges,  in  the  case  of-  Calder  vs.  Bull,  rely  on  Blackstone  and 
Wooddeson  for  a  contrary  doctrine ;  but  on  examining  these  writers,  the  latter  wiH 
be  found  to  be  any  thing  but  an  authority  to  their  purpose ;  and  th^t  in  the  Ibf- 
mer  there  is  nothing  furnished  that  can  be  held  conclusive  on  the  subject. 

The  passage  in  Wooddeson  will  be  found  in  2  W,  641.  The  author  is  aaifliad- 
verting  upon  bills  of  attainder,  bills  of  pains  and  penalties,  and  other  laws  of  that 
class ;  and  his  words  are  these  :  **  It  must  be  admitted  that  in  all  penal  iiatmU$ ' 
passed  ex  post  facto ;  except  where  the  innovation  mollifies  Xhfi  rigour  of  die 
criminal  code ;  justice  wears  her  steiuist  aspect." 

Penal  atatutes,  passed  ex  post  facto  ;  but  why  say  penal  statutes,  and  not 
simply  statutes  passed  ex  post  facto,  if  the  use  of  the  phrase  was  ezclusively 
limited  to  penal  statutes  ?  And  with  what  propriety  <coold  the  phrase  be  applied 
to  statutes  tnollifying  the  rigour  of  the  criminal  law,  if  It  had  the  fixed  restiie- 
tion,  since  attached  to  it,  which  they  propose  to  assign  to  it  in  their  reasooiog 
upon  that  cause  ? 

Judge  Blackstone  is  by  no  means  conclusive,  if  any  authority  at  all  upon  the 
subject.  Arch,  if  Christ,  Black.  Al^Old  edit.  46.  He  is  commenting  upon  the 
definition  of  a  law  generally;  and  that  member  of  the  definition  which  designates 
it  as  "a  rule  prescribed."  And  when  illustrating  the  nature  and  necessity  of  this 
attribute  of  a  law,  he  illustrates  it  by  referring  to  the  laws  of  Caligula,  written  in 
small  characters,  and  hung  up  out  of  view,  to  ensnare  the  people  ;  and  thea  re- 
marks, **  There  is  still  a  more  unreasonable  method  than  this„  which  is  callsd 
making  of  laws  ex  post  facto  ;  where,  after  an  action.  Indifferent  in  itself,  hasbeea 
committed,  the  legislator  then  for  the  first  time,  declares  it  to  have  been  a  crime, 
and  inflicts  a  punishment  upon  the  person  whq  has  committed  iL" 

This  is  precisely  what  Wooddeson  calls  a  penal  statute,  passed  ex  post  facto ; 
but  it  by  no  means  follows,  that  because  a  penal  statute  may  be  ex  post  £icto, 
that  none  other  can  be  affected  with  that  character;  and  certainly  his  commen- 
tator, Mr  Christian,  in  his  note  upon  the  phrase  "  ex  post  facto,"  seems  to 
have  had  no  idea  of  this  restrictive  application  of  it.  His  words  are  ;  "  an  ex 
post  facto  law  piay  be  either  of  a  public  or  a  private  nature;  and  when  we  speak 
generally  of  an  ex  post  facto  law,  we  perhaps,  always,  mean  a  law  which  com- 
prehends the  whole  community.  The  Roman  privilegia  seem  to  correspond  to 
our  bills  of  attainder,  and  bills  of  pains  and  penalties,  which,  though  in  their  na- 
ture they  are  ex  post  facto  laws,  yet  are  seldom  called  so."  Here  he  speaks  of  a 
law,  not  of  a  penal  law,  which  comprehends  the  whole  community ;  and  of  cer- 
tain penal  laws,  in  their  ndture  ex  post  facto;  that  is,  of  the  description  of  ex 
post  facto  laws;  which  they  certainly  are,  without  being  exclusively  so. 

The  **  FederaKst"  also  is  referred  to  for  an  exposition  of  the  phrase.    The  pas- 
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mgb  b  fomid  in  the  44th  iiainb«r,  tnd  is  from  tlie  pen  of  Mr  Madilon.  But  the 
writer  has  made  no  attempt  iit  giving  a  diftincteiposition  of  the  phrase,  as  used 
in  the  constitution.-  Bills  of  attainder,  ei  post  facto  laws,  and  laws  impairing  the 
obligation  of  contracts,  are  all  considered  together ;  and  regarded,  as  they  really  are, 
M  forming  together  **  %  biijwarli,  in  (avour  of  personal  security  and  private 
rights ;"  but  on  the  separate  oflSce  of  each,  in  the  work  of  defence,  he  malces  no 
remark,  and  attempts  no  definition  or  distribution. 

Seme  of  the  state  constitutions  are  also  referred  to,  as  furnishing  an  expositlbo 
of  the  words  ex  post  (acto,  which  confine  its  application  to  criminal  cases.  .  But 
of  the  fonr  that  have  been  cited,  it  will  be  found  that  those  of  Massachusetts  and 
Defatware  do  not  contain  the  phrase ;  and,  as  if  sensible:  of  the  general  application 
of  its  meaning  tp  all  laws,  giving  effects  and  consequence*  to  past  actions, 
which  were  not  attached  to  them  when  they  occurred,  simply  give  a  description 
of  the  laws  they  mean  to  prohibit,  without  resorting  to  the  aid  of  a  quaint  phiase 
which  can  only  be  explained  by  an  extended  periphrasis. 

The  constitutions  of  MaiyUnd  and  Nodh  Carolina  would  seem  to  have  applied 
the  phrase  in  the  restricted  sense.  And  yet  there  is  good  reason  to  think,  tbiat  in 
the  application  of  those  articles  to  questions  arising  in  their  courts  of  justice ; 
beibre  the  provision  in  the  constitution  of  the  Udited  States  superseded  tlie 
neceasity  of  leeorting  to  their  own  constitutions  in  the  defence  of  private  rights 
when  invaded  by  ex  post  facto  Uws ;  a  general  Application  of  the  phrase,  as 
well  to  fiivii  as  to  criminal  cases,  woifld  have  been  justified  by  the  generality  of 
Ibe  prohibition  to  pass  ex  post  facto  laws,  as  used  in  both  those  -constitutions. 

But  if  otherwise,  why  should  the  erroneous  use  of  language  jn  two  iostances 
only,  control  the  meaning, of  it  every  where  ?  or  any  where,  hot  in  the  con- 
struction of  tlie  particular  instrument  in  which  it  is  so  used  ? 

It  is  obvious,  in  the  case  of  Calder  vs.  Bull,  that  the  great  reason  which  influ- 
enced the  opinion  of  the  three  judges  who  gave  an  exposition  of  the  phrase  **  ex 
post  facto,"  was  that  they  considered  Its  application  to  civil  cases  as  unnecessary, 
end  fully  supplied  by  tlie  piphibition  to  pass  laws  impairing  the  obligation  of 
contracts. 

Judge  Chase  says  "  if  the  prohibition  against  making  *  ex  post  facto'  laws  was 
intended  to  secure  personal  rights  from  l»eing  affected  or  injured  by  su^h  laws, 
and  the  prohibition  is  sufficiently  extensive  for  that  object;  the  other  restraints  I 
have  enumerated  were  unneeeasdry,  and  therefore  improper ;  for  both  of  them 
are  retrospective." 

•  Judge  Patterson  says,  "  where  is  the  necesiitt^  or  use  of  the  latter  words,  if  a 
law  impairing  the  obligation  of  eorUracti  be  comprehended  within  the  terms  ex 
post  facto  law  ?  It  is  obvious  from  the  specification  of  contracts  in  the  last 
member  of  the  clause,  that  the  fiamers  of  the  constitution  did  not  understand  or 
use  the  words  in  the  sense  contended  for  on  the  part  of  the  plaintifis  in  error. 
They  understood  and  used  the  words  in  their  known  and  appropriate  significa- 
tion, as  referring  to  crimes,  pains  and  penalties,  and  no  farther.  The  arcangement 
of  the  distinct  members  of  this  section  necessarily  points  to  this  meaning." 

Judge  Iredell  considers  the  extended  construction  of  the  phrase  as  unnecesnry 
for  another  reason.  <*  The  policy,  the  reason  and  humanity  of  the  prohibition  do 
not,  I  repeat,"  says  the  judge,  "  extend  to  civil  cases,  to  cases  that  merely  aflect 
the  private  property  of  citizens." 

On  these  opinions  a  variety  of  remarks  may  be  made. 
>  And  the  first  is,  that  the  learned  judges  could  not  then  hav^  foreseen  the  great 
variety  of  forms  in  which  lh6  violations  of  private  right  have  since,  been  present- 
Hd  to  this  Court.    The.  case  of  a  leglsUture  declaring  a  void  deed  to  be  a  valid 
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deed,  is  a  itilkinj^  one  to  show,  both  thtt  the  prohibition  to  pate  Itwt  Tiolatfiif 
the  obli^tion  of  contracts,  is  not  a  sufficient  protection  toprirate  rigbti;  aad 
that  the  policy  and  reason  of  the  prolnbitlon  to  pass  ex  poat  facto  lawa ,  doe*  ex- 
tend to  civil  as  well  as  criminal  cases.  This  Court  has  had  more  thaa  once  to 
toil  up  hill  in  order  to  bring  within  the  restriction  on  the  states  to  pats  laws  rio- 
lating  the  obligation  of  contracts,  the  most  obvious  cases  to  which  the  coostitii- 
tion  was  intended  to  extend  its  protection :  a  difficulty,  which  it  is  obvioiM 
might  often  be  avoided  by  giving 'to  the  phrase  ex  post  facto  its  original  and  na- 
tural application.  It  is  then  due  to  the  venerable  nnen  whose  opinloos  I  an 
combating,  to  believe  that  had  this  and  the  many  other  similar  cases  which  may 
occur  and  will  occur,  been  presented  to  their  minds,  they  would  have  seen  that 
in  civil  cases,  the  restriction  not  to  pass  ex  post  facto  laws  could  not  be  limited  to 
eriminal  statutes,  without  restricting  the  protection  of  the  constitution  to  iMnrnds 
-that  would  import  a  positive  absurdity. 

2.  High  and  respectable  as  is  the  authority  of  these  distinguished  men;  it  if 
not  unpermitted  to  say,  that  when  they  speak  of  the  knoum  and  seilled  and  toeAm- 
eal  meaning  of  words,  they  submit  their  opinions  to  that  arbiter  of  truth,  to  whose 
jurisdiction  all  men  have  an  equal  right  to  appeal.  I  diink  I  have  gone  hr  to 
show  that  their  quotations  do  not  fix  the  meaning  of  the  phrase  under  copsidefa- 
tion,  with  immovable  firmness.  Maryland  first  used  it  In  this  restricted  sense, 
and  North  Carolina  ropled  from  Maryland ;  and  if  the  evidence  of  contempoiaiias 
may  be  relied  on,  Mr  Chase  was  one  of  the  committee  who  reported  the  coosti- 
tution  of  Maryland  ;  and  thus  stamds  the  authority  for  the  restricted  use.  ?esy 
many  instances  of  the  more  general  use  of  the  phrase  may  be  added  to'  the  au- 
thority of  Lord  Raymond,  some  of  which  I  will  mention.  Certainly,  in  Lord 
Raymond's  time,  it  had  not  received  this  technical  established  signification ;  and 
how  it  can  be  proved  to  have  acquired  it  since,  is  not  very  easy  to  perceive. 

The  following  instances  of  its  ancient  general  use  will  show  that  if  acquired,  it 
must  be  in  modern  times,  and  therefore  the  proof  ought  to  be  the  more  accessibte. 

In  Sir  F.  Bacon's  Maxims.  Max.  8.  Estimatio  preteriti  delicti  ex ;)os(yiK<o 
nunquam  crescit. 

And  all  the  cases  given  to  illustrate  the  maxim,  are  cases  at  common  taw,  such 
as  "  slander  of  one  who  after  bccottics  noble ;  this  is  not  scandaluin  magnatum.** 
Thus  showing  that  it  has  no  peculiar  connexion  with  statute  law. 

Max.  21.  Clausula  vcl  dispositio  inulilis  per  praesumptionem  vel  causam  leoo* 
tzm  ex  post  facto  nonfulcitur. 

And  all  the  examples  furnished  on  this  maxim,  are  cases  of  ciyil  rights  and 
liberties. 

1  Sheppard's  Touchstone,  63.  "  It  is  a  rule,  that  if  a  contract  be  not  in  its 
inception  usurious,  no  matter  ex  post  facto  shall  make  it  so." 

1  Sheppard^s  Touchstone^  6S.  "  Where  a  deed  good  in  its  creation  shall  be- 
come void  ex  post  facto  ;  by  razure,  &c." 

1  Sheppard's  Touchstone,  20.  *•  Where  a  deed  is  void  ah  initio,  and  where 
it  doth  become  void  by  matter  ex  post  facto. ^* 

Godolphin's  l^iew  of  the  Admiralty,  109.  «*  And  the  performance  of  some- 
thing ex  post  facto  within  the  realm,  in  pursuance  of  a  preceding  contract,  &c. 
doth  not  make  it  cease  to  be  maritime." 

The  same,  in  liis  Imw  of  Executors,  Tixhle  D.  "  How  a  devise  originally  void 
may  become  good  ex  post  facto.  ^* 

Bulstrode,  17,  5,  B.  a.  p.  416.  **  Where  the  first  contract  is  not  uffurious,  it 
shall  never  be  fuade  so  by  matter  ex  post  facto. 

3.  It  is  a  remark  of  Judge  Patterson,  that  the  arrangement  of  the  distinct  mem- 
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bert  of  this  fectioo  in  the  constitution,  necessarily  points  (o  the  rettrlellye  mean- 
ing which  he  assigns  to  this  phrase.  But  with  all  deference,  I  must  contend  that 
if  any  thing  is  to  be  deduced  from  the  arrangement  of  the  three  instances  of  re- 
striction, the  argument  will  be  against  him.  For  by  placing  **  ex  post  facto  laws'* 
between  bills  of  attainder,  which  are  exclusively  criminal,  and  laws  violating  the 
obligation  of  contracts  which  are  exclusively  civil,  it  would  rather  seem  that  ex 
pa9^facto  UnBB  partook  of  both  characters,  was  common  to  both  purposes. 

4.  There  .is  one  view  in  which  the  consistency  and  comprehensiveness  of  the 
▼lews  of  the  learned  judges,  whose  opinions  I  have  ventured  to  examine,  may  be 
well  defended.  And  it  presents  an  alternative  to  which  I  have  no  doubt  that 
this  Court  will  sopner  or  later  be  compiled  to  resori;  in  order  to  maintain  its  own 
consiAtency,  and  yet  give  to  the  constitution  the  scope  which  is  necessary  to  at- 
tain its  generaJ  purposes  in  this  Section,  and  to  rescue  it  from  (he  imputation  of 
absurdity,  in  guarding  against  the  minor  evil,  and  making  no  proj^ision  against  a 
greater ;  in  leaving  uncontrolled  the  exercise  of  a  power  to  create  the  contracts 
of  parties,  while  they  restrict  the  exercise  of  a  power  to  violate  those  contracts 
when  made  by  parties  themselves. 

That  is,  to  bring  cases  similar  to  the  present  within  what  the  law  terms  ^e 
equity  of  a  statute.  According  to  my  construction,  this  is  unnecessary,.  ^nwI 
shall  never  be  compelled  to  resort  to  this  application  of  a  principle  so  exception- 
able in  Its  influence  upon  a  fundamental  law.  But  I  see  not  how  those  who  think 
differently  from  me  will  b^  able  to  advocate  it,  unless  by  an  amendment  of  the 
constitution. 

If  the  correct  exposition  of  "  the  equity  of  a  statute,"  l)e  **  a  construction  made 
by  tlie  judges,  that  cases  out  of  the  letter  of  the  statute  which  are  within  the 
fame  mischief  or  cause  of  making  the  statute,  shall  be  within  the  remedy  thereby 
given,"  1  hair.  24 ;  or  as  another  author  defines  it,  "verboium  -legis  directlo  effi- 
ciens,  cum  una  res  solummodo  legis.cavetur  verbis,  ut  omnia  alia  in  aquiili  genere 
'  eisddm  caveatur  verbis,"  Plowden,  407 ;  there  could  be  no  objection  to  bringing 
the  case  of  making  a  void  deed  valid,  within  tjie  provision  of  the  constitution 
against  violating  the  obligation  of  contracts,  if  we' were  construing  a  statute. 
And  then,  the  protection  which  is  lost  to  the  constitution,  by  the  restricted  con- 
struction of  "  ex  post .  faqto  laws,"  would  be,  I  believe,  wholly  .restored.  But 
whether  this  latitude  of  construction  can  be  safely  and  on  principle  applied  to  the 
constitution^  is  with  me  a  serious  doubt ;  and  hence  I  have  felt  an  interest 
in  endeavouring  to  avoid  the  necessity  of  resorting  to  it,  by  showing  •  that  the 
ease  of  Calder  vs.  Bull  cannot  claim  the  piO'Cminenceof  an  adjudged  case  upon 
^  this  point,. and  if  adjudged  was  certainly  oAt  sustained  by  reason  or  authorities. 
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No.  II. 

Opinion  of  Mr  Justice  Washington  in  the  eireuU  court  of  the  UhQed  Aofct 
for  the  eastern  tlistrict  of  Pennsylvania  in  18*21,  in  the  ease  ofLonadzle  vs. 
Brown. 

Among  the  reasoDs. assigned  for  a  new  trial  is  the  following:— 

That  a  protest  for  non  acceptance  of  an  inland  bin  of  exchange  wisadnihted 
in  evidence.  „    * 

The  inquiry  then  is,  whether  a  bill  drawn  in  New  Orleans  upon  a  person  Br- 
ing in  Pennsylvania,  is  an  inland  or  a  foreign  bill  ? 

To  this  in(fuiry  my  attention  has  been  direcrted,  because  to  this  alode  (be  ar^ 
guments  of  the  counsel  were  applied.  The  question  is  in  a  great  measure  ne#, 
aydl  as  dffficun,  and -involves  general  principles  in  relation  to  the  federal  nnioo 
oRhese  states,  which  I  consider  as  being  highly  Important 

Foreign  and  inland,  when  applied  to  bills  of  exchdbge,  are'terms  merely  tecfc* 
nical,  which  we  have  borrowed  from  the  English  law,  to  which  it  is  proper  we 
should  refer  for  their  true  meaning.  The  English  elementary  writers,  in  distin- 
guishing the  one  kind  of  bill  irom  the  other,  make  use  of  different  expressioos, 
all  of  which  however  seem  to  be  intended  to  mean  the  same  thing.  Kyd,  inbis 
treatise,  p.  8,  describes  foreign  bills  to  be  those  which  pass  from  one  country 
to  anothei*,  and  inland  bills,  such  asj>a8s  between  persons  residing  in  the  sawn 
country,  Evans,  p.  2,  states  a  foreign  bill  to  be  one  which  is  drawn  by  a  credi- 
tor in  one  kingdom  upon  his  debtor  in  another,  and  ah  inland  biH,  as  one  where 
the  drawer  and  the  drawee  reside  in  this  kingdom.  Blacksione  in  his  Com- 
mentaries, Vol.  II.  p.  407,  uses  ihe  word  abroad,  when  speaking  of  a  foreign  bill; 
and  kingdom,  in  reference  to  an  inland  bill. 

If  (he  phrase  kingdom  is  to  be  taken  in  the  strict  sense,  to  mean  the  territoiies 
belonging  to  the  king,  it  would  follow  that  bills  drawn  in  the  West  Indies  upon 
England,  would  be  considered  as  inland ;  which  they  most  unquestionably  are 
not.  No  direct  authority  was  produced  by  the  counsel  on  either  side,  nor  have 
I  been  able  to  meet  with  any,  as  to  the  particular  character  of  bills' drawn  out  of 
England,  but  within  the  king's  dominions,  on  England.'  It  was^said  by  Treby, 
in  the  case  of  Bromwick  vs  Lloyd,  ZLuter,  1585,  **  that  bills  of  exchange  at 
first  extended  only  to  merchant  strangers  trading  with  English  merchants,  «nd 
afterwards  to  inland  bills  between  merchants  trading,  the  one  with  the  other 
here  in  England,  and  afterwards  to  all  traders,  and  of  late,  to  all  person^  traf- 
ficking or  not :"  from,  which  expressions  it  would  seem,  ^hat  inland  bills  were 
confined  to  persons  residing  in  England. 

In  the  argument  of  this  cause,  it  was  said  by  counsel  that  bills  drawn  in  Scot* 
land  upon  England  since  the  union,  were  treated  as  inland,  and  if  any  direct  de- 
cision to  that  effect  had  been  produced,  I  should  have  deemed  it  worthy  of  seri- 
ous consideration.  I  have  spared  no  pains  during  the  vacation,  in  searching  for 
such  a  decision,  but  without  success.  Marcus,  p.  2,  uses  some  loose  expressions 
to  that  effect,  but  it  would  be  very-unsafe  to  rely  upon  them  as  authority.  In 
8wift*8  Treatise  on  Bills,  p.  291,  the  learned  author  lays  it  down,  that  bills 
drawn  in  Ireland  before  the  union,  and  in  their  colonies,  on  England,  were  treated 
as  foreign  bills.    He  adds,  "  I  know  not  whether  the  question  has  arisen,  how  a 
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bBI  shtll  b«  eoniiderad,  dnwn  In  my  ttberiUteln  Uuimlni:  bnt  1b«  pnetlee 
im  beea  lo  tdmit  proteiti  fot  non-icceptince  ind  Dan-pijraeDl  tf  bitlt,  vndei 
(ha  ofllciil  Mil  o(  DOIuiM  public,  to  be  CDDchuive  evidence  of  Ae  tiet^  In  Hka 
BuDDe'r  u  in  the  caw  of  famign  Mils;  of  course  Ihey  mi3r  be  cooaidercd  to  be 
foieigD  bilW  1  refer  to  what  li  here  stated,  not  u  the  kind  ofaulbonlf  irhkli 
I  wu  in  search  of,  but  a>  the  itatemeat  of  a  leained  Judge,  la  i  highly  commer- 
cial stale,  la  reklioD  to  (he  pnclice  of  lanyen  and  mcrchanta  upon  this  subject. 
In  the  cue  of  Kiog  IS.  Walker,!  ffocfc.Jtq).  28e,l(  mi  Mid  by  conuel,  and  not 
eoDtiadlclad  by  the  bench  or  bar,  "  that  It  had  been  qnesUoDed  whather  Scotch 
bllla  of  exchange  ware  ioliDd  or  foreign  bills,  and  beea  determined  by  Chief  Juf- 
Uce  Sydci,  >l  GulldhiH,  that  they  were  foreign  bills." 

That  inluid  bills,  prior  to  (he  statute  of  the  Sth  and  9th  of  JV.  UI.  e.  17, 
were  considered  asconfined  to  England,  is  strongly  to  be  inferred  Irom  the  pro- 
Tlsions  oT  that  ilalQte,  which  speska  of  bills  drawn  at  any  place  in  the  kingdvm 
ef  England,  daminion  of  Wala,  or  ttnm  qf  Benmck  vpan  7\Beed;  although 
Walee  and  Berwick  had  been,  predaus  (o  that  *(atu(e,  ak  firmly  united  to  Eng- 
land as  Scotland  was  after  (he  nnlon.  I(  !■  possible  (hat  naming  Scotland  and 
the  iDwa  of  Berwick,  was  unneceaaary,  and  (hat  they  might  have  been  caniidered 
as  iDchided  undet  (ha  geneial  terras,  kingdom  tf  EngUind.  However  (hia 
might  have  been,  it  would  seem  that  the  legislature  which  enacted  that  stalnte 
thought  olherwUe,nrit  la  not  likely  that  (hey  would  have  been  included  by  ei- 
prMi  words. 

If  bills  dTawQ  in  England  on  Scotland  l»e  inland  bills,  they  are  of  a  partlcolat 
cfainder,  a*  It  Is  perfectly  clear  that  the;  are  not  within  the  praviiinns  of  (ha 
ibove  statute,  and  consequently  cannot  6e  protested  ;  noi  Are  (bey  entitled  (o  any 
of  the  other  privileges  besloired  by  that  ilalute  upon  Inland  bills.  And,  if,  in 
bet,  they  are  so  treated,  i(  ii  inconceivable  that  (hat  portion  of  the  British  dami' 
nions,  and  even  England,  should,  far  so  long  a  peiiod,  have  been  subjected  to 
(be  inconvenience  Of  having  a  species  of  commercial  paper,  which  is  neither  « 
for^in  bill,  nor  a  statutory  inland  bill.  Ualesa  Ihey  are  considered  and  (ret(ed 
as  ef  (he  former  descrlptian.  it  is  highly  probable  that  the  atatutea  Sth  and  9th 
ff.  in.  would  have  been  extended  to  Scotland,  as  It  wa*  (o  Wales,  and  (be  town 
of  Berwick. 

If,  III  pxilntof  bc(,  those  bills  are  treated  as  foreign  (a  eondoaion  to  which  my 
■niiHl  strongly  inclines).  It  cannot  but  have  a  strong  bearing  upon  this  ease.  The 
union  between  England  and  Scotland  is,  politically  speaking,  as  Intimate  aa  be- 
tween England  and  Walei,  or  between  the  diflerent  counties  of  either.  They 
form  one  kingdom ;  are  subject  to  (he  aame  goTemmenl ;  and  are  represented  la 
(ha  same  legisialiTe  body ;  and  althodgh  (be  laws  and  customs  of  Scodand  in  forca 
a(  (he  lime  of  the  union  were  suffered  to  continue,  yet  they  are  alterable  by  (ha 
paiUament  of  Great  Britain,  even  as  they  relate  to  private  rigbia  ;  if  the  altention 
should  be  deemed  for  the  evident  utility  of  the  people  of  Scotland. 

How  different  la  the  union  of  these  statea!  They  are,  in  (hair  separate  poU- 
tleal  capacities,  sovereign  and  indepradcnl  of  each  other,  except  ao  far  aa  (bey 
have  imi(ad  for  (heir  common  defence  and  for  national  purposes.  They  bare 
Mch  •  eonstltadon  and  form  of  government,  wl(h  all  (he  Bt(ijba(es  of  Mvereign- 
(p.  As  to  m*((en  of  national  eoneem  they  form  one  govemmenl,  are  aul^eel  (a 
the  same  laws,  and.  may  be  emphatically  denominated  one  people.  In  all  othu 
respects,  Ihey  are  as  diitiacl  a*  different  forms  of  government  and  dlSeraat  lawa 
can  render  them.  It  la  (rue,  that  the  eitliens  sf  each  state  ai«  entlfled  to  alltha 
privilege*  and  hnmunltle*  of  dlixens  in  every  other  state :  thai  (be  aevaieignlf 
of  Ae  atatet  la  relitioa  lo  fugltlvea  torn  juaUca,  u3  ttom  Mrriee,  li  Hmll*d: 
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■Bd  Oit  Mch  rilla  b  botmd  to^e  rull,liith  uid  eradit  to  Iba  pnUie  Mii,ic- 
c«idi  tadjiidlelilpn>cradlii|:iathciiiitsr  alilM.    But  thvM  priiril^etand  dil- 


ls thscua  dfWtrdeiM.  Arrcll,  3  Wath.aep.  28S,thequertioii,  inpirt,  WM. 
wbclbcitbc  tender  lim  orPeaa>rl*>nU,  mhenlbB  conlnet  irli  tnxle,  oughl  Is 
be  regenled  bf  Ihe  court*  oFTii^^nia,  nbens  ibesuit  wu  brougfal  J  tad  Ihrougb- 
mit  the  oplaloni  delivered  by  the  judge*,  PcDnajlnaia  mi  (reiled  ■■  ■  ToreifB 
caunlrj.  The  preiident  of  the  court  b  expreu  upon  thu  point.  He  obserrei 
Ihel  *'  in  ettei  or  caDlmcM,  Ihe  liwi  of  ■  foreign  counlry,  whete  the  contnct  b 
made  miut  govero.  The  rame  piinciple  ippliei,  ihough  nilb  no  giealer  force, 
to  the  diCTerent  itetea  of  AmericK  ;  far  though  they  foim  a  confedereled  gaieia- 
neni,  yet  the  Kvertl  •tales  retain  IheiflDdlTldualiaTereignllu,  and  teilAretpnl 
lo  Ihtir  mvnicipal  Imat,  are  to  taeh  ether  foreign." 

If  Ibe  ddIod  between'  the  atates  be  ao  cDinplate,  that  a  bill  drawn  Id  one  atale 
npOD  another  la  labelreatedaa'aninlaDdbl11;DnewDuldiupp0M,  that  adiicbiiga 
under  the  <iunl*eDt  liwi  of  one  atate,  though  the  creditor  reaided  in  anotbei 
atate,  would  be  ngirded  ai  ■  dlacha^e  in  ever;  other  atate.  Arid  yet  Ibe  law  It 
otherwiie  laid  down  in  Hsasaehuaetla  and  New  York,  and  perhaps  in  olbet 
states.  Tanraugh  ei.  Andain,  S  Caine;  1S4.  Smith  vi.  Sijiith,  2  Johtu.  Rtf. 
236.  Theae  decisions  are  in  strict  conromiily  wilh  the  rule  in  England,  tbala 
discbarge  under  a  foreign  bankrupt  law,  is  no  bar  of  ■  debt  conlracled  in  Eng- 
land, due  lo  a  creditor  cesiiliog  there.  1  Eatl,  6.  In  Fennsytvaaia,  Ihe  rule  o( 
redprocily  Is  oba^rved,  sad  the  courts  hero  will  discharge  on  common  bail,  a  per- 
son who  has  been  diechaiged  by  the  inaolvvnt  laws  ofannthpt  slate  ;  i/lhe  eoarU 
o/"  Ihal  tiale  use  Ikt  tame  tomteiy  Imnardt  Ihe  cUUtna  nf  Penrut/hama. 
2  Bino.  20. 

Even  thejudgmenti  of  other  states  are  coaaidercd  in  the  courla  of  TerDOnt, 
Massachusetts  and  New  York,  as  being  so  far  foreign,  that  the  grounds  of  Ihtm 
may  be  inquired  into,  when  impeached  by  the  defendant.  Stoddart  dj.  Allen, 
Chip.  U.  BarllatI  vi.  Knight,  1  Man.  Rtp.  401.  Hitchcock  Di.  Aicken,  1 
Goinei'i  Hep.  460.  Id  Hubbell  es.  Coudrey,  B  Johni.  Sep.  132,  Ihe  courtcoo- 
aldered  a  judgment  rendered  In  tho  slste  of  Connecticut  is  a  simple  contract 
debt ;  and  ao  n  judgment  rendered  In  a  French  tribunal,  would  be  considered  io 
the  English  and  American  courts. 

Il  seems  very  clear  that  all  the  above  cases  proceed  upon  Ibe  principle  laid 
doirn  by  president  Pendleton,  before  noliced,  "  Ibal  wilh  respect  lo  their  rnuni- 
cipat  latBt,  the  alates  hie/orelgn  to  each  other."  And  if  this,  be  so,  I  am  at  a 
loss  lo  conceive,  how  a  bill  of  exchange,  drawn  in  one  slate  upon  a  person  resid- 
ing In  another,  can  be  eonaldcred  ■■  an  Inland  bill.  The  iDconveniencei  which 
would  reaull  by  so  considering  them,  would  lead  me  to  heaitale  long  before  I  could 
be  Induced  to  do  It;  unless,  indeed,  I  were  pressed  by  decisions  of  the  courla  of 
Ihe  United  Stiles,  or  ■  current  of  stale  decisions.  II  may  be  suOiciont  to  point 
out  one  of  tbc  Inconveniences  alluded  lo,  viz.  the  necessity  of  proving  by  depo- 
litlona  or  witnesses.  In  every  suit  upon  such  a  bill,  presentHtion  and  a  demand  ; 
rince  Ibe  protest  could  not  be  given  In  evidence  to  prove  those  fads.  It  i> 
greatly  to  be  feared,  that  nirh  s  necessity  would,  in  no  small  degree,  cramp  the 
circulation  of  this  species  of  paper. 

The  only  case  1  have  met  wilh,  in  which  these  billa  have  been  considered  *• 
Intend,  Is  that  of  Miller  es.  Hackley,  S  John:  S16  ;  which  I  acknowledge  to  b« 
the  decidon  of  a  court  greatly  to  be  ie*p«cted.     It  is  however  a  amgle  •utboitly. 
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and  IhupvtlcuttiqanlioildOMlwttppe*!  tohtn  \>emveijmliml»lj**fiOiti 
t^  the  bcDch  or  bu.  iDdMd  u  tbe  mum  wu  dedded  upoo  dw  fiMtid  of  wint 
of  dolice  of  Ifae  proteit,  It  WM  Immilerbl  whetberthe  bill  wm  foreiKO  MlBkudi 
dnce  tba  objoclioo  wu  equklly  Skltl  in  botb  eaiea ;  and  il  wu  Iherefore  tbe  laM 
Dcccmry  to  eiuniue  with  miwutiaa  the  other  paiot.  It  miy  be  wortby  of  ■•• 
mule,  thtl  the  couaiel  for  the  plmlnllfi*  in  that  cue  placed  gteat  leliance  upMt  ■ 
□ole  Id  tbe  2d  vol.  of  TSuktr't  BUuktlone,  p.  46T ;  ia  which  tbe  learned  edllor, 
qieakiDg  of  inland  bilti  of  eicbange.  Id  refereace  to  Viipnla,  ducrihei  themu 
billa  draiFD  iu  that  alate  oD  aay  other  of  tba  italu.  But  the  couDiel  could  not 
have  beeo  apprized  of  the  circunutaace,  that  by  a  law  of  that  Itate,  paued  oo 
the  28th  of  December  1198,11  nu  declued,  that  bill*  of  excbaoge  drawobyanj 
pereoQ  luldinf;  io  Virginia,  od  any  penoa  in  the  United  Suiei,  iboald  be  cod< 
■idered  u  ao  iDland  bill ;  and  Ihe  act  proceed*  to  give  damagea  and  inlereal  in 
caie  the  ume  should  be  protested.  I  remark  Airthei.  that  il  ia  not  euy  to  re- 
concile Ihe  declaioD  In  lliUer  e«.  Hackley,  u  to  thia  point,  with  tboae  before 
mentioDcd,  which  treat  the  atalu,  in  reipect  to  their  municipal  bwa,  u  foreign 
to  each  other. 

I  bellen  that  the  geneial  opinion  of  commorcial'and  legal  men  in  the  United 
Statu,  hu  not  corresponded  with  the  doctrine  laid  down  In  tbe  aboie  case. 
Thia  may  lairl;  be  concluded  from  the  circumstance,  that  thoee  bills  have  uni- 
formly been  protested  ;  and,  u  lai  u  1  am  Informed,  Ihia  is  the  second  case  only 
in  which  the  v^idily  of  those  prolesta,  or.  their  admiuibilily  In  evidence,  hu 
been  quettioned.  In  Swifl'i  E>tay  on  fiiUs,  before  referred  to,  p.  336,  Ihe  au- 
thor obsetvu,  thai  "ilii  generally  undenlood  by  merchants  in  thia  slate,  that  on 
bills  drawn  here  on  a  foreign  country,  and  returned  protested,  tnenty  per  cenL 
damages  Is  allowed ;  and  that  on  bills  drawn  on  any  other  stale  in  the  union 
(tohtcA  ore  la  be  camidertd  at  foreign  bUli),  two  and  a  half  per  cent,  shall  be 
allowed  in  lieu  of  all  costs,  charges,  and  damages." 

Upon  the  whole,  I  am  of  opinion,  that  upon  principle,  u  well  u  for  the  sake 
of  coifamercial  coavealeace,  Ihe  bill  in  question  is  to  be  considered  u  a  foreign 
bill,  and  tlierefore  that  the  protest  wu  properly  admitted  in  evidence(a]. 

(a)  By  an  act  of  the  slate  of  FenDsylvwia,  passed  the  2d  of  January  1615,  It  ia 
enacted  "  that  the  ogUiat  acts,  protests  and  sttestations  of  all  notaries  public, 
acting  by  Ihe  authoiily  of  the  commooweellb,  certified  according  Id  law,  under 
Ibeir  respective  hands  and  seals  of  otGce,  may  be  read  and  received  In  evidence 
of  the  facts  therein  certified,  in  all  suits  that  uow  ate  or  hereafter  shall  be  depend- 
ing ;  provided  (hat  any  parly  may  be  peiQiitted  to  contradict  by  other  evidence 
any  audi  cerlificale."  The  question,  of  course,  in  Ihe  above  cue,  whether  Ihe 
protest  wu  or  wu  not  an  official  act,  depended,  in  the  view  of  Ihe  couosel  wbo 
argued  this  cause,  upon  the  main  question,  whether  Ihe  bill  was  foreign  oi  iuland? 
ir  Ihe  former,  the  protest  was  necessary,  sail  was  tljerefore  an  official  act.  The 
case  ofBrownecs.  The  Philade)phia'BaDk,6  Ser£.4-i{auil«,434,ia  whichitwu 
decided  that  a  notaiial  protest  is  evidence  ofileiuand,  andofnolicelolhe  jndorur 
In  point;  not  wu  It  oiled  by 
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PRINCIPAL  MATTERS. 


ACTIONS. 

By  the  law  of  Miflsiifippi,  llie.Ms|giiee  of  a  chose  in  action  may  institute  a 
suit  in  his  own  name.  When  therefore  an  executor,  haying  proved  the 
will  of  bis  testator,  in  Kentucky,  had  assigned  a  promissory  note  due  to 
the  estate  by  a  citizen  of  Mississippf;  the  suit  was  well  brought  by  the 
assignee,  without  any  probate  of  the' will  in  that  state.  Harper  vs. 
Butler,    239. 

ADMINISTRATORS. 

1.  Where  administrators,  acting  under  the  provisions  of  an  act  of  assembly  of 

the  state  of  Ohio,  were  ordered  by  the  court,  vested  by  the  law  with  the 
power  to  grant  such  order,  to  sell  real  estate,  and  before  the  sale  was 
made  the  law  was  repealed,  the  powers  of  the  administrators  to  sell 
terminated  with  the  tepeal  of  the  law.  Tke  Bank  qf  Mamilton  v», 
DudUy^s  Heird,    523. 

2.  The  lands  of  an  intestate  descend  not  to  tl^  administrator,  but  to  the  heir ; 

they  vest  in  him,  liable  to  the  debts  of  his  ancestor,  and  subject  to  be 
sold  ibr  those  debts.  The  ifdministrator  has  no  eptate  in  the  land,  but 
a  power  to  sell  under  the  authority  of  the  court  of  common  pleas.  This 
is  not  an  independent  pow.er,  to  be  exercised  at  discretion,  when  the 
exigency  in  his  opinion  may  require  it ;  but  it  is  conferred  by  the  court, 
in  a  state  of  things  prescribed  by  the  law.  The  order  of  the  court  is  a 
pre-requisite,  indispensable  to  the  very  existence  of  the  power ;  and  if 
the  law  which  authorises  the  court  to  make  the  order,  be  repealed,  the 
power  to  sell  can  never  come  intb  existence.  The  repeal  of  such  a  law 
divests  no  vested  estate,  but  it  is  the  exercise  of  a  .legislative  power, 
which  every  legislature  possesses.  The  mode  of  sul^ecting  the  pro- 
perty of  a  debtor  to  the  demands  of  a  creditor,  must  always  depend  on 
the  wisdom  of  the  legiabitiire.    Ilnd,    628. 
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AMENDMENT. 

I.  Tb>  declmtioD  purpsrted  to  coimt  upoD  i[ily-Bight  billi  of  ibe  Nok  of 
the  comrnoDwollh  of  Keotucky,  tad  It  tppored  Ihit  one  or  ifaa  billf 
had  been  omitted  to  be  dewiilwil,  la  Ihit  tbe  declaiBlioa  mide  out  t 
loM  Bim  than  Ibe  wcit  claimed  or  (he  judgmeot  give.  The  defendanU 
tn  enor,  pUIotiSa  below,  moved  tot  leave  to' cute  the  defect  by  eoleriBg 
K  remtltitut  of  (he  amount  of  the  bJI  >o  omitted  aod  damt^eapra  (nnfe. 

Tbla  Court  Ihiaka  itwlf  aulfaoriied  to  nuko  *  piecedent  in  furthenoce  of 
juslice,  nheieby  a  mora  conveuieal  practice  may  be  introduced,  and  to 
allow  [he  paity  lo  enter  hia  ieinitli(uc;  but  on  payment  of  the  cosif  of 
the  vtril,  if  enor  ii  proieeuted  no  fuither  after  aucb  amcndmeDI  made. 
Bank  of  l^enlueky  VI.  ^ihUy  ct  at.    829. 

ASSUMPSIT. 

1.  The  act  incoTpeTaliDg  the  bank  of  (he  eommonweiltti  of   Kenlscky 

contaiDs  a  provlaion  by  which  it  ii  enacted,  that  (he  bank  ihall  receive 
money  on  depoiit  nilhout  being  required  to  ^ve  an  obligation  usdn 
■eal  (0  re-pay  it.  llils  enactment  miutbe  constnicd  with  regard  to  ibc 
pnctlee  of  banking,  and  (he  general  uildere(aDding  of  mankind ;  and 
muit  crealc  a  liabuity  to  the  depositor  by  the  almple  act  of  depoiiting, 
that  ii,  an  aasumpsil  io  law,  implied  fiom  an  act  tn  pait.  Tilt  Sttnk 
of  tbe  CommonieLalth  of  Kentucky  vs.  WUIer  tt  al.    32-1. 

2.  Upon  thO' deposit  being  made  in  tbe  bank  of  (he  eommODweallh  ofEen- 

tucky,  the  culiier  gave  under  hia  hand  a  cerdHcale  Ihat  there  bad  been 
depoaited  to  (he  credit  of  the  plamlift  below,  9T710.B1,  which  ii 
M]bjec(  to  (heir  order  on  presentation  of  thi*  cer(ilicate.  Tbe  depOMt 
wai  made  in  llie  nolca  of  tbe  bank,  apd  when  (he  aame  were  depnited, 
and  when  demand  of  payuien(  waa  made,  (he  nates  were  paiaiog  atone 
hair  (heir  noniinal  value.  When,  the  certilicite  waa  preaenled  to  iha 
bank,  (ho  cashier  offered  Io  pay  Ibc  amount  in  the  notei  of  the  bank, 
but  ihey  refused  (o  receive  payment  in  any  tiling  Ijul  gold  or  silTer. 
Hie  language  of  (he  ccrlihcale  is  cipressivo  of  a  general  not  a  specific 
depoait,  and  (he  act  of  incoipotalioQ  ii  eiprcas,  that  (he  bank  shall  pay 
and  redeem  tbeir  bills  in  gold  or  ailver.  Tbe  (ranaaclion  then  was  equi- 
Talent  to  receiving  and  depoaldng  (be  gold  or  silver ;  if  the  bank  did 
not  BO  understand  it  they  might  have  refused  (o  receive  i( ;  and  tbe 
plalQlitTs  would  ccrtaiuly  have  recovered  the  gold  and  ailver,  (o  (he 
amount  upon  (he  face  of  the  bills.     IbU.     ;i£5. 

3.  The  bank  liavinj;  olfcred  to  pay  the  amaun(  of  Ihc  cerliiica(e  in  their  biili, 

they  put  iheir  own  ronalniclion  on  the  aame,  and  (hoy  caiino(  after- 
wards say  lha(  ihe  plaindRa  below  ahould  have  accompanied  (he  cei- 
(i&ca(c  with  a  cheek.     Ibiil.     3£6. 

BANK  OF  TitE  UNITED  STATES. 

The  charter  of  (he  bank  of  tlio  Uni(GiI  Stales  forbids  (he  laking  of«Brei(er 
ia(e  of  interest  (ban  dn  per  ccn(um,  but  i(  docs  no(  declare  a  con(rac( 
on  which  a  grea(erlnlcres(has  been  taken  or  reserved,  (o  be  void.  Such 
a  conlrucl  ia  void  upon  general  piiaciplcs.  Courls  of  Justice  are  insli- 
(uled  to  carry  into  effect  the  laws  of  a  country,  and  (hey  canna(  become 
auilHary  (0  the  violation  of  tbose  laws.  Tlieie  can  be  no  civil  right  where 
there  can  be  no  legal  remedy;  and  there  can  be  no  legal  remedy  for 
(hat  which  is  iuieir  illegal.  Bankeflhr  Uniled  Stalei\a.  Owtnt.iSi 
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BILL  OF  EXCEPTIONS. 

The  record  contaii^  embodied  in  the  bill  of-  ezceptfons,  the  whole  of  the 
testimony  and  evidence  offered  at  the  trial  of.  the  cause  by  each  party 
in  support  of  the  issue.  It  is  yery  voluminous,  and  as  no  wwaytlon  was 
taken  to  its  competency  or  sufficiency,  either  generally  or  fcr  any  par- 
ticular purpose,  it  is  not  properly  before  this  Court  for  eoorideration, 
and  forms  an  expensive  and  unnecessary  burthen  upon' the  record.  This 
Court  has  had  occasion,  in  many  ca^es,  to  express  its-regret  on  account 
of  irregular  proceedings  of^this  nature.  There  was  not  the  slightest 
necessity  of  putting  any  portion  'of  the  evidence  in  this  case  upori  the 
record ;  since,  the  opinion  of  the  court,  delivered  to  the  jury,  presented 
a  general  principle  of  law ;  and  the  application  of  the  evidence  to  it  was 
left  to  the  jury .    Pennoek  et  al  vs.  Dialogue.    15. 

BILLS  OF  EXCHANGE, 

1.  Promissory  note^. 

2.  Pills  of  exchange,  pajrable  at  a  given  time  after  date,  need  not  be  pre- 

sented for  acceptance  at  all ;  and  payment  may  at  once  be  demanded  at 
their  maturity.     Ibtoiuley  vs.  SumraU,    178. 

'8.  It  is  admitled,  that  in  respect  to  foreign  bills  of  exchange,  the  notarial 
certificate  of  protest  is,  of  itself,  sufficient  proof  of  the  dishonour  of  a 
bill,  without  any  auxiliary  evidence.    Ibid,    179. 

4.  It  is  not  disputed,  that  by  the  general  custom  of  merehants  in  the  United 
States,  bills  of  exchange  drawn  in  one  state  on  fmother  state,  are,  if 
^  dishonoured,  protested  by  a  notary;  and  the  production  of  such  protest 
is  the  customary  document  of  dishonour.    Ibid,    180. 

6.  If  a  person  undertake  to  accept  a  bill,  in  consideration  that  another  will 
purchase  one  already  drawn,  or  to  be  thereafter  drawn,  and  as  an  in- 
ducement to  the  purchaser  to  take  it;  and  the  bill  is  purchased  upon 
le  credit  of  such  promise  for  a  sufficient  consideration ;  such  promise 
accept  is  binding  upon  the  party.  It  is  an  original  promise  to  the 
purehaser,  Hot  merely  a  promise  for  the  debt  of  another ;  and  having  a 
sufficient  consideration  to  support  it,  in  reason  and  justice  as  well  as  in 
law,  it  ought  to  bind  him.    Ibid,    181. 

6.  It  can  make  no  difference  in  Uw,  whether  the  debt  for  which  a  bill  of 
exceptions  is  taken  is  a  pre-existing  debt,  or  money  then  paid  for  the 
bill.  In  each  case  there  is  a  substantial  credit  given  by  the  party  to  the 
drawer  upon  the  bill,  and  the  party  parts  with  his  present  rights  at  the 
instance  of  the  promissee>  whose  promise  is  substantially  a  new  and 
independent  one,  abd  not  a  mere  guarantee  of  the  existing  promise  of 
the  drawer.  Under  sueh  circumstances,  there  is  no  substantial  distipc- 
tion,  whether  the  bill  be  then  in  existence,  or  be  drawn  afterwards.  In 
each  case,  the  object  of  the  promise  is  to  induce  the  party  to  take  the 
bill  upon  the  credit  of  the  pronlfse.    Ibid.    182. 

7.  If  the  holder  of  a  bill  of  exchange,  at  the  time  of  taking  the  bill,  knew 
that  the  drawee  had  not  funds  in  his  hands  belonging  to  the  drawer, 
and  took  the  bill  on  the  premise  of  the  drawee  to  accept  it,  expecting 
to  receive  funds  from  the  drawer ;  the  promise  of  the  drawee  to  accept 

r  the  bill,  constitutes  a  valid  contract  between  the  parties,  notfdthstand- 
ing  the  failprie  of  the  drawer  to  placd  funds  in  his  hands.  The  acceptance 
•of  the  drawee  of  a  bill,  binds  him,  although  it  is  known  to  the  holder,  that 
be  has  ncJpds  in  his  hands.  It  is  sufficient  that  the  holder  trusts  to  such 
acceptandT  Ibid,    183. 
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BILLg  OF  EXCHANGE. 

8.  It  Is  well  settled,  that  if  a  bin.  of  exdn&ge  be  dftwn  by  Qoe  partner  In  the 

name  of  the  fiirm,  or  if  a  bill  drawn  on4he  firm  by  their  osnal  name  and 
•tytet  be  accepted  by  one  of  the. partners,  al!  the  partneMiip  are  bomd. 
It  reealts  necessarily  from  the  nature  of  the  association,  and  the  objects 
fbr  which  it  Is  oeostitoted,  that  each  partner  should  possess  the  power  to 
bind  the  whole,  when  acting  in  the  name  by  which  the  partnership  is 
know6 ;  although  the  coos^t  of  the  other  partners,  to  the  particular 
^  contract  should  not  be  obtained,  or  should  be  withheld!  JA  Ray  vs. 
Johnson,    197. 

9.  Where  a  bill  of  exchange  was  drawn  by  A.,  a^er  the  dissolution  of  hit 

partnership  with  B.,  and  the  proceeds  of  the  bill  went  to  pay,  and  did 
pay,  the  partnership  debts  of  A>  &  Bi^  which  A.  on  the  dissolution  of 
the  firm  had  assumed  to  pay ;  the  holder  of  the  bill  after  its  dishonour 
can  have  no  claim  on  B.  in'consequenee'of  the  particular  appropriation 
of  the  proceeds  of  the  bilT.    Und,    IW.  - 

CARRIERS. 

1.  The  law  regulating  the  responsibility  of  common  carriers,  does  not  apply 

'to'the  case  of  carrying  intelligent  beings,  such  as  negroes.  The  carrier 
has  not,  and  cannot  haye  over  them  the  same  absolute  control  that  he 
hab  over  ioanimate  matter.  In  the  nature  of  things,  and  in  their  char- 
acter, they  resemble  passengers,  and  not  packages  of' goods.  It  wodd 
seem  reasonable  therefore,  that  the  responsibility  of  the  cantor  sbooli 
be  measured  by  the  law  which  is  applicable  to  passengerS|  riter  tlisn 
by  that  which  is  applicabfe  to  the  carriage  of  common  goofls.  Boyc9 
Y9,  Anderson.    155. 

2.  The  law  applicable  to  common  carriers  fs  one  of  great  rigour.    Though 

to  the  extent  to  which  it  has  been  carried,  and  in  the  cases  to  which  it 
has  been  applied,  its  necessity  and  its  policy  are  admitted ;  j^  it  ought 
not  to  be  carried  further  or  applied  to  new  cases.  It  has  niToeen  ap- 
plied  to  livJDg  men,  and  it  ought  not  to  be.  Ibid.  165. 
8.  The  ancient  rule  of  the  law  of  carriers,  that  the  carrier  is  liable  only  for 
.  ordinary  neglect,  does  not  apply  to  the  conveyance  of  slaves.  Ibid, 
156. 

CHANCERY,  AND  CHANCERY  PRACTICE. 

1.  As  the  plain  tiffs  in  the  circuit  court  claimed  under  a  conveyance  made 
in  pursuance  of  a  decree  of  a  court  of  competent  jurisdiction,  the  biU 
ought  not  to  have  been  dismissed-  for  want  of  parties.  The  circuit  court 
ought  to  have  given  leave  to  make  new  parties,  and  on  their  failing  to 
bring  the  proper  parties  before  the  court,  the  dismission  should  have 
been  without  prejudice.  Hunt  vs.  Wiekliffe,  215. 
-  2.  The  Court  has  decided  that  a  suit  could  be  maintained  In  equity,  by  the 
holder  of  an  indorsed  note,  against  a  remote  indorser ;  and  upon  grounds 
perfectly  fieimiliar  to  courts  exercising  equity  jurisdiction.  TThe  Bank 
of  the  United  States  vs,  Weisif^er,    831. 

3.  It  has  been  decided  in  Kentucky,  that  a  suit  at  law  could  not  be  main- 

tained in  that  state  by  the  indorsee,  against  a  remote  indorser.  The 
conclusion  then  results  from  our  decisions,  that  he  must  be  let  into 
equity;  for  an  indorsement  is  certainly  no  release  to  the  previous  In- 
dorsers ;  and  the  ultimate  assignee  alone  is  entitle^  *he  benefit  of  their 
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llabiLity.  And  Ibli  we  uadenuiul  to  be  conitaleiil  wilfa  Ihe  received 
opinion*  Uld  pnclicfl  in  Kentucky.    Ibid,    34S. 

4.  The  lu(ililz.i)i(ected  tbit  the  inlaieil  of  ceitain  fundi  «bau Id  beepplied 

"  to  the  proper  educilioD"  of  certnin  pecaont,  her  nepheiri,  **  no  that 
they  may  bt  tcBeraUi/fiUtd  aad  accompUtlud  in  tome  vntfiil  trade;" 
'  ud  pre  (0  Mch  a{  Ibem  "  who  should  lire  to  boiih  hi>  educiUoo  ot 

re>ch  Ihe  ige  of  twenty-one  yean  of  age,  one  bundled  pounds  to  lel 
bim  up  Id  hil  tiuJe."  Sbe  ijno  give  tlie  nbolo  of  her  eanie*  of  every 
deiciipllon,  to  bs  equally  divided  imong  certilp  peraouB,  who  should  be 
living  when  Ihe  interest  applicable  lo  Ihe  education  of  ber  nephew* 
tbould  cease  to  be  required,  they  being  some  of  the  peraoni  among 
whom  llie  aame  was  to  he  divided ;  and  she  direcledjhal  so  long  a«  any 
one  of  (be  three  nephews  who  should  lire,  had  not  finished  his  educa- 
(JoD,  or  BiHTOd  at  the  age  of  twenly-ope  yoara,  the  diviuan  of  the  prO' 
perty  lo  devised  and  given,  should  be  deferred,  and  no  longer. 
A  bill  wu  Gjed.  by  one  of  Ihe  nephew*  of  the  tesutrii,  charging  that 
tbe  executor*  had  ncn  paid  the  several  lums  of  money  bequeathed 
to  him,  and  pnyhig  tliat  (bey  may  be  decreed  to  pay  the  asnie. 
No  other  pertona  were  made  partiea  to  the  proceeding  but  Ihe  cxe- 
cuUi»;  and  after  a  report  of  the  mailer,  (be  cauie  came  on  lo  a 
healing,  and  (he  eircui(  court  dismissed  the  bill  for  want  of  proper  par- 
tlea.  The  dercndanta  a(  the  argument  fnsisled  that  not  only  the  two 
nephews,  whoae  education  was  provided  for  by  the  leatalrii,  should 
hive  been  made  paitiea,  but  alao  all  Ibe  residuary  legateea.  So  fat  a* 
Ibe  trill  sought  to  obtain  auch  a  portion  of  (he  fund  aa  waa  by  a  fair 
cona(ruction  of  the  will  applicable  lo  the  education  of  Ihe  nephews 
of  (he  testatrix,  (hey  alone  were  required  to  be  parties ;  and  (he  Court 
reverted  ihe  decree  of  Ihe  circuit  cour(  which  diamisaed  the  bill ;  for  the 
yuipoie  of  enabling  tbe  complaiaant  to  make  the  o(her  two  nephew*  of 
Ae  (eidtiix  parUee. 
The  Court  did  not  coniider  it  neeeaaaiy  to  make  the  residuary  legatees 
parties;  in  a  proceeding  Ihe  sqle  abject  of  wblcb  was  to  ascertain  and 
dialribute  among  the  nephews  of  Ihe  (estattli,  the  amouot  to  which  they 
were  entitled,  for  the  eipensea  of  education,  ^e  residuary  legateea 
'  bavB  undoubtedly  an  interest  in  reducing  e*ery  demand  on  (he  estate. 
Whatever  remalua,  sinks  into  Ibe  leriduum ;  and  that  residuum  is  dimi- 
nisbedaawell  by  the  dsima  of  creditor*  udipeciGc  legatees,  aa  by  Ihis. 
In  til  such  cases  the  execalors  represent  tbe  residuary  legatees,  and 
guard  (heir  interests.  It  is  a  |iart  of  Iha(  duty  whicb  requires  Ibem  lo 
protect  the  interest*  of  the  estate.  In  such  suits,  Ihe  residuary  legateea 
*r^  nevei  made  parties.  To  require  it  would  be  an  intolerable  burden 
on  those  who  have  claims  on  an  estate  in  Ibe  bands  of  eiecnlors.  Dan- 
dridge  vs.  fVaihinglon't  Exteulori,    377. 

5.  Where  a  bill  wu  Sled  against  the  stockholders  of  a  voluntary  association, 

tot  tbe  purposes  of  baoklog;  and  the  proceas  waa  returned  "  served" 
upon  some  of  the  parties  named  in  the  bill,  and  «■  to  others,  who  were 
not  witliin  the  reach  of  the  proea^,  *■  not  found ;"  the  Court  slated, 
flltl  It  was  not  meant  to  say,  that  in  eases  of  this  oalurs  it  I*  necessary 
lo  bring  all  the  aloclcholdera  before  tbe  Court,  before  toy  decree  can  be 
made.  It  la  trell  known,  that  ther«tre  cues  In  wbkhacsurt  of  equity 
dlipeiue*  wUi  such  ■  procMding,  when  Ibe  ptrtie*  *(•  very  numerous 

Vol.  II.— 4  N 


698  INDEX. 

CHANCERY^  AND  CHANCERY  PRACTICE. 

and  unknown ;  and  the  adoption  of  the  nile  wonld  eTidently  impede,  if 
not  defeat  the  purpos^  of  justice.    MandevUle  et  aL  tb.  Rigg9.    437, 

6.  Upon  the  death  of  some  of  the  parties  to  the.  hill  who  had  been  aerred 
with  process,  the  bill  ought  to  have  been  revived  againat  their  personal 
representatives,  if  they  could  be  brought  before  the  Court ;  nnleaa  some 
good  reason,  such  as  absolute  insolvency,  could  be  assigned  to  justify 
the  decision.    Ibid.    487. 

7k  One  of  the  great  principles  Upon  which  courts  of  equity  generally  re- 
quire all  parties,  who  are  known  and  within  the  reach  of  its  juriadiction, 
to  be  made  parties ;  is  to  pre^^nt  future  litigation  and  to  take  away  mul- 
tiplicity of  suits.  There  are  exception^,  it  is  true,  to  the  nde,  but  they 
are  founded  upon  special  considerations.    Jbid,    487. 

8.  No  instances  are  known  where  a  joint  liability  has  bfen  asserted  before 
a  court  of  chancer^,  on  which  the  decree  has  not  been  made  against  all 
the  parties  before  it  who  did  not  establish  son^  ffersonal  discharge. 
Ibid.  488. 
'9.  In  a  bill  filed  in  the  circuit  court  of  Alexandria  county,  in  the  district  of 
Columbia,  against  the  stockhofders  of  an  association  for  banking  pur- 
poses, the  bill  was  dismissed  as  to  those  stockholders  who  were  named 
in  the  bill,  but  were  not  served  with  process ;  and  it  was  held  to  be  error. 
As  non-residents,  the  act  of  congress'  of  the  8d  of  May  1808  allows  pro- 
ceedings to  be  had  against  them  by  publication  In  the  newspapers  in  the 
distri<^t.     Ibid,    489. 

10.  The  complainants  in  the  circuit  court  were  proved  to  be  the  nigalariy 
appointed  committee  of  a  voluntary  society  of  Lutherans  in  actual  pos- 
session of  (he  premises,  and  acting  by  their  directiob  to  prevent  a  dis- 
turbance of  that  possession ;  under  the  circumstances  of  the  case,  there 
does  not  appear  to  be  a  serious  objection^  to  their  right  to  maintain  a 
suit  for  a  perpetual  injunction  against  th^  heirs  of  the  donor,  wbo  sought 
to  regain  (he  property,  and  to  disturb  their  possession.  Beaity  et  aL 
vs.  Kurtz  et  al.    684. 

11.  The  only  difficulty  which  presents  itself  upon  the  question,  whether  the 
complainants  in  the  circuit  court  hava  shown,  in  themselves,  sufficient 
authority  to  mMntain  their  suit,  is,  that  it  is  not  evidenced  by  any  formal 
vote  or  writing.  If  it  were  necessaryto  decide  the  case  on  this  point, 
under  all  the  circumstances,  it  might  be  fairly  presumed.  But  this  is 
not  necessary ;  because  this  is  one  of  those  cases  in  which  certain  per- 
sons belonging,  to  a  voluntary  society,  and  having  a  common  interest, 
may  sue  in  behalf  of  themselves  and  others,  having  the  like  interests,  as 
part  of  the  same 'society,  for  purposes  common  to  all,  and  beneficial  to 
all.    Ibid.    685. 

12.  There  is  no  doubt,  but  thai  under  (he  general  prayer  in  a  bill  in  chancery 
for  generalrelief,  other  relief  may  be  granted,  than  that  which  is  par- 
ticularly prayed  for ;  but  such  relief  roust  be  agreeable  to  the  case  made 
by  the  bill.    English  et  al  vs.  Foxall.    695. 

18.  A  marriage  settlement  provided  that  the  trustees,  after  the  death  of  the 
husband,  should  stand  possessed  of  a  bond  executed  to  them  by  the 
husband,  and  of  the  sum  of  $37,038  to  be  received  by  them,  upon 
trust  to  place  out  the  same,  when  it  shall  come  into  (heir  hands,  at  in- 
teresf,  on  freehold  securities,  or  invest  it,  or  any  part  of  it,  in  the  pur- 
chase of  stock  of  the  United  States  of  North  America,  or  bank  stock 
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there,  wUh  the  approbaHon  of  the  wtfe  ;  and-  to  call  in  and  replace  the 
■ame,  and  xeinveat  the  lame,  and  the  produ^  thereof,  from  lime  to  time, 
upon  or  la  such  aecurities,  or  stock,,  ^ith  the  approbation  of  the  wife. 
It  is  not  an  unreasonable  interpretation  to  say,  that  the  wife,  who  sur- 
vived the  husband,  was  to  have  a  controlling  ageney,  within  the  limi- 
tation prescribed  by  the  contract.  She  has  not  an  arbitrary  and  unlimit- 
ed disdretion.  The  investment  is  restri<;ted  to  three  objects :  freehold 
securities.  United  States*  stock,  or  bank  stock  v  and  the  trustees  are  not 
authorised  to  miike  any  othe^  investment!  The  trustees  are  bound*  to 
make  the  investment  in  any.one  of  the  funds  mentioned,  which  the  wife- 
might  request  or  direct.  Ibid» 
14.  .The  husband  by  his  will  confirmed  the  marriage  settlemenl,  and  he  fur- 
ther declared,  **  that  if  the  sum  of  |^ 37,038  secured  to-be  paid  to  the 
trustcuBS  should  at  any  tim«  be  found  insufficient  to  raise  and  briug  into 
the  hands  of  the  trustees  the  clear  annual  sum  of  $2,222.22,  the  an- 
nuity secured  to  be  paid  to  his  wife  by  the  settlement,  then  the  trustees 
of  his  will  shall,  from  time  to  time,  transfer  to  themselves,  as  trustees  of 
.  the  settlement,  out  of  the  residuum  of  his  estate,  such  sum  or  sums  of 
money  as  may,  from  time.' to  time,  be  fqund  necessary  to  make  up  any 
deficiency  there  may  happen  to  be  between  the  (^urrent  amount  of  the 
interest  and  produce  of  the  pdncipal  sum,  and  the  amount  of  the  an- 
nuity;  BO  that,  in  no  event,  less  than  1^2,222.22  shall  be  raised  annually 
for  his  wife,  or  for  her  benefit  in  the  United  States."  The  personal 
estate  of  the  husband,  exclusive  of  the  sum  placed  iq  the  hands 
of  the  trusteea  of  Uie  annuilfr,  was  so  invested  as  to  produce  six  per 
centum  per  annum,  and  the  direction  of  the  wife  to  keep  invested 
in  six  per  cent.  9tock  of  the  United  States  the  $87,03^,  produced  a  de- 
ficiency itfthe  annuity,  which  she  claimed  to  have  miide  up  from  the 
residuaiy  estate.  The  wife  has  a  right  to  claim  this  deficiency  to  be  so 
made  up.    Ibid. 

CHARITABLE  USES. 

« 

'  A  lot  of  ground  had,  in  the  original  plan  of  an  addition  to  Georgetown,  been 
marked  "  for  the  Lutheran  church ;"  and  by  the  Grerman  Lutherans  of 
the  place,  had  been  used  as  a'  place  of  burial  from  the  dedication,  and 
who  had  erected  a  sphool  house  on  it,  but  no  church ;  exercising  acts 
of  protection  and  ownership  over  it  at  some  periods,  by  committees  ap- 
pointed by  the  German  Lutherans,  the  original  owner  acquiescing  in 
the  same.  This  may  be  considered  as  a  dedication  of  the  lot  to  public 
and  pious  uses :  and,  although  the  German  Lutherans  were  not  incorpo- 
rated, nor  wire  there  any  persons  who  as  trustees  could  hold  the  pro- 
perty, the  appropriation  was  also  valid  under  the  bill  of  rights  of  Mary- 
land. The  bill  of  rights,  to  this'  extent  at  least,  recognizes  the  doctrines 
of  the  statute  of  Elizabeth  for  charitable  uses ;  under  which,  it  is  well 
known,  that  such  uses  would  be  upheld,  although  there  was  no  specific 
grantee  or  trustee.  Ttiis  might  at  all  times  have  been  enforced  as  a 
charitable  and  pious  use,  through  the  intervention  of  the  government, 
is  parens  patrim,  \ty  its  attorney  general  or  other  law  officer.  It  was 
originally  consecrated  for  a  religious  purpose.  It  has  become  a  deposi- 
tory of  the  dead ;  and  it  cannot  now  be'  nsumed  by  the  heirs  of  the 
donor.    Beatty  4r  HUekU  vs.  SmU  etrol,    184.- 
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The  common  law  of  England  is  not  to  be  taken  Jn  all  reapecti  to  be  that  of 
America.  Oar  anpettors  brought  with  them  its  goperal  priacipies,  and 
claimed  it  aa  their  birth  right.  But  they  brought  with  them  and  adopted 
only  that  portion  whieh  was  applicable  to  their  situation.  Van  M$$ 
VB,  Pacard,    144. 

CONDITION, 

If  a  party  to  a  contract,  who  is  entitled  to  the  benefit  of  a  condition,  upon 
the  performance  of  which  his  responsibility  is  to  arise,  dispense  with  it, 
or,  by  any  act  of  his  own,  prevent  the  performance ;  the  opposite  party 
is  excused  from' proving  a  strict  compliance  with  the  conditions.  Thus, 
if  the  precedent  act  is  to  be  performed  at  a  certain  time  oi^  place,  and  a 
strict  perfermance  of  it  is  prevented  by  the  absence  of  the  petty  who 
has  a  right  to  claim  it;  the  law  will  not  permit  him  to  set  up  the  non- 
peifonpance  of  the  condition  as  a  bar  to  the  responsibility  which  his 
part  of  the  contract  had  imposed  upon  hini.  .  fVUHams  vs.  T%e  Bank 
of  the  United  States,    1Q2. 

CONSIDERATION. 

Damage  to  the  promissee  constitutes  as  good  a  consideration  as  benefit  to 
the  proraissor.     Towmley  vs.  Swnrall.    182. 

CONSTITUTION  OF  THE  UNITED  STATES, 

1.  There  is  nothing  in  the  constitution  of  the  United  States  which  forbids 

the  legislature  of  a  state  to  exercise  judicial  functiohs.     Satterl^e  vs. 
Matthew8on.    413.  , 

2.  Tliere  is  no  part  of  the  coostitutton  of  the  Uoite^  States  which  applies  to 

a  state.law  which  divested  rights  vested  by  law  in  an  individual,  pro- 
vided its  effect  be  not  to  impair  the  obligation  of  a  contract.    Ibid,    413. 

3.  A  tax  imposed  by  a  law  of  any  state  of  the  United  States,  or  under  the 

authority  of  such  a  law,  on  stock  issued  for  loans  made  to  the  United 
•States,  is  unconstitutional.     Weston  et, at.  vs.  7%e  City  Council  of 
Charleston.     449. 

4.  it  is  not  the  want  of  original  power  in  an  independent  soveVeign  state  to 

prohibit  loaAs  to  a  foreign  government,  which  restrains  the  state  legis- 
lature from  direct  opposition  to  those  made  by  the  United  States.  The 
restraint  is  imposed  by  our  constitution.  The  American  people  have 
conferred  the  power  of  borrowing  money  on  the  government,  and  by 
making  that  government  supreme,  have  shielded  its  action  in  the  exer- 
cise of  that  power,  from  the  action  of  the  local  governments.  The 
grant  of  the  power,  and  the  declaration  of  ^prcmacy,  are  a  declaration 
that  no  such  restraining  or  controlling  power  shall  be  exercised.  Ibid, 
468. 

CONSTITUTIONALITY  OF  STATE  LAWS. 

1.  The  act  of  the  assembly  of  the  stato  of  Delaware,,  by  which  the  construc- 
tion of  the  dam  erected  by  the  plain litfs  was  authorised,  shows  plainly 
(hat  tbis  is  one  of  those  many  creeks  passing  through  a  deep  level  marsh, 
adjoining  .the  Delaware,  up  Which  the  tide  flows  for  some  distance. 
The  value  of  the  property  on  its  banks,  must  be  enhanced  by  excluding 
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the  water  from  the  mtnh,  and  the  health  of  the  iohabitantt  probably 
improved.  Measurea  calculated  to  produce  theae  objects,  provided  they 
do  not  eome  in  collision  with  the  powers  of  the  general  government» 
are,  undoubtedly,  within  those  which  are '  reserved  to  the  states. 
The  measure  authorised  by  this  act,  stops  a  navigable  cretok,  and  must 
be  supposed  to  abridge  the  rights  of  those  who  have  been  accpstomed 
to  use  it.  But  this  abHdgement,  unless  it  comes  in  conflict  with  the 
constitution,  or  a  law  of  the  iTnited  States,  is  an  affair  between  the  go* 
vemment  of  Delaware  and  its  citizens ;  of  which  this  Couf  t  can  take  no 
cognizance.  WiUson  vs.  The  Block  Bird  Creek  Mar»h  Company, 
251. 
•  2.  If  congress  had  passed  any  act,  in  execution  of  the  power  to  regulate 
commerce,  the  object  of  which  was,  to  contiol  state  legislation  over 
these  small  navigable  creeks,  into  which  tl^e  tide  ebbs  and  flows,  and 
which  abound  throughout  the  lower  country  of  the  middle  and  southern 
states ;  the  Court  would  feel  not  much  difficulty  in  saying,  that  a  state 
*  law,  coming  in  conflict  with  such  act,  would  be  void.  But  congress  has 
passed  no  such  act.  The  repugnancy  of  the  law  of  Dehiware  is  placed 
entirely  on  its  repugnancy  to  the  law  to  regulate  commerce  with  foreign 
nations,  and  an^ong  the  several  states ;  a  power  which  has  not  been  so 
exercised  as  to  aflect  this  question.    Ibidt    262.  • 

3.  S^  and  M.  held  land  in  Luzerne  county,  Pennsylvania,  in  common,  nnder 

a  Connecticut  title.  A  division  of  the  land  was  made  between  them, 
and  S.  became  the  tenant  of  M.  of  his  part  of  the  land  thus  set  off  in 
severalty,  under  a  lease,  to  be  terminated  on  a  notice  of  one  yiear.  S. 
afterwards  obtained  a  Pennsylvania  title  to  the  land  leased  to  him  by  M.  * 
and  on  a  trial  in  an  ejectment  for  th6  land,  brought  by  M.  against  S., 
the  court  of  common  pleas  of  Bradford  county,  Pennsylvania,  held  that 
.S.,  having  held  the  land  as  tenant  of  M.,  could  not  set-up  a  title  against 
his  landlord.  Upon  a  writ  of  error  to  the  supreme  court  of  Pennsylvania 
in  1825,  it  was  held  that  **  the  relation  between  landlord  and  tenant 
could  not  exist  between  persons  holding  under  a  Connecticut  title.'* 
The  legislature  of  Pennsylvania,  on  the  8th  of  April  1826,  passed  an 
act  declaring  that  **  thd  relation  of  landlord  and  tenani  should  exist  and 
be  held  as  fully  and  effecttiiilly  between  Connecticut  settlers  and  Penn- 
sylvania clain\^nts,  as  between  citizens  of  the  commonwealth."  The 
case  came  again  before  the  supreme  court  of  Pennsylvania,  and  the 
judgment  of  the  court  of  common  pleas  of  Bradford  county  in  favour  of 
M.  the  landlord,  was  affirmed ;  that  court  having  decided  that  the  act 
of  assembly  of  the  8th  of  April  1826  was  a  constitutional  act,  and  did  • 
not  impair  the  validity  of  any  contract.  S.  brought  a  writ  of  error  to 
this  Court,  claiming  that  the  act  of  the,  assembly  of  Pennsylvania,  of 
the  8th  of  April  1826,  vras  unconatitutional.  Held,  that  the  act  was 
constitutional.    Satterlee  vs.  Matthewson,   880. 

4.  In  the  case  of  Fletcher  vs.  Peck,  6  Craneh,  87,  it  was  stated  by  Ihe  Chief 

Justice,  that  it  might  v^ell  be  doubted  whether  the  nature  of  society 
and  of  government  do  hot  prescribe  some  limits  to  the  legislative  power, 
and  he  asks,-**  If  any  be  prescribed,  where  are  they  to  be  found,  if  the 
property  of  an  individual  fairly  and  honestly  acquired,  may  be  seized 
without  compensation  ?**  It  is  no  wh'ere  intimated  hi  that  opinion,  that 
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a  stilo  stitute  which  divuU  a' vetted  right,,  is  rftpugnaiit  to  the  coofti- 
tutioD  of  the  United  States.    Ibid-    418. 

6.  A  tax  impeied  byi  law  of  any  state  of  the  United  States,  or  under  the 

authority  of  such  a  law,  on  8tocl[  issued  for  loans  made  to  the  United 
States,  is  unconstitutional.  We§ton  H  td.  vs.  The  dty  C!ouncU  of 
CharlesUm,  440. 
^.  It  is  not  the  want  of  original  power  in  an  independent  sovereign  state  to 
prohibit  loans  to  a  foreign  government,  which  restrains  the  state  legis- 
latures  from  direct  opposition  to  those  made  by.  the  .United  States.  The 
restraint  is  imposed  by  our  constitution.  The  American  people  hive 
conferred  the  power  of  borrowing  money  on  the  government,  and  by 
making  that  government  supreme,  have  shielded  its  action  in  the  eaer- 
else  of  tbat  power,  from  the  action  of  the  local  governments.  The  grant 
of  the  po^er,  and  the  declaration  of  supremacy,  are  a  declaration  that  do 
such  restraining  or  controlling  power  shall  be  exercised.   ,Ibid.    468. 

7.  The  lands  of  an  intestate  floscend  not  to  the  administrator,  but  to  the 

heir  ;.they  test  in  him».lial)le  to  the  debts  of  his  ancestor,  and  subject  to 
be  sold  for  those  debts.  The  ad'miiustrator  has  no  estate  in  the  land, 
but  a  power  to  sell  under  the  'authority  of  the  court  of  common  pleas. 
This  is  not  an  independent  power,  to  be  exercised  at  diecretion,  when 
th^  exigency  in  his  opinion  may  require  it ;  but  it  is  conferred  by  the 
<fourt,  in  a  state  of  things  prescribed  by  the  law.  The  order  of  the  court 
is  a  pre- requisite,  indispensable  to  the  very  existence  of  the  power;  and 
if  the  law  wbidh  authorises  the  court  to  make  the  order,  be  repealed, 
the  power  to  sell  can  never  come  into  existence.  The  repeal  of  such 
a  law  divests  ho  vested  estate,  but  it  is  the  exercise  of  a.  legislstive 
■  power,  which  every  legislature  possesses.  The  mode  of  subjecting  (be 
property  of  a  debtor  to  the  demands  of  a  creditor,  must  always  depeod 
on  the  wisdom  of  the  legislature.  The  Bank  of  Hamilton  vs.  Dud^ 
Uy*8  heirs.    523.  ' 

8.  J.  J.  died  in  New  Hampshire,  seised  of  real  estate  id  Rhode  Island, 

having  devised  the  same  to  his  daughter,  an  infant.*  His  executrix 
proved  the  will  in  New  Hampshire,  and  obtained  a  license  from  a  pro- 
bate court,  in  thdit  state,  to  sell  the  real  estate  of  the  testator  for  the 
payment  of  debts.  She  sold  the  real  estate  in  Rhode  Island  for  (hat 
purpose,  and  conveyed  the  same  by  deed ;  giving  a  bond  to  procure  a 
confirmation  of  the  conveyance  by  the  legislature  of  Rhode  Island. 
The  proceeds  of  the  sale  were  appropriated  to  pay  the  debts  of  the  in- 
testate. Held,  that  the  act  of  the  legislature  of  Rhode  Island,  which 
confirmed  the  title  of  the  purchasers,  was  valid.  WUkimon  vs.  Leland 
ei  al.    657. 

9.  That  government  can  scarcely  be  deemed  to  be  free,  where  the  rights  of 

property  are  left  solely  dependent  on  the  will  of  the  legislative  body, 
without  any  restraint.  The  fundamental  maxims  of  a  free  government 
seem  to  require  ;  that  the  rights  of  personal  liberty  and  private  property, 
should  be  held  sacred.  At  least,  no  court  of  justice  in  tltis  country 
would  be  justified  in  assuming,  that  the  power  to  violate  or  disregard 
them,  a  power  so  repugnant  to  the  common  principles  of  justice  and 
civil  liberty,  lurked  under  any  general  grant  of  legislative  authority,  or 
Ought  to  be  implied  from  any  general  expressions  of  the  will  of  the 
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*  people.  The  people  ought  not  to  be  presumed  to  pert  with  rights  so 
vital' to  their  security  and  well  being,  without  very  strong, and  direct 
expressions  of  such  an  inteodoo.    Prid,    657. 

CONSTRUCTION  OF  STATUTES. 

1.  Where  English  statutes,  such  for  instance  as  the  statute  of  frauds,  and 

the  statute  of  limitations,  have  been  adopted  into  our  own  le^lation ; 
the  known  and  settled  construction  of  those  statutes  bj  English  courts 
of  law,  has  been  considered  as  silently  incorporated  into  the  acts ;  or 
has  been  received  with  all  the  weight  .of  authority.  Ptnnoek  et  al, 
vs.  Dialogue,    18. 

2.  Patents  and  patent  rights. 

S.  Where  the  question  upon  the  constniction  of  the  statute  of  a  state  res- 
tive to  real  property,  has  been  settled  by  any  judicial  decision  in  the 
state  where  the  land  lies;  this  Court,  upon  the  uniform  principles  adopt- 
tA  by  it,  would  recognise  that  de<usion  as  a  perl  of  the  local  law.  Oard- 
net  vs.  CoUim.    85. 

4.  Descents.  ^  '  ' 

5.  State  laws. 

6.  The  2d,  8d  and  4th  sections  of  the  act  of  January  6, 1800,  entitled  **  an 

act  for  the  relief  of  persons  imprisoned  for  d6bts,"  make  provision  for 
the  discharge  of  persons  confined  under  execution  i  and  the  5th  section 
extends  "  the  privileges  and  relief"  of  that  act,  to  persons  In  confine- 
ment, against  whom  judgment  is  obtained,  but  no  execution  issued. 
Under  the  provisions  in  favour  of  persons  charged  in  execution,  on  the 
day  of  arrest  a  notice  may  be  served  upon  the  person  at  whose  suit  they 
are  confined,  and  at  the  end  of  thirty  days,  they  may  be  discharged. 
By  the  5th  section  it  is^  enacted,  "  that  any  persoh  imprisoned  upon 
process  issuing  from  any  court  of  the  United  States,  ^xoept  at  the  suit  of 
the  United  S^tes,  in  any  civil  action,  against  whom  judgment  has  been 
or  shall  be  recovered,  shall  be  entitled  to  the  privileges  and  relief  pro- 
vided by  this  act,  after  the  expiration  of  thirty  days  from  the  lime  such 
judgment  has  been  or  shall  be  rekovered ;  though  the  creditor  should 
not  within  that  time  sue  out  his  ezeeution,  and. charge  the  debtor 
therewith."  It  has  been  argued  that,  under  this  section,  the  de- 
fendant must  remain  in  prison  thirty  days  after  judgment,  before  he 
can  sue  out  his  notice  to  the  plaintiff;'  thus  requiring  him  to  remain 
sixty  days  in  confinement,  in  the  casM  which  come  under  thif  section; 
whereas  he  remains  but  thirty  days,  when  confined  under  execution. 
There  can  be  no  reason  for  this  distinction  ;  and  in  fiivour  of  liberty, 
and  with  a  view  to  consistency,  the  .constnictiop  should  be  otherwise. 
If  such  were  the  true  construction,  the  relief  would  not  be  the  jame  as  Is 
extended  to  debtors  of  the  other  class.  The  day  of  eniering  judgment 
under  the  5th  section,  is  the  day  that  corresponda  to  the  day  of  arrest, 
under  the  previous  provisions.of  the  law :  and  therefore  in  thir^  days 
after  the  judgment,  the  defendant  may  be  discharged ;  compljring  with 
tli9  other  requisitions  of  the  law.  The  Bank  of  the  Uniied  States  vs. 
Weieiger,    349. 

7.  The  act  of  the  80th  of  Ma^h  1802,  having  described  what  should  be  con- 
*  sidered  as  the  Indian  country  at  that  time,  as  well  as  atany  future  time, 

when  purchases  of  territory  should  be  made  of  the  Indians ;  the  carrying 
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of  spirituous  liquors  into  a  territory  so  purchtsed  after  March  1802,  al- 
though tlM^ame^ould  beat  the  time  frequented  and  inhabited  exclu- 
sively by  Indians,  would  not  be  an  ofienee  within  the  meaning  of  tlie 
before  mentioned  acts  of  congress,  so  as  to  subject  the  goods  of  the 
trader,  found  in  company  with  those  liquors,  to  seizure 'and  forfeiture. 
Jtmeriean  Fw  Company  vs.  The  United  Stmt^t.    868. 

8.  A  legislative  act  is  to  be  interpreted  according  to  the  intention  of  the 

legislatuie  apparent  u|>on  its  face.  Every  technical  rule,  as  to  the  con- 
struction or  force  of  particular  terms,  must  yield  to  the  clear  ezpressioo 
of  the  ptitmouot  will  of  the  legislature.  WUkinson  wa,  Lekmd  et  aL 
662. 

9.  The  legislative  and  judicial-  authority  of  New  Hampshire  were  bounded 

by  the  territory  of  that  state,  and  could  not  be 'rightfully  exercised  to 
pass  estates  lying  in  another  state.  The  sale  of  real  estate  in  Rhode 
Island,  by  an  executrix,. under  a  license  granted  by  a  court  of  probate 
of  New  HampsHire,  was  void ;  and  a  deed  executed  by  her  of  the  estate 
was,  propria  vigore,  inoperative  to  pass  any  title  of  the  testator  to  aoj 
lands  described  therein.    Und.    655. 

10.  By  the  laws  of  Rhode  Island,  the«probate  of  a  will,  in  the  proper  probate 
court,  is  understood  to  t)e  an  indispensable  preliminary  to  eeCablish  the 
right  of  the  devisee ;  and  then  his  title  relates  back  to  the  death  of  tbe 
testator.    Ibid.    665. 

11.  The  act  of  the  legislature  of  Maryland,  passed  in  1796,  ch.  47,  sec.  13, 
declares  **  that  all  persons  capable  in  law  to  make  a  valid  will  and  testa* 
jnent,  may  grant  freedom  to,  and  effect  the  manumission  of  any  slave 
or  slaves  belonging  to  such  person  or  persons,  by  his,  her,  or  their  Ia«t 
will  and  testament,  and  such  manumission  of  any  slave  or  slaves  may 
be  made  to  take  effect  at  the  death  of  the  testator  pr  testators,  or  at  such 
other  period  as  may  be  limited  in  such  last  will  and  testament ;  provided 
always,  that  no  manumission  by  last  will  and  testament  shall  be  effectual 
to  give  freedom  to  any  slave  or  slaves,  if  the  same  shall  be  to  the  pre- 
judice of  creditors,  nor  unless  the  said  slave  or  slaves  shall  be  under  tbe 
age  of  forty- five  years,  and  able  to  work  and  gain  a  sufficient  main' 
tenance  and  litelihood  at  the  time  the  freedom  given  shall  commence.** 
The  time  of  freedom  of  the  appellee  in  this  case,  commenced  when  be 
was  about  eleven  years  old.  Held,  that  hia  manumission  by  will  was 
valid.    Le  Grand  vs.  DamaU.    664. 

12.  The  court  of  appeals  of  Maryland  has  decided  that  a  devise  of  property 
real  or  personal  by  a  master  to  his  slave,  entitles  the  slave  to  his  freedom 
by  necessary  implication.  This  Court  entertains  the  same  opinion. 
IHd,    670. 

CONTRACTS. 

Upon  a  deposit  being  made  in  the  bank  of  the  commonwealth  of  Kentucky, 
the  cashier  gave  under  his  hand  a  certificate  that  there  had  been  **  de- 
posited to  the  credit  of  W.  P.'&  W.,  ^7730,81,  which  is  subject 
to  their  order  on  presentation  of  this  certificate."  The  deposit  was 
made  in  the  notes  of  the  bank,  and  when<the  same  were  deposited,  and 
when  demand  of  payment  was  made,  the  notes  were  passing  at  one  half 
their  nominal  value.     When  the  certificate  was  presented  to  the  bank. 
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Ihe  mhiei  oHered  to  piy  IheimouotiD  llie  note*  of  the  bkok,  but  Ihey 
tttaied  to  racelTO  piymiuit  in  my  thing  but  gottl  or  silver.  The  Ian- 
gai^a  of  the  certificate  ii  oxptcftiTe  oPa  general, not  a  apeci&c  deposit; 
and  the  act  of  iacorpormtion  ii  aipma,  that  the  bank  ihajl  pay  and  re- 
deem their  bllli  in  gold  or  ■llier.  The  Iranileflon  then  wai  equivalent 
^  '  to  receiving  and  depaatting  the  gold  or  silver;  If  ttie  bank  did  not  so 
underaland  it  thty  might  have  refused  to  receive  It ;,  and  the  plaintiflj 
would  eerluiiily  bive  recOTered  Ihe  gold  and  silver,  to  the  amount  Upon 
the  faca  of  ibe  billi.  TIU  Bank  of  lie  CommbnioeoUh  a/Xentutkg 
'  T*.  Wettm  tt  oL    S29. 

COURTS. 

I.  It  ianogronndofraveraal,  th«  the  court  bislow  omitted  to  give  dkec- 
tions  to  the  jury  upon  any  points  of  laiv  which  might  arise  In  tho  cause, 
where  it  was  dot  requeaied  by  eilher  party  at  the  trial.  It  is  lufficicnt 
that  Ibe  court  has  given  no  erroneous  directions.  Ptttnoek  tl  al,  vs. 
DiaUgut.     16. 

!•  If  eilher  parly  canaide'n  any  point  presented  by  th*  evidence  omllted  to 
the  charge  of  the  court.  It  is  competent  fbr  such  party  to  require  an 
opinion  frorli  Ihe  court  upon  that  paint.  The  court  cannot  1m  presumed 
to  do  more,  in  ordinary  eases,  than  to  eipresi  Its  opIoioD  upon  questians, 
which  the  parties  Ihenmlves  bavo  raised  on  Ibe  trial.     IbH.     16. 

3.  A  court  cannot  be  required  to  ^vo  an  Instruction  to  the  jury  astoth*  la- 

lation,  light  and  credibility  of  the  testimany  adduced  by  the  parties  in  a 
canso.     Van  JVa>  vs.  Patard.     149. 

4.  In  a  contrarcrsy  belween  two  nations  concern ing  nati.ona1  boundary,  it  is 

scarcely  possibia  that  the  couiU  of  either  ihoul J  refuse  ID  abide  by  the 
mnuuies  adopted  by  its  own  governmenL  Tliere  being  no  common 
tribunal  to  decide  belweea.tbem,  each  determiacs  for  itself  on  Its  own 
rights  ;  and  If  they  cannot  adjust  their  differences  peaceably,  Ibe  right 
lemaini  nilh  the  strongest.  Tbe  judiciary  Is  not  that  department  of 
Ihe  government,  to  whicb  the  assertion  of  ita  inlareita  against  foreign 
powera  is  confided ;  and  its  duly  commonly  is  to  decide  opon  individual 
rights,  according  to  those  piiitcipies  which  the  political  deparlments  of 
the  nation  have  etta^lished.  If  the  course  of  tbe  nation  has  been  a 
plain  one,  Its  courts  would  hesitate  topronounce  it  erroneous.  Ibid,  307. 

6.  However  individual  judges  might  construe  the  treaty  of  St  Ildefonso,  It 

Is  the  ptovincB  of  the  Court  to  conform  ita  dsciiions  to  the  will  of  the 
legislature.  If  that  will  has  been  clearly  expressed.  lUd.  107. 
B.-  After  Ihe  acts  of  sovereign  power  over  the  lerriloiy  in  dispute  with  Spain, 
which  have  been  exercised  by  Ihe  legislature  and  government  oflhe  Unit- 
ed Stales,  aswrling  Ihe  American  construction  of  the  tiealy  by  whicb  Ihe 
government  claims  it ;  to  maintain  the  opposite  construction  in  fts  awn 
cowts  would  certainly  be  an  anomaly  in  the  hlslory  and  practice  of  na- 
tions. If  those  departments  which  are  entrusted  with  Ihe  foreign  in- 
tercotiree  oflhe  nation,  which  assert  and  mafntain  lis  iatereetl  agdost 
foreign  powers,  have  unequivocally  asserted  its  rights  of  dotfiinion  over 
■  Mtuotry  of  wlilch  It  is  in  possession,  and  which  it  elalmi  indei  a  traa- 
'  Iji  if  the  legislature  has  aettad  on  the  conatniction  thus  aaaerted ;  it  Is 
not  In  Its  own  conrls  thai  this  coiutnieUon  is  [o  be  denied.    I^d.   W>. 

7.  Tbe  Court  refused  to  revefM  the  decree  of  tl(«  clKtilt  court  of  tbe  couDly  of 
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Washington,  ulthongh  tn  error  had  been  committed  in  proceeding  under 
mandate  from  this  Court;  as  no  benefit  would  result  to  the  appellAot 
from  a  reversal.     CantpbeWi  Executor  $  Ya.  Pratt.    354. 

8.  A  dii»(rict  court  of  the  United  Slates,  performing  the  appropriate  doty  of 

a  district  court,  i«  not  sitliog  as  a  circuit  court,  because  it  poues>es  the 
powers  of  a  circuit  court  also.  Soutkwiek  et  al.  vt.  The  Postmaster 
General,    442. 

9.  The  power  of  the  inferior  court  of  a  state  to  make  an  order  at  one  term  v 

of  another,  is  of  a  character  so  peculiarly  local,  a  proceeding  so  necef  • 
sarily  dependenton  (he  judgment  of  the  revising  tribunal,  that  the  judg- 
ment of  the  same  is  considered  authority,  and  this  Court  is  disposed  to 
conform  to  it.     The  Bank  of  Hamilton  vs.  Dudley^*  heirs.    522. 

10.  That  a  court  of  record,  whose  proceedings  are  to  be  proved  by  the  record 

alone,  should,  at  a  subsequent  term,  determine  that  an  order  was  made 
at  a  previous  term,  of  which  no  trace  could  be  found  on  its  records,  and 
that  too,  afler  the  repeal  of  the  law  which  gave  authocity  to  make  such 
an  order ;  is  a  proceeding  of  so  much  delicacy  and  danger,  which  '» 
liable  to  so  much  abuse,  that  some  of  the  Court  question  the  existence 
of  the  power.     Ibid,    622. 

11.  The  judicial  department  of  every  government  is  the  rightfuf  expositor  of 

its  laws,  and  emphatically  of  its  supreme  law.  If  in  a  case  depending 
before  any  court  a  legislative  act  shall  conflict  with  the  constitottoD,  it 
is  admitted  that  the  court  must  exercise  its  judgment  on  both,  and  ikit 
the  constitulion  must  control  the  act.  The  court  must  determine  whe* 
ther  a  repugnancy  does,  or  does  not  exist,  and  in  making  this  determt- 
nation  must  construe  both  instruments.  That  it«  construction  of  the 
one  is  authority,  while  its  construction  of  the  other  Is  to  be  disregarded, 
is  a  proposition  for  which  this  Court  can  perceive  uo  reason.  Ibid. 
524. 

12.  When  the  court  was  asked  to  instruct  the  jury  upon  a  particular  poiot,  if 

they  believed  from  the  evidence  certain  ficts,  and  there  was  not  the 
slightest  evidence  from  which  the  jury  had  a  right  to  believe  the  exis- 
tence of  any  such  facts,  the  court  ought  not  to  have  gi\*cu  such  instruc- 
tions, since  they  were  calculated  to  mislead  them,  and  raise  a  mere 
speculative  question.     Chirac  vs.  Reinecker,    625. 

COURTS  OF  THE  DISTRICT  OF  COLUMBIA. 

It  was  assumed  on  the  argument  by  the  counsel  on  both  sides,  that  the  cir- 
cuit court  of  the  county  of  Washington  in  the  distiict  of  Columbia,  i* 
vested  with  the  same  power  in  relation  to  intestate's  estates  in  th.u 
county,  that  is  possessed  by  a  county  court  In  Maryland  over  lands 
lying  within  the  county.     Thompson  vs.  Tolmie,    1<>2. 

COURTS  OF  THE  UNITED  STATES. 

1.  District  conrts  of  the  United  States. 

2.  Admitting  that  the  legislature  ofOhio  can  give  an  occupant  claimant  a  rij^ht 

to  the  value  of  his  improvements,  and  authorise  him  to  retain  possef^ioa 
of  the  land  he  has  improved,  until  he  shall  have  received  that  value; 
and  assuming  that  they  may  annex  conditions  to  the  change  of  possev 
sion,  wliich,  so  far  as  they  are  constitutional,  must  be  respected  in  jU 
courts ;  still,  the  legislature  cannot  change  radically  the  mode  of  pro- 
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eeeiling  preicribed  for  tbe  courts  of  iha  Uoiled  SUHi,  or  direct  thoae 
.court*  in-B  tiial  ■! 'common  lAw,  to  appoint  commiaiioDon  for  ihe  decl- 
aion  ofqiMslions  which  a  court  of  comiAon  law  loliat  submit  to  ■  jury. 
Th«  Bank  ef  Hamilton  n.  Dudley' i  htin.    S26. 

DEBTS. 

1.  It  i*  admltlod  thai  the  title  of  a.a  heir  by  deioeat  In  the  real  eitale  of  hi* 
■DCeitor,  and  of  a  deiliee  of  an  citato  uncOnditiDDally  detiieil  to  him, 
.  is  upon  the  deilh  of  the  parly  under  nhom  he  cUlnia  Inmedialely  de- 
volved upon  bim,  and  he  icquirga  a  vested  estate.  But  this,  though 
true  In  a  general  saoie,  still  leaves  his'  titls  encumbered  with  all  the 
liens,  which  have  beca  crested  by  the  parly  In  his  life  lime,  or  by  law 
at  his  decease.  It  is  notan  unqualified,  though  It  may  be  a  veatfl  in- 
terest, and  it  confers  no  title,  eicept  to  what  rcmaina  after  every  such 
lien  is  discharged.     Wilkinson  vs.  Ltland  et  ol.    693. 

3.  By  Ihe  laws  of  Rhode  Island,  ai  well  as  of  all  the  New  England  stales, 
the  teal  eilale  of  inleelalas  staoda  chargeable  <rlth  the  payment  of  their 
debt)  upon  adefieiency  of  aaeeu.    Ibid.   8fi8. 

DEPOSITIONS. 

Evidence. 

DESCENTS. 

1.  TheataluteofdeaiientsorRbodelsland,  of  1822,  eoaclf,"  that  when  any 

per»n  having  title  to  any  real  estate  or  iaherilance  shall  die  inlestale 
as  lo  such  estate,  it  shall  descend,  and  pass  in  equal  portions  to  his  oi 
her  kindred  in  the  following  course."  It  then  provides.  "  if  there  be 
no  father,  then  to  the  mother,  brother,  end  sister  of  such  intestate,  and 
their  deacendanti,  or  such  of  them  as  there  b« ;"  and  then  declares.  In 
the  nature  of  a  proviso,  that  "  wbea  the  title  to  any  estate  of  Inherit- 
ance, as  to  which  (he  person  haying  such  title  shall  die  intestate,  canie 
by  descent,  gift,  or  davlsa  from  Ihe  parent  or  other  kindred  of  the  in- 
teatale,  aod  such  ^nlealate  die  without  children ;  auch  eatate  shall  go  to 
Ihe  kin  next  to  the  inlestale,  of  Ihe  blood  of  ihe  person  from  whom  such 
eslate  came  ordescendeii.if  any  there  be."    QardntT  vs.  Collini.    5S. 

2.  An  estate  situated  in  Rhode  Island  was  devised  by  John  Collini  to  his 

daughter,  Mary  Collids,  in  fee;  Mary  Colli  as  inlcrmairled  with  Caleb 
Gardner,  and  upon  her  death,- in  1 806,  Ihe  estate  descended  to  hat 
three  children,  John,  George,  and  Mary  C.  Gardner.  John  and  Geoi^ 
Gardner  died  intestate  and  without  issue,  and  Maiy  C.  Gardner,  aa  heir 
lo  her  bmlhers,  became  seised  of  the  whole  estate,  and  di«d  in  1S23. 
Held,  Ihal  under  Ihe  provisioas  of  the  law  of  descents  of  Rhode  Island, 
nn-lhirdB  of  the  eslate  of  Mary  C.  Gardner  descended  to  Samuel  F. 
Gaidner,  EUm  Phillips,  formeriy  Eliza  Gardner,  and  Mary  Clarke,  for- 
merly Mary  Gardner,  children  of  Caleb  Gardner  by  a  former  marriage; 
Ihey  being  brothers  and  sisters  of  th«  half  hlood  of  Blary  C.  iJardner ; 
it  being  admitted  thal'lho  remainmg  ona-third,  which  Mary  C.  Gardner 
took  by  imihedialf  descent  from  her  mother, tMloogs  tq  the  heirs  of  Ihe 
whole  bhiod  of  John  Collins.  Ibid.  86. 
a.  Thepbr*<e'-arthebloadi">ii  the.  statute,  indudea  the  half  blood.  This 
is  the  Datural  meaning  of  the  word  "'blood,''  standing  alone,  and  unei- 
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pi  lined  by  any  context.  A  htlf  brother  or  sister  is  of  the  blorod  of  the 
intestate ;  for  each  of  them  has  some  of  the  biood  of  a  comniQD  parent 
in  his  or  her  yeins.  A  person  is  with  the  most  strict  propriety  of  lan- 
guage affirmed  to  be  of  the  blood  of  another,  who  lias  any,  however 
small,  a  portion  of  the  same  blood  derived  from  a  common  ancestor.  In 
the  common  law,  the  word  "  blood"  is  used  in  the  same  sense.  When- 
ever it  is  intended  to  express  any  qualification,  the  word  whole  or  half 
blood  is  generally  used  to  designate  it,  or  the  qualification  b  implied 
*  from  the  context,  or  known  principles  of  law.    Ibid,    87. 

4.  A  descant  from  a  parent  to  a  child  cannot  be  construed  to  mean  a  descent 

through*  and  not  from  a  parent.  So  a  gift  or  devise  from  a  parent,  must 
be  construed  to  mean  a  gift  or  devise  by  the  act  of  that  parent,  and  not 
by  that  of  some  other  ancestor  more  remote  passing  through  the  parent. 
Ibid,    90. 

5.  It  is  true,  that  in  a  sense  an  estate  may  be  said  to  come  by  descent  frobi 

a  remote  ancestor  to  a  person  upon  whom  it  has  devolved,  through  maoy 
intermediate  descents.  But  this,  if  not  loose  language,  ia  not  that  sense 
which  is  ordinarily  annealed  to  the  terms.  When  an  estate  is  said  to 
have  descended  from  A.  to  B.,  the  natural  and  obvious  meaning  of  the 
words  is,  (hat  it  is  an  immediate  descent  froth  A.  to  B.     Ibid.    91. 

6.  At  the  common  law,  a  man  might  sometimes  inherit  Who  was  of  (he 

whole  blood  of  the  intestate,  who  could  not  have  inherited  from  the  first 
purchaser. ,  As  in  the  case  of  a  purchase  of  an  estate  by  a  son  who  dici 
wKhout  issue,  and  his  undo  inherits  the  same,  and  dies  without  issue ; 
the  father  may  inherit  the  same  from  tho  uncle,  although  he  could  not 
inherit  from  his  own  son.    Ibid.    93. 

7.  By  the  law  of  descent  of  Maryland,  a  person  claiming  as  heir  must  prove 

himself  heir  of  the  person  last  seised  of  the  estate ;  and  if  an  intestate 
leaves  a  brother  of  the  whole  blood  who  survived  him  and  died  without 
issue,  and  without  having  ever  been  actually  seised  of  the  estate,  the 
estate  will  descend  to  the  half  blood  of  the  person  so  seised.  Chirac 
vs.  Reinecker.    625. 

8.  It  is  admitted  that  the  title  of  an  heir  by  descent  in  the  real  estate  of  his 

ancestor,  and  of  a  devisee  of  an  estate  unconditionally  devised  to  him, 
is  upon  lYifi  death  of  the  party  under  whom  he  claims  immediately  de- 
volved upon  him,  and  he  acquires  a  vested  estate.  But  this,  though 
true  in  a  general  sense,  still  leaves  his*title  encumbered  with  all  the 
Hens,  which  have  been  created  by  the  party  in  his  life  time,  or  by  law 
at  his  decease.  It  is  not  an  unqualified,  though  it  may  be  a  vested  in- 
terest, and  it  confers  no  title,  except  to  what  remains  after  every  such 
lien  is  discharged.     IVilkinson  vs.  Ltlafid  et  al.    658. 

9.  By  the  laws  of  Rhode  Island,  as  well  as  of  all  the  New  England  stale*, 

tho  real  estate  of  intestates  stands  chargeable  with  the  payment  of  their 
debts  upon  a  deficiency  of  assets.    Ibid.    658. 

DEVISE  AND  BEQUEST. 

1.  The  testatrix  directed  that  the  interest  of  certain  funds  should  be  applied 
"  to  the  proper  education"  of  certain  persons  her  nephews,  "  so  that 
they  may  be  severally  fitted  and  accomplished  in  some  useful  trader 
and  gave  to  each  of  them  "  who  should  live  to  finish  his  education  or 
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reach  the  age  bf  tifenty-one  years  of  age,  one  hundred  pounds  to  set 
him  up  in  his  trade.**  She  also  gaye  the  whole  of  her  estates  of  every 
description,  to  be  'equally  divided  among  certain  persons,  ^ho  sliould 
he  living  when  the  interest  applicable  to  the  education  of  her  nephews 
•should  cease  to  be  required,  they  being  some  of  the  persons  among 
-  whdm  the  same  was  to -^e  divided ;  and  she  directed  that  so  long  as  any 
one  oCthe  three  nephews  who  should  lirej  had*  not  finished  his  educa- 
tion, or  arrived  at  the  age  of  twenty-on^  years,  the  division  of  the  pro- 
perty so  devised  and  given,  should  be  deferred,  and  oo  longe'r. 
' .  The  CouEt  do  not  think  that  in  ascertaining  the  tmobiit  appircable.  to  the 
education  of  the  appellant/  one  of  the  learned  professions  may  be  taken 
-as  the  standard,  with  as  much  propriety  as  the  tiide  or  art  of  a  me- 
chanic. The  distinction  between  a  profession  and  a  trade  is  well  un- 
•  derstood;  and  they  are  se^om,  if  ever,  confounded  with  each  other  in 
(trdinary  language.  If  the  testatrix. had  contemplated  what  in  the 
Common  intercourse  of  society  is  denominated  a  profession  ^  she  would 
scarcely  have  used  a  term,  which  is  generally  received  as  denoting  a 
mechanical  art.  But  the  bequest  is  not  confined  to  the  expense  of  acquir- 
ing the  trade,  so  as  to  be  etfabled  to  exercisQ  It  in  the  common  way.  The 
testatrix  intended  such  an  education  as  would  fit  her  relations  to  hold 
a  distinguished  place  in  that  line  of  life  in*  which  she  designed  them 
to  move.  The  sum  allofwed  for  the  object  ought- to  be  liberU,  such  «8 
would  accomplish  it,  if  the  fund'from  which  it  was  to  be  drawn  would 
permit  it.    Ddndtidge  vs.  WoBhington'i  Exeeutdrs,    8T7.* 

DISTRICT  COURTS  OF  THE  UNITED  STATES. 

A  district  court  of  the  United  States,  performing  the  appropriate  duty  of  a 
district  court,  is  not  eitting  as  a  circuit  court,  because  it  poisesses  the 
powers  of  a  circuit  court  also.  Southwiek  et  al,-vB,  The  Postmaster 
General,    442. 

EJECTMENT.  • 

Where  A.  was  the  real  landlord  of  the  premises  in  controversy  in  an  eject- 
ment, and  employed  counsel  to  defend  the  suit,  but  was  not  a  pai;ty 
defendant  on  the  record,  the  record  of  the  recovery  in  the  ejectment, 
when  offered  in  evidence  in  an  action  of  trespass  for  mesne  profits 
against  B.,  is  ^ot  conclusive  evidencer  of  title  in  the  plaintiffii ;  but  it  is 
prima  facie  evidence  thereof,  and  is  evidence  of  the  plaintiffii'  posses- 
sion ;  but  B.  may  controvert  the  titIe,of  the  plaintiffii.'  As  to  third  per- 
sons, strangers  to  the  suit,  the  record  i^  evidence  to  show  possession 
of  the  property  in  t^e  plaintiffii.    Ihid.  .  622. 

EQUITY. 

It  is  well  settled,  both'  in  the  court  of  Kentucky  and  in  this  Court,  that  a 
possessidn  which  will  l>ar  an  ejectment,  is  also  a:  bar  in  equity.  Hunt 
vs.  Wkkliffe.    212.  "        . 

ERROR. 

Th^  Court  refused  to  reverse  the  decree  of  the'circuit  court  of  nie  county 
bf  WashmgtOflr,  although  an  error  had  been  committed  in  proceeding 
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ERROR. 

under  the  mandate  from  this  Court ;  as  no  benefit  would  result  to  the 
appellant  from  a  reversal.     CampbeWi  Executor 9  vs.  Pratt.    3j4. 

feVIDENCE. 

1.  It  is  undoubtedly  true,  that  questions  respecting  the  admissibility  of  eri- 

dence,  are  entirely  distinct  from  those  which  refer  to  its  sufficiency  or 
.effect.  Tliey  arise  in  dilFcrent  stages  of  the  trial ;  and  cannot,  with 
strict  propriety,  be  propounded  at  tiic  same  time.  The  Coluifibian  /li- 
snranee  Company  vs.  Lawrence*    44. 

2.  Presumptions  from  evidence  of  the  existence  of  particular  facts,  are  in 

many  cases,  if  not  in  all,  mixed  questions  of  law  and  fact.  If  the  evidence 
be  irrelevant  to  the  fact  insisted  upon,  or  be  such  as  cannot  fairly  war- 
rant a  jury  in  presuming  it,  the  court  is  so  far  from  being  bound  to  in> 
struct  them  that  they  are  at  liberty,  to  presume  it,  that  they  would  err 
in  giving  such  an  instruction.  The  Bank  of  the  United  Statee  vs.  Cor- 
coran.   133. 

3.  A  court  cannot  be  required  to  give  an  instruction  to  the  jury  as  to  the  re- 

lation, right  and  credibility  of  the  testimony  adduced  by  the  parlies  in 
a  cause.     J'an  JK'esB  vs.  Pacard.     149. 

4.  In  an  action  originally  commenced  against  A.  and  B,.  as  partners,  upon  au 

alleged  engagement  by  the  firm,  and  where  A.,  who  was  not  found  or 
served  with  process,  was  oflered  as  a  witness  in  favour  of  13.,  having 
been  released  by  B.,  the  Court  said ;  "  It  is  to  be  premised  that  the  ouly 
ground  upon  which  the  objection  can  be  rested  is  the  supposed  interest 
of  the  witness  in  the  event  of  the  cause ;  since  the  suit  having  regularly 
abated  as  to  him  by  the  return  that  he  was  *'  no  inhabitant,**  he  was  do 
more  a  party  to  it,  than  he  would  have  been  had  his  name  been  alto- 
gether omitted  in  the  declaration.  As  to  the  objection  upon  the  score 
of  interest,  it  is  sutFictcnt  to  remark,  that  it  was  manifestly  hostile  to  the 
parly  in  whose  favour  he  testified,  and  who  offered  it  in  evidence ;  since 
the  plaiiitill!*'  recovery  against  the  defendant,  and  satisfaction  frombim, 
would  be  a  bar  to  their  action  against  the  witness ;  and  the  release  of 
A.  protected  him  against  any  action  which  A.  might  bring  against  hioi 
for  contribution  or  otherwise."     Le  Roy  et  al.  vs.  Johnson.     194. 

5.  .Undoubtedly,  the  presumption  is  in  favour  of  the  validity  of  every  grant 

issued  in  the  forms  prescribed  by  law ;  and  it  is  incumbent  on  him  who 
controverts  it  to  support  his  objections.  The  whole  burtheu  of  proof 
lies  on  him.  But  if  his  objections  depend  on  facts,  those  facts  must  be 
submitted  to  a  jury.  If  opposing  testimony  be  produced,  that  testimony, 
also,  must  be  laid  before  the  jury ;  and  the  court  may  declare  the  l.iw 
upon  the  fact,  but  cannot  declare  it  on  the  testimony.  Patterson's 
Lessee  vs.  Jenks.    227. 

6.  Whatever  an  agent  does  or  i:ays  in  reference  to  the  business  in  which  he 

is  at  the  time  employed,  and  within  the  scope  of  his  authority,  is  done 
or  said  by  the  principal ;  and  may  be  proved,  as  well  in  a  ciiminal  as  a 
civil  case,  in  like  manner  as  if  the  evidence  applied  personally  to  the 
principal.    Jlmerican  Fur  Company  vs.  The  United  States.    364. 

7.  Where  two  or  mure  persons  are  associated  together  for  the  same  illegal 

purpose,  any  act  or  declaration  of  oneof  the  parties  in  leference  to  the 
contmon  object,  and  forming  a  part,  of  the  res  gesta,  may  t>e  given  in 
evidence  against  the  other.    Ibid.    365. 
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8.  After  tbe  plaidtifls  had  proved,  by  a  aarveyor,  that -most  of  th«  lines  and 
street^  in  "  Howard's  late  addition  to  Baltimore  town"  had  been  run  by 
him  as  the  same  were  marked  in  a  particular  plot,  upon  whleh  was  the 
lot  of  ground  for  which  the  ejectment  was-brought,  they  gave  the  plot 
so  authenticated  in' evidence.  This  was  contained  in  a  volume  in  which 
were  abo  other  plots.  The  defendant  then  offered  in  evidence  another 
plot,  in  the  same  volume,  but  gave  no  evidence  to  authenticate  it, 
claiming  to  use  the  same  in  evidence,  as  it  was  authenticated  in  the 
satee  volume  in  which  was  that  eihibited  by  tbe  plaintiffs.  It  was  held, 
that  the  whole  volume  was  not  in  evidence ;  and  if  the  defendant  meant  to 
use  any  plot  in  the  same,  it  wis  his  duty  to  establish  it  by  competent 
proof  of  its  particular  authenticity.  Chirac  tt  al,  vs.  Reinecker,  619'. 
*  9.  Evidence  to  establish  heirship  and  pedigree,  had  been  obtained  under  a 
commission  issued  for  that  purpose  to  France,  in  an  action  of  ejectment, 
in  which  the  plaintiffs  bad  recovered  the  lots  of  ground  for  which  this 
suit  was  instituted.  In  the  course  of  that  trial,  a  bill  of  exceptions  wa^ 
tendered  by  the  plaintiffs  and  sealed  by  the  court,  in  which  the  evidence 
contained  in  the  commission  was  inserted.  The  commission  and  the 
testimony  obtained  under  it  were  afterwards  lost.  In  ah  action  for 
mesne  profits^  brought  by  the  plaintiffs  in  the  ejectment,  against  the 
landlord  of  the  defendant  in  the  suit,  who  had  employed  counsel  to  op- 
pose  the  claims  of  the  plaintiffs,  but  who  Was  not  a  party  to  tbe  suit  on 
record ;  it  was  held,  that  the  testimony,  as  copied  into  the  bill  of  excep- 
th)ns,  was  legal  and  competent  evidence  of  pedigree.    Jbid:    620. 

10.  It  is  well'known,  that  in  cases  of  pedigree,  the  riiles  of  law  have  relaxed 
-  in  respect  to  evidence,  to  an  extent  far  beyond  what  has  b^en  applied 

to  other  cases.    This  relaxation  is  founded  on  principles  of  pi|blic  con- 
-.  venience  and  necessity.    Ibid.    621. 

11.  Where  A.  was  the  real  landlord  of  the  promises  in  controversy  in  an  eject" 

ment,  and  employed  counsel  to  defend  the  suit,  but  was  not  a  party 
defendant  on  tbe  record,  the  record  of  the  recovery  in  (he  ejectment, 
when  offered  in  evidence  in  an  action  of  trespass  for  mesne  profits  against 
B.,  is  not  conclusive  evidence  of  title  In  the  plaintiffs;  but  is  prima  fa- 
cie evidence  thereof,  and  is  evidence  of  the  plaintiff||.  possession ;  but  B. 
inay  controvert  the  title  of  the  plaintiffs.  As  to  third  persons,  strangers 
to  the  suit,  the  record  Is  evidence  to  sl^ow  possession  of  the  property  in 
the  plaintiffs.     Ibid.    622.  .      ^ 

FIXTURES. 
Waste. 

FORFEITURE. 

The  act  of  the  30th  of  March  1802,  having  described  what  should  be  consi- 
dered as  the  Indian  country  at  that  time,,  as  well  as  at  aiiy  future  time 
when  purchases  of  territory  should  be  made  of  the  Indians ;  the  carrying 
of  spirituous  lifiuors  into  a  territory  so  purchased  after'  March  1802,  al- 
tliough  the  same  should  be  at  the  time  frequented  and  inhabited  exclu- 
sively by  Indians,  would  not  be  .an  offence  within  .the  meaning  of  the 
before  mentioned  acts  of  congress,  so  as  to  subject  the  goods  of  the  tra- 
der, found  in  company  with'  those  liquors,  to  teizilih  and  forfeiture. 
American  Fwr  Company  vs.  The  United  Staie$.    368. 
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^         FRAUD  AND  FRAUDULENT  CONVEYANCE, 

1.  The  Court  set  flskle  a  conveytnce  which  hid  hc^  mtde  to  defett  the 
claims  of  creditors.     VenahU  et  ol.  ts.  I%e  Bank  qf  the   UmUd 
.  Stait9.    107. 

.     2.  In  prdceedings  to  set  aside  a  cooTeyance  of  real  estate,  made  in  fraud  of 
\  the  rights  of  creditors,  it  is  ■  not  necessaiy  to  make  a  mortgagee  of  the 

estate  a  party ;  his  rights  under  the  mortgage  nQt  being  l»ffoaght  into 
quiestion.    Ilnd,-  112. 

GEORGIA.  .    . 

1.  Construction  of  the  ptotisions  of  the  treaties  made  by  the  state  of  Georgia 
with  the  Indians,  relative  to  boundaries ;  and  of  the  acts  of  the  lept- 
lature  of  that  stfite,  relative  to  grants  of  lands  within  its  tewitoifal  limits, 
and  which  were  not  within  the  Indian  boundary  ^ne,  as  defined  faiy  the 
treaties  and  as  recognized  by  those  acts.  PtUter$<m*x  letsee'vs.  Jeni§, 
216. 

2.  If  the  state  of  Georgia  have  construed  their  ti^ty  with  the  Cherokee 
Indians,  by  any  sulMequent  acts  manifesting  an  understanding  of  it; 
this  Court  would  not  hesitate  to  adopt  that  construction,    ibid.    290. 

8.  If  the  state  of  Georgia  hzM  practically  sqjttied  the  limits  of  Franklin  coun* 
ty ,  such  settlement  ougbt  to  have  been  conclusive  on  the-  circuit  court 
Knd.    282. 

GRANTS  OF  LAND.* 

1.  In  the  nature  of  things,  we  perceive  no  reason  why  the  grant  pf  th^  land 
in  controversy,  should  not  becgbod  for  land  which  it  might  lawfully  psts ; 
and  void  as  to  that  part  of  the  tract  for  the  gfanting  of  which  the  office 
he'd  not  beetfopen.  It  is  every  day's  practice  to  make  grants  for  lands 
which  have  in  part  been  granted  to  others.  It  has  never  been  sugi^t- 
ed,  that  the  whole  grant  is  void,  because  a  part  of  the  land  was  not 
grantable.    J^atteriufh's  Ifisiee  vs.  Jenk$%    235. 

2.  The  principle,  that  a  patent  conveying  lands  lying  partly  within,  and 
partly  without  the  territory  iretained  by  the  Indians,  was  void  as  to  so 
much  as  lay  within  it,  and  valid  for  the  residue,  was  settled  by  this  Court 
in  the  case  of  Danforth  es.  Wear,  9  Wheaton,  673*  This  decision  wu 
made  on  iPpatent  depending  on  the  statutes  of  {>forth  Carolina,  which 
conti^n  prohibitions  at  least  as  strong  as  those  of  Georgia.    Ibid,   236. 

INDIAN  COUNTRY.' 

Forfeiture. 

INJUNCTION. 

If  the  complainants  in  the  circuit  court  were  proved  to  he  the  regulai)y  ap-. 
poinded  committee  of  a  voluntary  society  of  Lutheransin  actual  posses- 
sion of  the  premises,  and  acting  by  their  direction  to  prevent  a  disturb- 
ance of  that  possession ;  under  the  circumstlmces  of  this  case,  there 
does  not  appear  to  be  a  serious  objection  to  their  right  to  maintain  a  suit 
for  a  perpetual  injunction  against  the  heirs  of  the  donor,  who  sought  to 
regain  -the  property,  and  to  disturb  their  possession.  Seatiy  et  aL  vs. 
Kurtz  et  cd,    584. 

INSOLVENT  LAW  OF  THE  UNITED  STATES. 

1.  The  2d,  8d  and  4th  sections  of  the  act  of  January  6, 1800,  entitled**  an 
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INSOLVENT  LAW  OF  THE  UNITED  STATES. 

act  for  the  relief  of  persons  imprisoned  for  debts,"  make  provision  for 
the  discharge  of  persons  confined  under  execution ;  and  the  6th  section 
extends  *<  the  privileges  and  relief"  of  that  act,  to  persons  in  confine- 
ment, against  whom  judgment  is  obtained,  but  no  execution  issued. 
Under  the  provisions  in  favour  of  persons  charged  in  execution,  on  the 
day  of  arrest,  a  notice  may  be  served  upon  the  person  at  whose  suit  they 
are  confined,  and  at  the  end  of  thirty  days,  they  may  be  discharged.  By 
the  6th  section  it  is  enacted,  *<  that  any  person  imprisoned  upon  process 
issuing  from  any  court  of  the  United  States,  except  at  the  suit  of  the 
Unite<l  Stated,  ip  any  civil  action,  against  whom  judgment  has  been  or 
shall  be  recovered  ;  shall  be  entitled  to  the  privileges  and  relief  provided 
by  this  act,  after  the  expiration  of  thirty  days  from  the  time  such  judg- 
ment has  been  or  shall  be  recovered;  though  the  creditor  should  not 
within  that  time  sue  out  his' execution,  and  charge  the  debtor  there- 
with." It  has  beep  argued  that  under  this  section,  the  defendant  must 
remain  in  prison  thirty  days  after  judgment,  before  he  can  sue  out  his 
notice  to  the  plaintiff;  thus  requiring  him  to  remain  sixty  days  in  con- 
finement in  the  cases  which  come  under  this  section,  whereas  he  re- 
mains but  thirty  days  when  confined  under  execution.  There  can  be 
no  reason  for  this  distinction ;  and  in  favour  of  liberty,  and  with  a  view 
to  consistency,  the  construction  should  be  otherwise.  If  such  were 
the  true  construction,  the  relief  would  not  be  the  same  as  is  extended 
to  debtors  of  the  other  class.  The  day  of  entering  judgment  under  the 
5th  section^  is- the  day  that  corresponds  to  tbe  day  of  arrest,  under  the 
previous  provisions  of  the  law :  and  therefore  in  thirty  days  after  the 
judgment,  the  defendant  may  be  discharged;  complying  with  the  other 
requisitions  of  ,the  law.  Bank  qf  the  United  Statei  vs.  Weisiger. 
350. 

2.  'Where-  the  agent  of  the  plaintiff  agreed  in  writing  to  dispense  with  the 
imprisonment  required  by  law,  to  entitle  the  defendant  to  bef  discharged 
under  the  insolvent  law  of  the  United  States  ;•  and  the  defendant  who 
was  in  confinement  was  discharged  without  having  been  imprisoned 
thirty  days,  this  was  not  such  a  proceeding  asSirquld  har  the  assignee 
of  the  note  to  recover  against  a  subsequent  assignor.  The  object  of  the 
imprisonment  is  to  give  the  plaintiff  an  opportunity  to  ascertain,  the  situ- 
ation of  the  defendant,  and  if  he  does  not  require  this,  it  may  be  waived 
without  prejudice  to  his  claims  on  others.    Ibid.    86|. 

9,  A  discharge  under  the  insolvent  laws  of  the.  United  States,  is  confined  in 
its  effects  altogether  to  the  particular  cause ;  and  even  as  to  that,  does 
does  not  exempt  the  debtor's  present  effects',  or  future  acquisitions  from 
the  process  of  the.  law.  Nor  is  his  person  exempt  from  confinement  for 
the  same  debt,  should  he  be  detected  in  a  fraud  upon  the  creditor. 
Ibid.    353. 

INSURABLE  INTEREST. 

.1.  L.  &  P.  at  the. time  an  insurance  was  made  for  them  against  loss  by  fire, 
were  entitled  to  one-third  of  the  property  by  deed,  and  to  two  thirds  as 
mortgagees ;  but  one  moiety  of  the  whole  was  held  under  an  agreement 
■  Which  had  not  been  complied  with,  and  which  purported-on  its  fiice  to 
be  void  if  not  complied  with ;'  but  tbe  other  contracting  party  had  not 
declared  it  Void,  nor  called  for  a  compliance  with  it.    L.  k,  P.  had  an 

Vol.  II.— 4  P 
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INSURABLE  INTEREST. 

insuTible  intereat  in  the  property.  The  Columbian  Imwrance  Com- 
pany Ts.  Lawrence-  46. 
a.  That  an  equiUble  interest  may  be  inaured-  is  admitted ;  «Dd  we  can  per- 
ceive no  reason  which  excludes  an  interest  held  under  an  executory 
contract.  While  the  contnct  subsists,  the  person  claiming  under  it  hss, 
undoubtedly,  a  substantial  interest  in  the  property.  If  it  be  destroyed, 
the  h>ss,  in  contemplation  of  law,  is  his.  If  the  purchase  money  be 
paid,  it  is  his  in  fact  If  he  owes  the  purchase  taaoney  the  property  is 
equivalent,  and  is  still  valuable  to  him.  The  embarrassments  of  his 
^  aflairs  may  be  such  that  his  debts  may  absorb.  aP  his  property ;  but  this 
circumstance  has  never  been  considered  as  proving  a  want  of  interest 
in  it.  The  destruction  of  the  property  is  a  real  loss  to  the  person  in 
possession,  who  claims  title  under  an. executory  contract;  and  the  con- 
tingency, that  his  title  may  be  defeated  by  subsequent  events*  does  not 
prevent  this  loss.    Ibid.    46.         ■ 

INSURANCE. 

In  all  treatises  on  insurances,  and  in  all  the  cases  in  which  the  question 
has  arisen,  the  principle  is,  that  a  misrepresentation  which  is  material  to 
the  risk,  avoids  the  policy.    Pnd.    49. 

INSURANCE  AGAINST  FIRE. 

1.  The  material  inquiry,  is,  does  the  offer  for  insurance  state  truly  the  interest 

of  the  assured  in  the  property  to  be  insured?  The  offer  describes  the 
property  as  belonging  to  Lawrence  &  Polndexter,  and  states  it  after- 
wards to  bo  their  stone  mill.  It  contains  no  qualifying  terms,  which 
should  lead  the  mind  to  suspect  that  their  title  was  not  complete  and 
absolute.  The  title  of  the  assured  was  subject  to  contingencies,  and 
was  held  under  contracts  which  had  become  void  by  the  non-pecform- 
ance  of  the  same.  This  Court  is  of  opinion,  that  a  precarious  title,  de- 
pending for  its  continuance  on  events  which  might  or  might  not  hap- 
pen, is  not  such  a  title  as  is  described  in  this  offer  for  insurance; 
construing  the  words  of  that  offer  as  they  are  fairly  to  be  understood. 
Ibid.    48. 

2.  The  contract  for  insurance  against  fire,  is  one  in  which  the  underwriter 

generally  acts  on  the  representation  of  the  assured  ;  and  that  represen- 
tation ought  consequently  to  be  fair,  and  to  omit  nothing  which  it  is 
material  to  the  underwriter  to  know.  It  may  not  bo  necessaiy  that  the 
person  requiring  insurance  should  state  e^firy  incumbrance  on  his  pro- 
perty, which  it  might  be  required  of  him  testate  if  it  was  offered  for  sale ; 
but  fair  dealing  requires  that  he  should  state  every  thing  which  might 
influence  the  mind  of  the  underwriter  in  forming  or  decttjiing  the  con- 
tract.   Ibid.    49. 

3.  What  will  not  constitute  a  waiver  of  the  preliminaiy  proof  of  loss,  which 

the  assured  is  bound  by  the  policy  to  produce.    Ibid.    53. 

4.  Construction  of  a  policy  of  insurance  against  loss  by  fire.    Ibid.    56. 

JURISDICTION. 

1.  The  11th  section  of  the  act  of  1789,  must  be  construed  in  connexion  with 
and  in  conformity  to  the  constitution  of  the  United  States.  By  this 
latter,  the  judicial  power  does  not  extend  to  private  suits  in  which  an 
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■li«o  li  pirly,  unleai  *  citizen  be  tb«  advene  pirty ;  wad  H  li  iodinpeii' 
•able  la  aver  Ihe  ,cilitenahip  oflbe  d«readants,  to  ihow,  oaXbe  racord, 
(he  JurudiclioDof  the  court.    Jackitmvt.  T^tnlifman,    136. 

2.  When  Ibe  proceediDgi  of  >  court  of  couipelaDlJuttsdictlon  are  brought 

before  aDDlber  court  collaterally,  tbey  are  by  no  meaiii  subject  lo  all 
Ibe  eiceptioni  whicb  might  be  taken  to  (heni  on  a  dimel  appeal.  The 
feneial  and  nell  lettled  rale  of  law  in  luch  caiei  la,  that  when  the 
praeeedingi  aie  colL|teral]y  drawn  in  question,  and  it  appears  oo  the 
face  of  tbeiD,  ihal  the  nibjeei  matter  naa  within  the  jurlidiciioa  of  the 
court,  Ihey  are  voidable  only.  The  eiron  and  irregularltiei  of  any  wilt 
are  (o  be  corrected  by  some  direct  pioceedinK,  either  befoie  the  lama  ' 
court  to  let  them  aiide,  or  in  an  appellate  court.  If  there  la  a  total 
want  of  jurladiction,  the  proceedinp  are  void,  and  ft  mare  nullity,  and 
confer  no  right,  and  affsrd  no  juallfieatlon,  and  may  he  rejected  when 
CDllilently  drt<m  in  queation.      3^in;iian  n.  Thlmit.     16B. 

3.  The  decision  of  this  Court  in  Elliatt  ci.  Pleraol,  (1  Ptteri,  840,)  wu 

WBi  not  Intended  lo  decide  any  Ibing  at  rarianca  with  (he  principle! 
eeUbliahedln  thljcaM.    Hid.    168. 

4.  When  (he  jurlfdicllon  of  (he  eonrt  ontheiubjeeI,under  whaae  aulharily' 

land*  have  been  aold,  appears  on  the  fiice  of  the  proceeding* ;  Ite  airon 
or  Mletakea,  If  any  were  committed,  cannot  be  corrected  oi  eilmbied' 
when  brought  up  collatently.  Ibid.  169. 
6.  The  value  of  (he  Interett  a  guardian  haa  In  (he  rolnor'i  estate,  la  not  the 
'  value  of  the  estate,  but  (bat  of  the  office  of  guardian.  Tbli  is  of  oo  pe- 
cuniary value,  except  so  hr  as  it  t&brdt  a  eompensallan  for  Ubouta  and 
•ervtces;  and  in  a  eonttoveny  between  persons  clahnlng  adversely  as 
guardianB.havlDgno  distinct  interest  of  their  own.  It  cannot  he  considered 
as  amounting  (o  asufficien(sum  lo  authorise  an  appeal  (o  (he  Court,  from 
a  circnit  court  of  the  district  of  Columbia.    Riiehie  vs.  Mmro  el  at.   249. 

6.  Tills  Court  has  frequently  decided,  that  to  sustain  its  jurisdiction  in  ap. 

peal*  and  write  of  error,  it  is  not  necessary  (o  state,  in  terms,  upon  (ha 
record,  Ibil  the  constitution,  or  a  law  ef  (be  Uuited  Slalca  was  drawn 
in  question.  It  If  sulScient  to  brine  tlic  case  wilbin  the  provisions  of 
the  2Bth  section  of  (be  jigdici^l  act,  if  Ibe  record  shows  that  (he  consti- 
tution or  a  law  of  (lie  Unjied  Stales  must  have  been  misconstraed,  or 
(he  decision  could  not  have  been  made  ;  or  that  the  constitutionality  of 
a  state  law  was  questioned,  and  the  decliion  wa<  in  Givour  of  the  parly 
claiming  under  such  law.  Wilton  et  at.  vs.  llie  Black  Bird  Creek 
Marth  Compoay.    2Ba. 

7.  In  an  sclion  far  money  had  and  received  for  the  recovery  of  (be  amoani 

of  a  deposit  made  in  (he  bsnk  of  (he  commonweBl(h  lA  Ken(ui;ky,  ac(- 
Ing  under  an  act  of  incorporation  passed  by  the  legislature  of  Ihal  state, 
the  defendant  pleaded  to  the  jurisdiction,  on  Ibe  )^und  that  the  elala 
of  Kentucky  alone  was  the  prbprletaroflhe  stock  ofthabank;  for  which 
reason  it  was  Insisted  (ba(  thesult  was  virtually  against  a  sovereign  a(ate. 
The  Courl  are  of  apinionihat  the  queation  la  no  longer  open  here.  Tbe 
ease  of  (he  Unt(ed  States  Bank  vii  The  Hanlers-Bank  of  Qeorgia,  9 
Wlwaton,  904,  was  a  much  slnmger  case  for  Ibe  pblntifli  in  error  than 
Ib^  present;  fot  Ibere  Ibe  etUe  of  Georgia  was  not  only  a  proprietor, 
bul  a  eOrpontor.    Hem  du  alala  Is  nnl  a  eofpontor,  aiace  by  (he  (aim* 
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of  the  act  incorporating  this  bank, "  the  president  and  directors"  alone 
constitute  the  body  Corporate,  the  metaphysical  person  liable  to  suit. 
"Hence  by  the  lav^  of  the  state  itself,  it  Is  excluded  from  the  character 
of  a  party  in  the  sense  of  this  hw  when  speaking  of  a  corporation.  It 
may  be  added  to  the  reasons  which  influenced  the  Court  in  their  opin- 
ion,, in  the  case  of  The  Bank  of  the  United  States  os.  The  Planters 
Bank  of  Georgia,  that  if  a  state  did  exercise  (he  powers  in  and  over  a 
bank,' or  impart  to  it  its  sovereign  attribu)es,it  would  be  hardly  possible 
to  distinguish  the  Issue  of  the  paper  of  such  a  bank,  from  a  direct  issue 
of  bills  of  credit ;  which  violation  of  the  constitution,  no  doubl,  the  state 
here  intended  to  avoid.  Bank  of  the  CommOnMoealih  of  Kentucky 
vs.  "fVister  el  al    324. 

8.  The  bifts.of  a  bank  Were  payable  to  an  individtial^r  bearer,  and  4n  the  ac- 

tion upon  the  bills  there  was  no  averment  of  the  citizenship  of  the  per- 
son to  whbm  the  bills  are  payable,  and  they  might  therefore  have  been 
payable,  in  the  first  instance,  to  a  party  not  competent  to  sue  in  the 
courts  of  (he  United  States.  This  Court  has  uniformly  held  that  a  note 
payable  to  bearer  is  payable  to  any  body,  and  is  not  aiTected  by  the  dis- 
abilities of  the  nominal  payee.     Ibid.    326. 

9.  Objections  to  the  jurisdiction  of  this  Court  have  been  frequently  made, 
*  ion  the  ground  that  there  was  nothing  appaijnit  on  the  reeord  to  raise 

the  question  whether  the  court  from  which  the  case  had  been  brought, 
had  decided  upon<the  constitutionality  of  a  laiv,  so 'that  the  case  was 
within  the  provbions  of  the  25th  section  of  the  judiciary  act  of  1789. 
This  has  given  occasion  for  a  critical  examination  of  the  section,  which 
has  resulted  In  the  adoption  of  certain  principles  of  construction  appli- 
cable to  it.  One  of  those  principles  is,  that  if  the-  rep<ig;nancy  of  a 
statute  of  a  state,  to  the  constitution  of  the  United  States,  was  drawn 
into  question,  or  if  that  question  was  applicable  to  the  case,  this  Court 
lias  jurisdiction  of  the  cause ;  although  the  record  should  not  in  terms 
state  a  misconstruction  of  the  constitution  of  the  United  States ;  or  that 
the  repugnancy  of  the  statute  of  the  state,  to  any  part  of  that  constitu- 
tion, was  drawn  into  question.     Satterlee  vs.  Mattheioton,    409. 

10.  The  power  of  this  Court  to  revise  the  judgment  of  state  tribunals,  de- 
pends on  the  25th  section  of  the  judiciary  act.  That  section  enacts 
'*  that  a  final  judgment  or  decfce  in  any  suit  in  tfio  highest  court  of  law 
or  equity  of  a  state,  in  which  a  decision  io  the  suit  could  be  had,'* 
where  is  drawn  in  question  the  validity  of  a  tstatuie,  or  of  an  authority 
exerci^ted  under  any  state,  on  the  ground  of  their  ^ing  repugnant  to 
the  constitution,  treaties  or  laws  of  the  United  States,  and  the  decision 

'  is  in  favour  of  their  validity,  **  may  be  re-examined,  and  reversed  or 
affirmed  in  the  Supreme  Court  of  the  United  States."  Weston  et  al, 
vs.  The  City  Council  of  Charleston.    463. 

11.  The  city  council  of  Charleston,  exercising  an  authority  under  the  state 

of  South  Carolina,  enacted  an  Ordinance,  by  which  a  tax  was  imposed 

on  the  six  and  seven  per  cent,  stock  of  the  United  States  ;  and  in  the 

court  of  common  picas  of  the  Charleston  district,  an  application  was 

•made  for  a  prohibition  to   restrain  them   from  levying  the  (a\,  on  the 

ground  that  the  ordinance' violated  the  constitution  of  the  United  States. 
The  prohibition  was  gianted,  and  the  procerdingi^  in  the  vifte  were  re- 
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'  -  mond  to  {he  coDstthiUoinl  courl;  the  Mgheat  court  of  Itw  of  the  titta ; 
lod  In  Iblt  court  it-wai  held  thai  (he  ordinuice  did  n«(  TioUle  thecon- 
■tilulion  of  th«  United  Slatei,  and  a  vrit  oF  eitor  nu  prosecuted  oo 
thli  dedfion  lo  thii  Court.  HeM,  (hal  (he  quesdon  decided  by  the 
canstilutioDal  court,  vras  the  Fcry  question  on  which  the  reviiiag  power 
of  Ihi*  Court  Is  lo  be  exetcind.    Ibid.    46-1. 

12.  A  writ  of  error  lo  ihia  Court  maybe  profecuted,  where,  by  the  judgment 
of  the  blgfaeit  court  of  the  alate  of  South  Carolina,  a  ptohibition  isiued 
in  a  alale  court,  lo  preveot  the  levyiDK  of  a  tai  which  was  Imposed  by 
a  law  repugiunt  to  the  cooslitutian  of  the  United  Stalei,  wu  refusad 
by  the  state  courts  on  Ihe  ground  that  the  taw  nai  not  bo  repugnant 
to  the  eonititutlen.    Ibid.    461.  * 

13.  Tbeleim  mit  la  certainly  a  rery  compreheiuive  one,  and  Is  understood 
to  apply  lo  any  proceeding  in  a  court  of  justice.  In  which  an  individual 
puisuel  that  remedy  in  a  court  of  justice  nhlcb  the  law  aObrd*  bim. 
Ibid.    464. 

14.  The  words  "  final  judgment,"  in  the  2Eth  section  of  the  judieiaiy  act, 
must  be  understood  in  the  section  under  con sideril Ion  us  applyiog  (o 
all  judgments  and  decrees  which  determine  the  paniculsr  cause;  and 
it  is  not  required  that  such  judgments  shall  finally  decide  upon  (he 
rights  wbicb  are  litigated,  thsl  (he  satne  shalt  be  within  purriew  of  (he 
secdoo.     Ibid.     464. 

15.  A  motion  lo  dismiss  a  suit  for  want  of  jurisdiction,  applies  solely  to  case* 
where  this  Court  has  oat  jurisdiclion  of  the  cause  ;  and  not  where  (he 
circuit  court  has  exceeded  lis  proper  JurisdictiDD  In  the  particular  case. 
Omtet  VI,  TTu  .Smeriean  and  Ocean  Iniwrantt  Company-    654. 

lA.  By  the  law  of  Mlssiuippi,  the  assignee  of  a  chose  In  acUon  may  likSti- 
tute  a  auK  in  his  own  name.  When  therefore  an  executor,  baling 
proved  the  will  of  hik  testator,  in  Kentucky,  had  assigned  a  promissory 
note  due  to  (he  estate  by  a  ci(izen  of  Missi«ippl;  the  suit  was  well 
brought  by  the  assignee,  wilboul  any  probate  of  the  will  io  that  state. 
BarpcT  vs.  Butler.    339. 

17.  When  there  is  no  change  of  tlie  parties  to  ■  suit,  durlDg  Its  progress,  m 
Jutisdictlon  depending  on  Ihe  condition  of  tho  parlies,  is  governed  By 
thai  condition  as  it  was  at  the  commencemeal  of  tho  suit.  CanoUi/tt 
at.  vs.  ThyloT.    56B. 

IS.  If  an  alien  ahould  sue  a  citizen,  and  should  omit  to  slate  Ihe  character 
of  Ihe  parties  in  Ihe  biH,  though  Ihe  Codrl  could  not  exorcise  jurisdiC' 
Itoti  while  (he  defect  in  the  bill  remained,  yet  il  might,  as  Is  everyday'* 
practice,  be  canected  at  any  time  before  the  liearing,  and  (he  Court 
would  uolJiesltXe  lo  decree  in  the  cause.    Ibid.    565.  ■ 

19.  The  suit  was  originally  insliluled  by  aliens  and  a  citizen  of  (be  United 
Statte  as  complainant*,  againsi  Ihe  defendants,  eiiizens  of  thri  CnKed 
Stales.  In  the  progress  of  tho  eantc,  and  before  the  final  hearing,  the 
name  of  (be  citizen  of  the  United  States  who  was  one  of  (ha  plaJDlitTs, 
was  Biruck  out  and  he  was  made  a  defendant  by  the  Caurl.  It  wa* 
held:  Tha  sutxtanlial  panic*,  plainlifli,  those  foe  whose  benefit  the 
decree  is  sought,  ire  alienSf  anil  the  Court  has  orlpnal  Jurlsdiclion  be- 
tween them  *nd  all  (be  defendants.  But  they  prevented  tho  exercise 
of  this  JnrlHHelbn'by  unilii^ivith  themselves  a  person -ba  I  ween  whom 
■nd  one  of  the  defeodants  the  Court  could  not  lakt  jurisdiction :  itiilca 
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out  his  name  ts  a  corophinant,  and  (he  tmpedipieiit  is  remoTed  to  the 
exercise  t>r'that  original  jurisdiction  which  the  Court  posaetsed  between 
the  alien  parlies,- and  all  the  citizen  defendants.  There  is  no  objection, 
founded  on  convenience  or  law»  to  this  course.    Ibid.    665. 

KENTUCKY. 

The  law  of  Kentucky  relative  to  the  liabilities  of  indorsers  on  promissoiy 
notes,  and  the  mode  of  enforcing  tho'samek  The  Bank  of  the  Vnited 
Statei  vs.  Weieiger,    331. 

LANDLORD  AND  TENANT. 

t^veiy  demise  between  landlord  and  tenant  in  respect  to  matters  in  which 
the  parties  are  silent,  may  be  fairly  open  to  explanation  by  the  g^eral 
usage  and  custom  of  the  country,  or  of  the  district  where  -the  land  lies. 
Every  person,  under  such  circumstances,  is  supposed  to  be  conusant  of 
this  custom,  and  to  contract  with  a  tacit  reference  to  it  Van  JVess  vs. 
Paeard.    14S. 

LOUISIANA. 

1.  By  the  treaty  of  St  Ildefonso,  made  on  the  1st  of  October  1800,  Spain 

ceded  Louisiana  to  France ;  and  France,  by  the  treaty  of  Paris,  signed 
the  30th  of  April  1803,  ceded  it  to  the  United  SUtes.  Under  this  tiealy 
the  United  States  daimed  the  coiintries  between- the  Iberville  and  the 
Perdido.  Spain  contended  that  her  cessidh  to  France  comprehended 
only  that  territory  which  at  the  time  of  the  cession  was  denominated 
Loui8iana>  consisting  of  the  island  of  New  Orleans,  and  the  country 
which  had  been  originally  ceded  to  heir  by  France,  west  of  the  Missis- 
sippi. The  land  claimed  by  the  plaintiff)  in  error,  under  a  grant  from 
the  crown  of  Spain,  made  afler  the  tretfty  of  St  Ildefonso,  lies  within 
the  disputed  territory  ;  and  this  case  presents  the  question,  to  whom  did 
the  country  between  the  Iberville  and  Perdido  belong  after  the  treaty  of 
St  Ildefonso?  Had  France  and  Spain 'agreed  upon  the  boundaries  of 
tb6  retroceded  territory,  before  Louisiana  wis  acquired  by  the  United 
States  ;  that  agreement  would  undoubtedly  have  ascertained  its  limits. 
But  the  declarations  of  France,  made  after  parting  with  the'  province, 
cannot  be  admitted  as  conclusive.  In  questions  of  this  character,  po- 
litical considerations  have  too  much  influence  over  the  conduct  of  na- 
tions, to  permit  their  declarations  to  decide  the  course  of  an  indepen- 
dent government,  in  a  matter  vitally  interesting  to  itself.  Foster  et  al. 
vs.  J^'eiJson.    306. 

2.  If  a  Spanish  grantee  had  obtained  possession  of  the  land  in  dispute  so  as 

to  be  the  defendant,  would  a  court  of  the  United  Slates  maintain  his 
'  title  under  a  Spanish  grant,  made  subsequent  to  the  acquisition  of  Lou- 
isiana, singly  on  the  principle  that  the  Spanish  construction  of  the  treaty 
of  St  Ildefonso  was  right,  and  the  American  construction  wrong  ?  Such 
a  decision  would  subvert  those  principles  which  govern  the  relations 
between  the  legislature  and  judicial  departments,  and  mark  the  limits 
of  each.     Ibid.    309. 

3.  The  sound  construction  of  the  8th  article  of  the  treaty  between  the  United 

States  and  Spain,  of  the  22d  of  February  1829,  will  not  enable  the 
Court  to  apply  its  provisions  t6  the  case  of  the  pbintiff.    Ibid.    314. 
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4.  Tba  uticle  di>a>  do!  deelara  Ihit  ill  the  ifranli  made  by  h\»  ctthDiic  dm- 
Jeilr  berorelbB24lborJ«au«iy  1618,  ihallberilid  to  ihe  MUse  cxt«o( 
-uiTtbactdadlinltorici  had-  renwiaed  under  hii  dnminian.  Ii  doM 
not  My  that  tbo*e  gtatiu  are  hereby  confirmetl.  Had  aueh  been  iu  lan- 
guage, it  would  hava  acted  diceclly  ouithp  atftiject,  and  It  would  hiTB 
tepMlcil  those  acta  of  congieai  which  wen  repugoint  to  it;  but  li> lan- 
guage ia  that  thoie  gnmta  ihall  be  nlilied  and  confirmed  to  the  peiwoi 
in  poWMilon,  fcc.  By  whom  ahalllbey  be  ratified  and  confinped.'  Thli 
aeema  to  be  the  laoguage  of  conliaci ;  and  IT  It  ii,  the  lalificalioa  and 
confirmatioQ  whicb  are  promiied  tnuit  be  the  act  ot  the  legialitui*. 
Until  aueh  act  ahall  be  paaicd,  the  Court  it  not  U  liberty  to  diaiegiid 
the  eiiating  law*  on  lh«  tubject.    Ibid.    314. 

LANDS  AND  LAND  TITLES. 

1.  Tbe  act  ot  the  legiilaluro  of  Mi;y1knd,  relatire  to  a  derlae  of  the  raal 

estate  of  intestates  in  ee^in  case*,  hi  dlrecliog  the  eommissioDen 
when  to  give  deeds  to  putehasen,  has  this  general  provuioa :  that  tbe 
commlssioo  and  pracaedings  Iheceoo  shall  be  recited  in  the  preamble 
of  the  deed.  Il  certainly  coald  not  have  been  intended  that  the  com- 
DiiMioo,  and  all  the  ptoceedings,  should  be  eet  out  in  hoc  verba.  If 
the  substance  ef  the  proceeding!  Is  recited,  it  Is  sufficient.  I^i/ipion 
yt.^Tolmie.    167. 

2.  The  law  sppein  to  be  settled  ia  the  slates,  that  courts  will  goTai  to  sus- 

tain bona  Qde  titlei  icquiied  under  sales  made  by  statutes  regulating 
•ales  made  by  order  of  orphans'  courts.  Where  there  has  been  a  fur  lalei 
tho  purchaser  will  not  be  bound  lo  look  beyond  the  decree,  if  the  facts 
necessary  to  give  the  court  jurisdiclion  appear  aa  the  face  of  the  pro- 
ceedioga.     Ibid.    167. 

8.  An  entry  was  made  in  the  land  office  of  Kentucky,  of  one  thousand  acres, 
in  the  name  of  "  John  Floyd's  heirs,"  without  naming  the  persons  who 
were  the  hein.  Upon  an  objectioa  to  the  validity  of  the  entry,  the 
court  said :  that  substituting  a  legal  description,  which  cannot  be  mis- 
undentoed,  for  the  more  definila  descripLion  by  the  proper  names  of 
the  persons  who  sre  the  hein,  was  not  of  such  aubstaatial  importance 
as  to  vitiate  the  Itanaaction.     Hunt  vs.  IVickliffe.    208. 

4.  Ad  entry  was  made  "  so  as  to  join  tha  satliemetits  on  the  north  east -and 
■  south  sides  thereof,  in  as  to  rvn  into  thi  old  mititury  tumryi  ishich 
art  legal,"  The  old  military  surveys  formed  togclher  a  pirallulogram, 
and  adjoined  tbe  laadi  intended  to  be  described  by  the  eotry.  It  was 
objected  that  the  Umitalion  oh  the  entry, "  so  as  not  to  run  iaio  the  old 
surveys  which  are  legal,"  rendered  the  whole  entry  so  uncertain  as  to 
make  it  void.    Ibid.    20S. 

6.  The  rules,  which  are  settled  in  Kentucky,  would  require  that  this  entry, 
bad  the  reslrlclion  respecting  the  military  surveys  been  omitted,  should 
be  surveyed  equally  on  tbe  north  east  and  south  side  of  the  seltlemeot, 
Iha  whole  land  to  be  included  by  rectangular  lines.  The  old  military 
survey  must,  therefore,  be  so  contiguous  to  the  settlement,  as  to  slap 
one  or  two  of  those  lines.  A  subsequent  locator  knows  where  to  look 
for  them,  and  the  testimony  .in  the  cause  Informs  us  that  he  would  ea- 
eonnler  Qo.diScolty.iii  finding  them.  "  We  eonaldar  the  last  words 
'  which  are  legal,' merely  as  an  affiraunce  (h*tlbe>an  so,  not  asletv- 
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iog  it  doubtful ;  and  copsequently  that  they  mike  no  chanjg^  in  the  en- 
try."   Ibid.    209. 

6.  It  is  well  settled,  both  iji  the  court  of  Kentucky  and  in  this  Court,  that 

a  possession  which  will-  bar  an  ejectment,  is  also  a  baf  ^i  equity.  IHi, 
212. 

7.  Each  of  the  parties  held  in  possession,  distinct  parts  of- the  land  in  cootro- 

▼ersy.  In  this  state  of  things  it  is  well  settled,  that  the  pnrty  liaTing 
the  better  right,  is  in  constructive  possession  of  all  the  land  not  occu- 
pied. Id  fact,  by  his  adversary.    Ibid,    212. 

8.  Undoubtedly,  the  presumption  is  in  favour  of  the  validity  of  every  grant 

issued  in  the  forms  prescribed  by  law ;  and  it  is  incambent  on  liim  who 
controverts  il  to  support  his  objectione.  The  whole  borthen  of  proof 
lies  on  him.  But  if  bb  objections  depend  qn  facts,  those  facts  must  be 
submitted  to  a  jury.  If  opposing  testimony  be  produced,  that  testimoDy, 
also,  must  be  laid  before  the  jury  ;  and  the  court  may  declare  the  law 
updn  the  fact,  but  cannot  declare  Jt  on  the  testhnoay.  Pattenan'i 
le$iee  vs.  Jenks,    227.  - 

9.  In  the  nature  of  things,  we  perceive  no  reason  why  die  giant  of  the  land 

in  controversy  should  be  good  for  land  which  it  might  lawfully  pass ; 
and  void  as  to  that  part  of  the  tract  for  the  j^anting  of  wUch  the  oflSce 
bad  not  been  open.  It  is  every  day's  practice  to  make 'grants  for  lands 
which  have  in  part  been  granted  to  others.  It  has 'never  been  sug- 
gested, that  the  whole  grant  is  void,  because  a  pkrt  of  the  land  was  not 
grantable.    Ibid,    285. 

10.  The  principle,  that  a  patent'  conveying  lands  lying  partly  within,  and 
partly  without  the  territory  retained  by  the  Indians,  was  void  as  to  so 
much  as  lay  within  it,  and  valid  for  the  residue,  was  settled  by  this 
Court  in  the  case  of  Danforth  vs.  Wear,  9  Wheaion,  673.  This  deci- 
sion was  made  on  a  patent  depending  on  the  statutes  of  North  Carolina, 
which  contain  prohibitions  at  least  as  strong  as  those  of  Georgia. 
Ibid.    236. 

11 .  Under  the  statute  of  limitations  of  Tennessee,  of  seventeen  hundred  and 
ninety- seven,  a  possession  of  seven  years  is  a  protection  only  when 
held  under  a  grant,  or  under  valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with*  a  grant ;  and  a  void  deed 
is  not  such  a  conveyance  as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.    Lessee  ofPoweil  vs.  Harmon.. 

12.  Louisiana. 

13.  The  lands  north  west  o.P  the  river  Ohio,  between  the  rivers  Scioto  and 
Little  Miami,  lying  west  of  Ludlow's  line,  east  of  Roberts's  line,  and 
south  of  the  Indian  boundary,  reserved  by  Virginia,  in  her  deed  of  ces- 
sion to  the  United  States  of  March  1784^  for  the  satisfiiction  of  the  mi- 
litary bounties  Virginia  had  promised,  were  not,  prior  to  1810,  tyy  any 
legislative  acts  of  the  government  of  the  United  States,  withdrawn  from 
appropriation  under  and  by  virtue  of  Virginia  military  land  warrants.  A 
patent  issued  on  the  I2lh  of  October  1812,  founded  upon  a  military 
land  warrant,  for  land  within  the  reserved  lands,  is  valid  against  a  claim- 
ant of  the  same  land,  holding  under  a  sale  made  by  the  United  States. 
Reynolds  vs.  JkV Arthur.    417. 

14.  Proceedings  for  the  sale  of  the  real  estate  of  an  intestate,  for  the  payment 

of  debts,>were  commenced  before  the  repeal  of  the  act  of  the  legislature 
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of  Ohio,  CDlilled  "A  lawfortheMltlemenl.oriatcintei'eilitci."  The 
tdmialilnton,  DOlnithatuKliDR  lbs  repeal,  went. on  lo  sell  the  land,  and 
■ppropnile  Ihe  praceeda  lo'the  diKfaiige  of  (he.debis  of  ihe  iaietUle. 
Held,  (hal  the  ule  wai  voldi  The  Bank  of  HamtUon  n.  Dudtey'$ 
ktir$.    492. 

MARRIAGE  SETTLEAIEN'I'. 

1.  A  marriage  aeUieiDeiit  praviiled  thai  the  tnuteea,  aflei  tho  death  of  the 

huibaad,  ihauld  alaod  paaiessed  of  a  bond  cieeuted  Ici  them  by  the 
husbaad,  and  ol  the  aum  of  $37,038  lo  be  received  by  (hem ;  upon 
Inul  to  place  out  (he  >ame  wheo  it  ahall  came  iula  thek  bands,  at  la- 
(area(,.on  freeholdiaecutiliu,  or  invest  il,  or  lay  part  of  il,  in  Ihe  pur- 
chase of  atock  of  the  Uoitad  Slates  of  North  America,  er  bank  atock 
there,  unlh  the  appraiolion  af  the  tot/if;  and  to  call  In  and  replace  the 
aame,  and  reinvest  the  aame  arid  Ihe  produce  thereof,  from  time  lo  time, 
upan  or  in  such  aecuii^es,  or  Block,  loilA  the  ^probation  of  Ihe  toife. 
English  et  al.  <it.  Fozall.    695. 

2.  Il  la  not  an  unreasonable  inlerprelalioD  lo  say,  that  the  wife,  who  am- 

vived  the  husband,  was  (6  have  a  conlralling  agency,  irithin  the  liml- 
ta^n  prescribed  by  (he  caalrart.  She  has  not  in  arbitrary  and  unli- 
mited diacrelion.  The  iDveslmcal  it  restricted  to  three  objecla ;  freehold 
seouiiiies,  United  Slates  slock,  oi  bank  stock;  and  (he  (luatees  are  not 
aulberiaEd  to  make  sny  other  invcslmcat.  The  trustee*  are  bound  to 
loake  the  inveslment  in  any  one  of  the  funds  mentioned,  which  the 
wife  might  request  or  direct.  Ibid.  61)9. 
*  3.  The  husband  .by  his  will  conSnued  the  marriige  settlemeni,  and  he 
further  declared,"  that  if  (he  sum  of  $37,0^  secured  to  be  paid  to  the 
tnulees  should  at  any  lime  be  found  InsulGcient  lo  raise  and  bring  into 
■lie  hands  of  the  trustees  the  clear  annual  sum  of  $2,222.22,  the  an- 
nuity secured  to  be  paid  to  his  wife  by  Ihe  settlement,  iben  the  IniateM 
of  his  will  shall,  from,  lime  to  time,  transfer  (a  (faemselvea,  as  trustee* 
of  the  seKlcmenl,  out  of  Ihe  reaiduuai  af  hi*  estate,  such  sum  or  auni 
of  money  as  may,  from  lime  lo  time,  be  found  necessary  to  make  up 
any  deQciency  there  may  happen  la  be  between  (he  current  amaunt  of 
Ihe  interest  and  produce  af  the  pritieipal  aum,  and  the  amount  of  the 
annuity  :  so  Ibal,  Id  no  event,  leu  than  $2,222.22  shall  be  raised  annu- 
ally for  hii  wife,  or  for  her  bene&t  in  Ihe  United  Sules.  Ibid.  611). 
4.  The  penonal  Eitate  of  the. husband,  exclusive  of  the  sum  placed  In  the 
hand*  of  the  tniatees  of  the  annuity,  was  so  invested  a*  to  produce  six 
per  centum  per  annum,  and  the  direction  of  Ihe  wife  to  keep  Inveated 
in  sii  per  cerU.  slock  of  tbe  United  Stale*  the  $37,039,  produced  • 
'  deQciency  in  the  annuity,  which  sbe  claimed  to  have  made  Up  from  the 
residuary  estate.  The  wife  has  a  right  to  claim  this  deficiency  to  be  so 
mide  up.    Ibid.    610.    . 

PARTIES. 

When  there  1*  oa  change  aflhe  parties  lo  a  suit,  dnrJof  It*  prngreH,  a  jutfi- 
dicUon  depending,  an  (be  condllion.of  the  partlei  is  gorenwd  by  thai 
condilioD  ai  it  WIS  at  the  coniinenccmeol  of  tbe  wit     CanoUy  n. 
Taylor.    566. 
Vol.  il— 4  a 
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1.  Third  peraons  are  not.bound  to  iuquire  whether  the  |NirtiMr  with  whom 

they  are  contracting  is  acting  on  the  partnerriiip  aceouol,  or  for  hit  in- 
dividual advantage.  The  interest  of  the  partner  in  the  joint  stock  of  the 
concern,  and  his  consequent  aulbority  to  use  the  partnership  name, 
raises  a  presumption  that  tlie  contract  was  made  for  joint  account; 
which  is  sufficient  to  bind  the  firm,  unless  to  the  contrary  be  shown ; 
and  that  the  person  with  whom  the  pairtner  deals  had  notice,  or  reason 
.  to  believe  that  the  formef  was  acting  on  his  separate  aceount.  Lt  Boy 
VB,  Johnson.    198. 

2.  Where  in  the  articles  of  partnership  no  name  of  the  firm  wte  mentioned 

as  agreed  upon,  and  the  concern  went  into  operation  udder  the  articles, 
the  books  being  kept,  and  the  bills  and  acceunts  relating  to  their  trans- 
actions being  made  put  at  their  warehouse,  in  th6  name  of  '^Hoffman 
&  Johnson^'*  it  cannot  be  questioned  but  that  a  name  that  assumed, 
recognised,  and  publicly  usedy  became  the  legitimate  nam*  and  style  of 
the  firm  ;  not  less  so,  than  if  it  had  been  adopted  by  the  articles  of 
partnership.     Ibid,     199. 

3.  Where  a  bill  of  exchange  was  drawn  by  A.,  after  the  dissolution  of  liis 

partnership  with  B.,  and  the  proceeds  of  fhe  bill  went  ta  pay,  and  did 
pay,  the  partnership  debts  of  A.  &  B.,  which  A.  on  the  djaw>lution  of 
the  firm  had  assumed  to  pay;  the  holder  of  the  bill  after  its  dishonour 
can  have  no  claim  on  B.  in  consequence  of  the  particular  appropriation 
of  the  proceeds  of  the  bill.    Ibid,    199.   ' 

4.  It  is  admitted,  that  if  one  of  the  partners  contracted  with  a  third  person, 

in  the  name  of  the  firm  affer  the  dissolution,  but  that  &ct  not  made 
public,  or  known  b^  such  third  person,  the  law  considers  tlie  contract 
as  being  made  with  the  firm,  and  on  their  credit.  But  if  the  partner 
deal  with  another  in  his  individual  name,  and  upon  his  sole  responsibi- 
lity, without  even  an  allusion  to  the  partnership,  it  was  unimportant  to 
that  other  to  know  that  the  partnership  was  dissolved,  since  he  was 
dealing,  not  with  the  firm,  and  upon  their  credit,  but  with  the  indivi- 
dual with  whom  he  was  acting,  upon  his  own  credit.    Ibid.     200. 

PATENTS  AND  PATENT  RIGHTS. 

• 

1.  It  has  not,  and  indeed  it  ciinnot  be  denied,  that  an  inventor  may  aban- 

don his  invention,  and  surrender  or  dedicate  it  to  the  public.  Thvi  in- 
choate right,  thus  gone,  cannot  afterwards  be  resumed  at  his  pleasure ,' 
for  when  gif^s  arQ  once  made  to  the  public  in  this  way,  they  become 
absolute.  The  qnestion  which  generally  arises  on  trials  is  a  question  of 
fact,  rather  than  of  law ;  whether  the  acts  or  acquiescence  of  the  party, 
furnish,  in  the  given  case,  satisfactory  proof  of  an  abandonment,  or  de- 
•    dication  of  the  invention  to  the  public.  Pennoeket  al.  vs.  Dialogue.  16. 

2.  It  is  obvious,  that  many  of  the  provittions  of  our  patent  act,  are  derived 

from  the  principles  and  practice  which  have  prevailed  in  the  construe-' 
tion  of  the  law  of  England  in  relation  to  patents.     Ibid.     18. 

3.  Where  English  statutes,  such  for  instance  as  the  statute  of  frauds,  and 

the  statute  of  limitations,  have  been  adopted  into  our  own  legislation ; 
the  known  and  settled  construction  of.  those  statutes  by  courts  of  law, 
has  been  considered  as  silently  incorporated  into  the  acts  ;  or  has  t)een 
received  with  all  the  weight  of  authority.  This  is  not  the  case  with 
the  English  statute  of  monopolies,  which  contains  an  exception,  on 
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which  tha  gmiU  of  pkleoU  fbi  iiivenriaai  have  inued  In  llwt  countiy. 
The  hT^inge  of  Ihil  fsliiue  in  tha  itttute  ii  not  Meatlnl  with  tbe  p«- 
leot  Uiroflhe  Unitid  Suiei;  but  the  cotutiuciioa  of  it  nlopted  bjpCb* 
Engliih  eourti,  ind  (he  priaeipla  tod  piaelice  which  b«*e  long  nga- 
larad  tho  gianU  of  tbclr  piMnts,  u  tbey  iDUit  have  bsea  koowa,  ind 
■n  Udllf  releired  to  in  Mma  of  the  proviiiao*  of  our.awD  lUluU,  af- 
ford  mateiiili  to  UluJtnte  iL     Ibid.     IS. 

t.  The  tnw  muning  of  tlw  woida  of  tlis  patent  law,  '*  not  kooifn  or  uied 
before  the  appllcaiioa  ;V  ii,  notlmawn  or  tMediyUepHHic,  befoialbe 
applieiUoD.    Ibid.     i». 

6.  If  an  Inventor  abould  be  penoitled  to  hold  back  from  the  knowledge  of 
the  public  the  fecielaofhia  invenlloD',  if  he  ihould,  for  a  long  period 
of  year*,  retain  (he  monopoly,  and  make  and  sell  hii  invoDtion  publicly ; 
and  thus  gilber  the  whole  profits  of  il,  relying  upon  liii  luperior  akilt 
and  knowledge  of  the  structure;  and  then,  and  then  only,  when  the 
danger  orcompeliliaD  ihould  force  him  to  procure  lbs  excluilre  right, 
he  ihould  be  aJlowed  to  take  out  a  pilent,  and  thu>  eiclude  the  public 
.frpm  any  further  uie,  Ibau  what  ahould  be  derived  under  it.  during  hie 
fourteen  yein;  it  would  initerially  ratvd  the  program  of  eciencc  and 
the  uaeful  arti ;  and  give  a  preoiiuin  to  tliate  who  abould  be  least  prompt 
to  communicate  ibeir  discoveries.    Ibid.    19. 

6.  If  an  invention  is  uied  by  (he  public,  villi  the  consent  oT  (he  inventor,  at 

the  time  of  his  application  for  apalent;  how  csn  the  Coart  say,  that 
his  cane  is  nevertheless  such  as  the  act  wasinlended  to  protect !  If  suiA 
•  public  uM  Is  not  ■  use  within  the  iiieiDing  of  the  statute ;  how  can 
the  Court  oKtiact  (he  case  from  its  operdlion,  and  support  a  patent, 
wbea  the  suggestions  of  the  patentee  were  not  true  ;  and  tbe  coaditioiu, 
on  which  alone  (he  grant  was  aulbociiicd,  dooot  eiisl?     Ibid.    21. 

7.  Tbe  true  coiulruction  of  (he  patent  law  is.  that  (ho  first  inventor  cannot 

acquire  a  good  title  to  a  paleal,  if  ho  auffan  (ha  thing  invented  to  go 
into  public  use,  oi  to  be  publicly  sold  for  use,  before  be  makes  ippllci- 
tira  tor  a  patenL  This  volunlBiy  set  or  acquiescence  in  the  public  sale 
or  use,  is  an  abindonmeDt  of  his  right ;  or  lalber,  creates  a  disabilily  to 
comply  with  the  terms  and  conditions  of  tbe  law ;  on  which  alone  the 
secretary  of  s(ate  is  authorised  (o  gnat  liiin  a  patent.    Ibid.     2S. 

POSSESSION  OF  LANDS. 

Each  of  the  partlee  held  in  possession  distinct  parts  of  tbe  liod  in  conlroveny. 
In  (his  stafe  of  things  It  is  well  settled,  that  the  party  baring  (he  better 
light.  Is  in  consltnctive  possession  of  alt  the  land  not  occupied,  in  bet, 
by  his  adversary.    HujU  va.  WUkliffc.    212. 

PRACTICE. 

1.  Dills  of  exceptions. 

2.  Re- argument. 

8.  Where  the  appellee  had  died  aRer  the  commeacemeat  of  tbe  lerm,  and 

tbe  Court  not  knowing  his  decease  had  decided  upon  Uw  case,  alter  ar- 
gument, the  Court  ordered  tha  decree  to  be  entered  as  of  the  first  day 
of  the  term.     71u  Bank  a/the  Uniltd  Statu  vs.  (Teisiftr.    481. 
4.  Where  an  appeal  from  the  clrcuk  court  to  this  Court  was  prayed  by  a 
number  of  the  defendants,  and  one  only  executed  the  proper  appeal 
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bond,  the  objection  to  the  proceeding  ought  to  have  bean  taken  by  way 
of  preliminary  motiqn  to  dismiss  the  appeal  for  irregularity,  on  account  of 
the  failure  to  give  the  proper  appeal  bond.    MandeviUe  ▼■.  fiiggt.  490. 
2.  The  declaration  purported  to  count  upon  sixty-eight  bills  of  the  bank  of 
the  commonwealth  of  Kentucky,  and  it  appeared,  that  one  of  the  bilb 
had  been  omitted  to  be  described,  so  that  the  declaration  made  out  a 
lees  sum  than  the  writ  claimed  Or  the  judgment  gave.'    The  defendants 
in  error,  plaintiffs  belaw>  moved  for  leave  to  cure  the  defect  by  enter- 
ing a  remittitur  of  the  amount  of  the  bill  so  tynitted  and  damages  pro 
tanto.    This  Court  ihinks  itself  authorised  to  make  a  precedent  in  fur- 
therance of  justice,  whereby  a  more  convenient  practice  nay  be  intro- 
duced, and  to  allow  the  party  to  enter  his -remittitur;  but  on  payment  of 
the  costs  of  the  writ,  if  error  is  prosecuted  no  further  after  such  amend- 
*  mentmade.    Bank  of  the  CommontoeaUh  of  KenUicki^Y^.  Wuttr 
etal.    329. 

PROMISSORY  NOTE. 

1.  The  notary  pul>lic,.  after  the  note  became  due,  called  at  the  hQOse  of  the 

indorser  who  resided  in  the  city  of  Cincinnati,  wbich  he  found  shut  up, 
and  the  door  locked ;  and  on  inquiry  of  the  nearest  resident,  he  was  in- 
formed that  the  indorser  and  family  had  left  town  on  a  visit ;  whether 
for  a  day,  week,. or  month,  he  did  not  know  nor  did.  he  inquire.  He 
made  use  of  no  further  diligence  to  ascertain  where  the  indorser  bad 
gone,  or  whether  he  had  left  any  person  in  town  to  attend  to  his  busi- 
ness. He  left  a  notice  at  the  house  of  a  person  .adjoining,  with  a  re- 
'  quest  to  hand  it  to  the  indorser  when  he  should  return.  Held,  that 
this.was  sufiicient  diligence  on  the  part  of  the  holders  of  the  note,  to 
charge  the  indorser.  Wiiiiams  vs.  The  Bank  of  the  United  States. 
100. 

2.  The  general  rule  of  law  applicable  to  this  subject,  has  long  t>een  settled ; 

that  to  enable  the  holder  of  a  bill  of  exchange  or  promissory  note,  to 
charge  the  indorser,  it  is  iiusumbent  on  him-  to  prove  that  tknely  notice 
of  the  dishonour  of  the  bill,  or  of  the  non-payment  of  the  note,  was 
given  to  the  indorser ;  or  if  this  could  not  be  done,  he  must  excuse  the 
omission  by  showing  that  due  diligence  had  been  used  to  give  such 
notice.     Ibid.     101. 

3.  If  the  parties  reside  in  the  same  city  or  town,  the  indorser  must  be  per- 

sonally Notified  of  the  dishonour  of  the  bill  or  note;  either  verbally,  or 
in  writing';  or  a  written  notice  must  be  left  at  his  dwelling  house  or 
place  of  business.  Either  mode  is  sufficient,  but  one  or  other  must  be 
observed,  unless  it  is  prevented  by  the  act  of  the  party  entitled  to  the 
notice*    Ibid.    101. 

4.  The  holder  of  a  bill  or  promissory  note,  in  order  to  entitle  himself  to  call 

upon  the  drawer  or  indorser,  must  give  notice  of  its.  dishonour  to  the 
party  whom  he  means  to  charge,  hut  if,  when  the  notice  should  be 
given,  the  party  entitled  to  it  should  be  absent  from  the  state,  and  has 
left  no  known  agentto  receive  it;  if  he  abscond,  or  has  no  place  of  re- 
sidence which  reasonable  diligence  used  by  the  holder  can  enable  him 
to  discover,  the  law  dispenses  with  the  necessity  of  giving  regular  no- 
tice.    Ibid.     102.  • 

5.  Where  the  parties  reside  In  the  same  citj  or  town,  the  notice  should  be 
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gl*en  It  Ibe  dwellbg  houfe,  or  plice  ot  bumen,  and  (be  duly  of  the 
bolder  doei  nol  lequiie  him  to  give  the  nalice  •■(  toy  olfaec  place. 
Ibid.    102. 

6.  C.  the  JDiloraer  ol  ihc  note,  it  the  lidie  it  fell  due,  lived  io  ■  haute  in 

Georgetown,  except  Ibe  lawQt  front  room,  nhicfa  wu  occupied  lepi- 
rttely,  M  >  ttore,  by  oae  of  )><«  tons.  There  wu  >  ■spartte  enlranee 
lo  Ibe  dwelling  part  ol  [lie  houae  Ihrough  an  alley  or  pueage,  tparl 
frfm  (he  ilore,  which  led  (o  (he  upper  rooma,  idU  back  buildiDfp,  and 
yard  ol  Ibe  hoiue.  The  aoD  of  C.  who  occupied  the  iloce,  bad  sdwetl- 
ing  home  acparale  from  [he  9(ore.  C.  waa  at  (hil  time  poil  master  of 
Georgetown,  and  kopi  the  post  office  in  another  part  of  the  town ;  whete 
he  usually  tianiicled  hit  pnvate  buiineaa  aa  well  aa  that  of  faia  office. 
C.  bad  DO  concern  in  hi*  son's  sloie.  but  be  was  frequently  about  (be 
door.  Until  he  took  charge  of  the  post  office,  which  waa  a  year  before 
the  note  fell  duo,  written  communicadoni.ind  noUces  for  him  were 
Bomeliinea  lefi  al  [he  ■(ore,  and  were  carried  by  ano(her  of  bis  sons, 
unless  when  he  forgot  il,  lo  him.  AFIcr  C.  took  possci«ion  of  Iha  poat 
ofiice,  if  notices  had  been  left  at  Vic  store  for  C.,' the  bearer  of  Ifaem 
would  hare  been  directed  to  lake  lliem  Id  the  post  oflica ;  pr  they  would 
have  been  delivered  to  him  by  his  bod  al  the  post  office,  if  recollected, 
or  if  they  had  been  seen  when  left  at  (he  slate.  The  notary  slated  (hat 
he  believed  (he  notice  of  nan-paymGn(  of  (he  no(o  was  left  at  Uic  s(ore, 
because  he  lliqiigli(  (hat  ho  had  frequently  notices  to  give  lo  the  de- 
fendanl,  and  was  in  the  habit  of  leaviajt  Ihcm  at  (he  alare,  and  he  never 
bad  been  in  (he  dwelling  house,  or  in  the  passage  or  alley.  Held,  Ibat 
tbisnolice  was  not  suAicicnl  of  non-paymcnl  of  the  note,  (o  charge  C. 
with  a  llalHlily  lo  pay  Ihe  note.-  The  Bank  of  the  UnUtd  Statt)  ti. 
Coreorati.    121. 

7.  If  DDlice  of  the  non-payment  of  a  nolo,  although  left  at  an  Improper 

place,  was  ncvertbeless,  in  point  of  fact,  received  indue  time  by  Ihe 
indoricr,  and  so  proved,  or  could  from  the  evidence  in  (he  cause  be 
propcriy  presumed. by  Ihe  jury  ;  it  is  sufficient  in  point  of  law  lo  charge 
Ibe  indorser.     Ibid.     131. 

8.  Tbe  law  in  Kentucky  la  aellled,  as  it  is  in  Virginia  and  In  this  Court ; 

Ibal  upon  Virginia  contracts  by  jndoisemcnl  of  promissory  notes,  every 
reasonable  effort  must  he  made  to  recover  of  Ihe  drawer  by  suit,  before 
Ihe  aaaignee  can  hive  recourse  against  (he  assignor  or  jadeiaer.  Z^ 
Bank  of  the  United  Slalei  vs.  Weiiigtr.     347. 

9.  Il  il  upon  Ihe  question,  whit  con9(itu(ei  such  diligence,  [ha(  all  tbe  dif- 

ficulties arlic  in  auili  upon  these  conlracti.  And  certainly  this  Court 
cinnot  be  called  upon  to  cany  ihe  obligatioDS  imposed  upon  aniirmw 
OQ  this  point,  fuitlicr  Ihan  the  suie  courts  have  already  eiteodad  tbam. 
Ibid.    34S. 

10.  ^bal  will  be  considered  a  auSieiaal  compliance  wilb  Ihe  requidtiou  of 
tbe  laws  of  Kentucky,  imposing  diligence  in  the  prosoeolion  a(  ■  puit 
igalnst  Ihe  drawer  of  a  note,  by  the  Indonee,  in  order  lo  e1iM|e  ■  prior 
bidorser.     Ibid.    348. 

11.  The  discharge  of  an  iiuolvcnt  under  Ihe  statutes,  ii  the  moil  iidsfaclory 
evidence  of  Insolvency.  Alter  such  discharge,  it  Is  not  required  that 
process  of  execution  shall  be  issued  against  (be  parly,  in  order  lo  con- 
form to  Iba  injunclioD  of  diligence.     Ibid.    349. 


726  INDEX. 

PROMISSORY  NOTE. 

12.  The  evidence  Id  tbe  case  wis,  that  the  day  wheo  the  note  became  due, 
the  bank  being  the  holder  thereof,  and  it  being  payable  there,  after  the 
usual  banking  hours  were  over  it  was  delivered  to  a  notary  by  tbe 
cers  of  the  bank,  they  informing  him  at  the  time  that  there  were  no 
there  for  the  payment  of  the  note.  This  was  a  suffideat  proof  of  doe 
demand  of  payment,  ne  Bank  t^fihe  ZJniied  SUUe$  vs.  CtMrneal.  649. 
■  18.  When  a  note  is  payable  at  a  bank,  it  is  not  necessary  to  make  any  per- 
sonal demand  upon  the  maker  elsewhere.  It  is  his  daty  to  be  at  the 
bank  within  the  usual  hours  of  business  to  pay  the  seme,  and  if  he  omits 
so  to  do,  and  a  demand  is  there  made  of  payment  by  tbe  holder  within 
those  hours,  and  it  is  refused  or  neglected  to  be  made,  the  bolder  is  en- 
titled to  maintain  his  action  for  such  dishonour.    Ibid*    648. 

14.  It  is  difficult  to  lay  down  any  universal  rule  as  to  what  is  due  diligence 
-in  respect  to  notice  to  indorsers.  Many  cases  must  be  decided  upon 
their  own  particular  cireumstances,  however  desirable  it  may  be,  when 
practicable,  to  lay  down  a  general  rule.    Ibid.    661. 

16.  When  notice  is  sent  by  the  mail,  it  is  sufficient  to  direct  it  to  the  town 
■  where  the  party  resides,  if  ft  is  a  post  town ;  if  it  is  not,  tbeia  to  the  post 
office  or  post  town  nearest  to  his  residence,  if  Jmowa.  But  the  rule, 
as  to  the  nearest  post  office,  is  not  of  universal  application ;  for  if  the 
party  is  in  the  habit  of  receiving  his  letters  at  a  more  distant  post  office, 
or  ^ireugh  a  more  circuitous  route,  and  the  fact  is  known  to  the  person 
sending  notice,  notice  sent  by  the  latter  mode  will  be  good.  And  where 
the  paiiy  is  in  the  habit  of  receiving  his  letters  at  various  post  offices, 
to  suit  his  own  convenience  or  business,  it  may  be  sufficient  to  send  it 
to  cither.    Ibid.    651 . 

16.  A  suggestion  was  made  at  the  bar,  that  the  letter  to  the  indorser,  stating 
the  demand  and  dishonour  of  the  note,  is  not  sufficient,  unless  the  party 
sending  it  also  informs  the  indorser  that  he  is  looked  to  for  payment. 
But  where  such  notice  is  sent  by  the  holder,  or  by  his  order,  it  neces- 
sarily implies  such  a  responsibility  over.    Ibid,    652. 

17.  Bills  of  exchange  drawn  in  one  state  of  th^  union,  on  persons  living  in 
another  state,  partake  of  the  character  of  foreign  bills,  and  ought  to  be  so 
treated  in  the  courts  of  the  United  States.    Buekner  vs.  Finietf.    686. 

RE-ARGUMENT, 

The  Court  refused  to  hear  a  re-argument  upon  a  point  decided  in  the  case  of 
Fullerton  et  al.  vs.  The  Bank  of  the'United  States,  1  Peier»,  612,  that 
the  act  of  the  legislature  of  Ohio,  relative  to  proceedings  against  parties 
to  promissory  notes,  had  been  well  adopted  as  a  rule  of  practice  in  the 
courts  of  the  United  States  for  the  state  of  Ohio.  WiUiams  vs.  The 
Bank  of  the  United  States.    106. 

SLAVE. 

1.  The  act  of  the  legislature  of  Maryland,  passed  in  1796,  ch.  47,  sec.  13,  de- 
clares "  that  all  persons  capable  in  law  to  make  a  valid  will  and  testa- 
ment, may  grant  freedom  to,  and  effect  the  manumission  of  any  slave 
or  slaves  belonging  to  such  person  or  persons,  by  hb,  her,  or  their  last 
will  and  testament,  and  such  manumission  of  any  slave  or  slaves  may 
be  made  to  take  effect  at  the  deatli  of  the  testator  or  testators,  or  at 
such  other  period  as  may  be  limited  in  such  last  will  and  testament; 
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proriJMl  tlwiy*,  (tut  no  iDanaiDiMion  by  hut  will  tai  leiUfDCilt  shall 
ba  effBctiul  to  give  freedum  (o  taj  •!>««  ot  aUvei,  if  ihe  laiDC  shall  be 
ID  the  prejudica  of  crediton,  por  imleii  Iho  siid  slave  or  slares  shall  b« 
uailer  the  sge  of  fony-fiTB  jeariv  and  able  to  viork  and  gain  a  mffi- 
eiiTtt  MainltTUMce  and  livtliliood  at  the  time  Ihefieedom  gioen  ihaU 
rommence."  The  lime  of  fieedoin  af  the  appellaa  io  this  case,  com- 
meaced  when  he  was  about  eleveo  jetjt  old.  Held,  that  hie  inauU' 
misiloa  by  will  was  valid.  Lt  Grand  vi.  DarniM.  66-1. 
2.  The  court  of  appeals  of  Maiyland,  has  decided  Ihtt « deiriie  of  prajieily 
leal  oi  peitoDBl  bf»  master  to  his  slave,  entitles  the jiave  to  hi*  freedooi 
by  necessary  iDiplicatioD.  Thii  Court  ontortaiiu  the  suae  opiDioD. 
lUd.    670. 

SPAIN. 

1.  LoukiUna. 

2.  Tiealiei. 

9TATE  LAWS. 

1.  Where  the  question  apoo  the  eonitmction  of  tbi  stalate  oft  stite  leli- 

tlVB  to  real  property,  lias  been  sellleil  by  any  Judicial  decision  in  the 
■tale  where  Ihe  land  lies;  this  Court,  upon  Ihe  uniform  principles 
sdopted  by  it,  would  recognise  that  decisioa  as  a  fiart  of  Ibo  local  law. 
Gardner  vn.  Collini.     58. 

2.  Constniclion  ot  the  law  of  descents  of  Rhode  Island.    Ibid.    B8. 

3.  The  act  of  the  legislature  of  Msiyland,  rotative  to   a  dcvhe  of  the  real 

estate  of  intestates  in  certain  cues,  in  directing  Ihe  commissionen 
when  (0  give  deeds  to  purchasers,  has  this  general  provision  ;  (bat  Ihe 
eommitsioo  and  proceedings  thereon  shall  be  recited  In  the  preamble 
of  the  deed.  It  certainly  could  not  have  been  intended  that  the  com- 
mission, and  all  the  proceedings,  should  be  set  out  in  hac  verba.  If 
ihe  aubalance  of  Ihe  pnfccedings  is  recited.  It  is  aufficlenl.  Tliompion 
vs.  Tolmie.    167. 

4.  The  law  appears  to  be  settled  in  the  aisles,  that  courts  wilt  go  far  to  sus- 

Uin  bona  lide  titles  acquired  under  sales  mnde  by  stalutei  regulating 
sales  made  by  order  of  oiphani'  courts.  Where  there  has  been  a  fail 
■lie,  Ihe  |iurcha>er  will  not  be  bound  to  lonii  beyond  the  decree,  if  the 
facta  necessary  to  give  ihc  court  juHsdiction  appear  on  the  face  of  Ihe 
proceedings.     Prid.    167. 

5.  The  law  of  Kentucky  authorises  tbeit  courts  of  chancery  to  nnke  deere« 

against  absent  defendants,  on  the  publlcstloD  of  an  order  fat  twa 
months  succossivcly  In  some  paper  authorised  to  make  the  pubHollan, 
and  on  fixing  it  up  at  certain  public  places,  prescribed  by  the  Ml, 
This  publication  is  considered  as  a  eonslruclive  service  of  Ihe  pracesi. 
The  supreme  court  of  Kentucky  has  Redded  that  the  pablic4tiM  most 
be  continued  for  two  calendar  months.    Hmt  n.  Witkligi.    114. 

6.  ConstiuetloD  of  the  provisions  of  Ihe  treaties  with  the  Ibdlani,  Bide  by  the 

stale  of  Georgia  retalive  to  boundaries ;  and  of  the  acts  of  the  legislature 
of  that  state,  relalive  to  grants  of  land  within  its  territorial  limils,  and 
which  were  not  wtlhin  Ihe  Indian  boundary  line,  aa  defined  hy  ibe 
treaties  and  as  recognized  by  those  acts.  Poltrrsoit's  Ifnee  <n. 
Jenki.    22ft. 
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7.  If  the  fitate  of  Georgia  have  construed  their  treaty  with  the  Cherokee 

Indians,  by  any  subsequent  acts  manifesting  an  uoderstanding  of  it; 
this  Court  would  not  hesitate  to  adopt  that  construction.     Ibid.    280. 

8.  If  the  tctto  of  Georgia  has  practically  settled  the  limits  of  FraokKo 

county,  such  settlement  ought  to  have  been  conclusive  on  the  circait 
court.     Ibid.    232. 

9.  Under  the  statute  of  limitations  of  Tennessee,  of  seventeen  hundred 

and  ninety-seven,  a  possession  of  seven  years  is  a  protection  only  when 
held  under  a  grant,  or  under  valid  mesne  conveyances,  or  a  paper  title, 
which  are  legally  or  equitably  connected  with  a  grant ;  and  a  void  deed 
is  not  such  a  conveyance  as  that  a  possession  under  it  will  be  protected 
by  the  statute  of  limitations.    Lessee  of  Powell  vs.  Harmon,    241. 

10.  This  Court  has  frequently  decided,  that  to  sustain  its  jurisdiction  in  ap- 
peals and  writs  of  error,  it  is  not  necessary  to  state,  in  terms,  upon  the 
record,  that  the  constitution,  or  a  law  of  the  United  States  was  drawn 
in  question.  It  is  sufficient  to  bring  the  case  within  the  provisions  of 
the  25th  section  of  the  judicial  act,  if  the  record  shows  that  the  consti- 
tution or  a  law  of  the  United  States  must  have  been  misconstmed,  or 
the  decision  oouM  not  have  been  made ;  or  that  the  constitutionality 
of  a  state  law  was  questioned,  and  the  decision  was  in  /avour  of  the 
party  claiming  under  such  law.  Willson  vs.  The  Block  Bird  Creek 
Marsh  Company.    250. 

11.  The  act  of  the  assembly  of  the  state  of  Delaware,  by  which  the  con- 

struction of  the  dam  erected  by  the  plaintiffs  was  authorised,  shows 
plainly  that  this  is  one  oT  those  many  creeks  passing  through  a  deep 
.lev.el  marsh,  adjoining  the  Delawaie,  up  which  the* tide  flows  for  some 
distance.  The  value  of  the  property  0Q_its  banks,  must  be  enhanced 
by  excluding  the  water  from  the  marshy  and  the  health  of  the  inhabi- 
tants probably  improved.  Measures  calculated  to  produce  these  ob- 
jects, provided  they  do  not  come  in  collision  with  the  powers  of  the 
general  government,  arCj-undoubtedly^within  those  which  are  reserved 
to  the  states.  But  the  measure  authorised  by  this  act,  stops  a  naviga- 
ble creek,  and  must  be  supposed  to  abridge  the  rights  of  those  who  have 
been  accustomed  to  use  it..  But  this  abridgement,  unless  it  comes  in 
conflict  with  the  constitution,  or  a  law  of  the  United  States,  is  an  aflair 
between  the  government  of  Delaware  and  its  citizens ;  of  which  this 
Court  cati  take  no  cognizance.     Ibid.     281. 

12.  S.  andM.  held  land  in  Luzerne  county,  Pennsylvania,  iu  common  under 

a  Connecticut  Htle.  A  division  of  the  land  was  made  between  them, 
and  S.  became  the  tenant  of  M.  of  his  part  of  the  land  thus  set  off  in 
severalty,  under  a  lease,  to  be  terminated  on  a  notice  of  one  year.  S. 
afterwards  obtained  a  Pennsylvania  title  to  the  land  leased  to  him  by 
M.  and  on  a  trial  in  an  ejectment  for  the  land,  brought  by  JVI.  against 
S.,  the  court  of  common  pleas  of  Bradford  county,  Pennsylvania,  held 
that  S.  having  held  the  land  as  tenant  of  M.,  could  not  set  up  a  title 
against  hisdandlord.  Upon  a  writ  of  error  to  the  supreme  court  of  Penn- 
sylvania in  1825,  it  was  held  that  **  the  relation  between  landlord  and 
tenant  could  not  exist  between  persons  holding  under  a  Connecticut  ti- 
tle." The  legislature  of  Pennsylvania,  on  lh6  8th  of  April  1926,  passed 
an  act  declaring  that  "  the  relation  of  landlord  and  tenant  should  exist 
and  be  held  as  fully  and  eflectually  between  Connecticut  settlers  and 
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PeDDsylvania  claimant,  as  between  citizens  of  the  commonwealth.'* 
The  case  caihe  again  before  the  supreme  court  of  Pennsylvania,  and 
tlie  judgment  of  the  court  of  common  pleas  of  Bradford  county  in  fa- 
▼our  of  M.  the  landlord,  was  affirmed ;  that  court  having  decided  that 
the  act  of  assembly  of  the  8th  of  April  1826,  was  a  oonstitutional  act, 
and  did  not  impair  the  valfdity  of  any  contract.  S.  brought  a  writ  of  error 
to  this  Court,  claiming  that  the  act  of  the  assembly  of  Pennsylvania  of 
the  8th  of  April  1826,  was  unconstitutional.  Held,  that  the  act  was 
constitution^.    Satterlee  vs.  Matthew$on.    380. 

13.  Objections  to  the  jurisdiction  of  this  Court  have  been  frequently  made, 
on  the  ground  that  there  was  nothing  apparent  on  the  record  to  raise 
the  question  whether  the  court  from  which  the  case  had  been  brought, 
had  decided  upon  the  constitutionality  of  a  law,  so  that  the  case  was 
within  the  provisions  of  the  25th  section  of  the  judiciary  act  of  1789. 
This  has  given  occasion  for  a  critical  examination  of  the  section,  which 
has  resulted  in  the  adoption  of  certain  principles  of  construction  appli- 
cable to  it.  One  of  those  principles  is,  that  if  the  repugnancy  of  a 
statute  of  a  state,  to  the  constitution  of  the  United  States,  was  drawn 
into  question,  or  if  that  question  was  applicable  to  the  case,  this  Court 
has  jurisdiction  of  the  cause ;  although  the  record  should  not  in  terms 
state  a  misconstruction  of  the  constitution  of  the  United  States ;  or  that 

.  the  repugnancy  of  the  statute  of  llio  state,  to  any  part  of  that  coiistitu- 

tion,  was  drawn  into  question.    Ibid,    409. 

14.  There  is  nothing  in  the  construction  of  the  United  States  which  forbids 
the  legislature  of  a  state  to  exercise  judicial  functions.    Ilnd,    413. 

15.  There  is  no  part  of  the  constitution  of  the  United  States  which  applies 
to  a  iBtate  law  which  divested  rights  vested  by  law  in  an  individual, 
provided  its  effect  be  not  to  impair  the  obligation' of  a  contract.    Ibid.^ 
413. 

16.  In  the  case  of  Fletcher  v$.  Peck,  6  Craneh,  87,  it  was  stated  by  the 
Chief  Justice,  that  it  might  well  be  doubted  whether  the  nature  of  so- 
ciety and  of  government  do  not  prescribe  some  limits  to  the  legislative 
power,  and  he  asks,  **  if  any  be  prescribed,  where  are  they  to  be  found, 
if  the  property  of  an  individual  fairly  and  honestly  acquired,  may  be 
seized  without  compensation?"  It  is  no  where  intimated  in  that  opi- 
nion, that  a  state  statute  which  divests  a  vested  right,  is  repugnant  to 
the  constitution  of  the  United  States.    Jlnd.    413. 

17.  lliis  Court  can  perceive  no  sufficient  grounds  for  declaring  that  the  le- 
gislature of  Ohio  might  not  repeal  the  law  of  that  state  by  which  the 
court  of  common  picas  was  authorised  to  direct,  in  a  summary  way,  the 
sale  of  the  lands  of  an  intestate.  "  Jurisdiction  of  all  probate  and  tes- 
tamentary matters"  may  be  completely  exercised  without  possessing 
the  power  to  order  the  sale  of  the  lands  of  an  intestate.  Such  jurisdic- 
tion does  not  appear  to  be  identical  with  that  power,  or  to  comprehend 
it.     The  Bank  of  HamiUon  vs.  Dudley's  heirs.    524. 

18.  The  occupant  claimant  law  of  Ohio,  which  declares  that  an  occupying 
claimant  shall  not  be  turned  out  of  possession  until  he  shall  be  paid  for 

.  lasting  and  valuable  improvements  made  by  him,  and  directs  the  court 
in  a  suit  at  law,  to  appoint  commissioners  to  vjdue.the  same;  is  repug- 
nant to  the  seventh  amendment  of  the  constitution  of  the  United  States, 

Vol.  II.— 4  R 


730  INDEX. 

STATE  LAWS. 

which  declares  that  "  in  suits  at  common  law,  where  the  vaJtie  io  con- 
troversy shall  exceed  twenty  dollars,  the  right  of  trial  by  joiy  shall  be 
preserved.'*  The  compensation  for  improvements  is  a  suit  at  common 
law,  and  must  be  submitted  to  a  jury.    Jhid.    526. 

19.  Admitting  that  the  legislature  of  Ohio  can  give  an  occupant  claimant  a 
right  to  the  value  of  his  improvements,  and  •  authorise  him  to  retain 
possession  of  the  land  he  has  improved,  until  he  shall  have  received 
that  value ;  and  assuming  that  they  may  annex  conditions  to  the  change 
of  possession,  which,  so  far  as  they  are  constitutional,  must  be  respect- 
ed in  all  courts ;  still,  the  legislature  cannot  change  radically  the  mode 
of  proceeding  prescribed  for  the  courts  of  the  United  States,  or  direct 
thoM  courts  in  a  trial  at  common  law  to  appoint  commissioners  for  the 
decision  of  questions  which  a  court  of  common  law  must  submit  to  a 
jury.    Ibid.    526. 

20.  The  inability  of  the  courts  of  the  United  States  to  proceed  in  suits  at 
cornmon  law,  in  the  modo  prescribed  by  the  occupant  law  of  Ohio,  does 
not  deprive  the  occupant  of  the  benefit  intended  him.  The  modes  of 
proceeding  which  belong  to  courts  of  chancery,  are  adapted  to  the  exe- 
cution of  the  law ;  and  to  the  equity  side  of  the  court  be  maj  apply  for 
relief.  Sitting  in  chancery  it  can  appoint  commiasiODers  to  estimate 
improvements,  as  well  as  rents  and  profits,  and  can  enjoin  the  execution 
of  the  judgment  at  law,  until  its  decree  shall  be  complied  with.  If  any 
part  of  the  act  be  unconstitutional,  the  provisions  of  that  pert  may  be 
disregarded ;  while  full  effect  will  be  given  to  such  as  are  not  repog^nant 
to  the  constitution  of  the  state,  or  the  ordinance  of  1787.  The  question 
whether  any  of  its  provisions  be  of  this  description,  win  properly  arise 
in  the  suit  brought  to  carry  them  into  effect.    Ibid.    526; 

21.  The  act  of  the  legislature  of  Maryland,  passed  in  1796,  ch.  47,  sec.  13, 
declares  **  tliat  all  persons  capable  in  law  to  make  a  valid  will  and  testa- 
ment, may  grant  freedom  to,  and  effect  the  manumission  of  any  slave 
or  slaves  belonging  to  such  person  or  persons,  by  his,  her,  or  their  last 
will  and  testament,  and  such  manumission  of  any  slave  or  slaves  may 
be  made  to  take  effect  at  the  death  of  the  testator  or  testators,  or  at 
such  other  period  as  may  be  limited  in  such  last  will  and  testament; 
provided  always,  that  no  manumission  by  last  will  and  testament  shall 
be  effectual  to  give  freedom  to  any  slave  or  slaves,  if  the  same  shall  be 
to  the  prejudice  of  creditors,  nor  unless  the  said  slave  or  slaves  shall  be 
under  the  age  of  forty-five  years,  and  able  to  work  and  gain  a  suffi- 
cient maintenance  and  livelihood  at  the  time  the  freedom  giifcn  shall 
cowimeturc."  The  time  of  freedom  of  the  appellee  in  this  case,  com- 
menced when  he  was  about  eleven  years  old.  Held,  that  his  manumis- 
sion by  will  was  valid.    Le  Grand  vs.  DamaU,    664. 

22.  The  court  of  appeals  of  Maryland,  has  decided  that  a  devise  of  property 
real  or  personal  by  a  master  to  his  slave,  entitles  the  slave  to  his  free- 
dom by  necessary  implication.  This  Court  entertains  the  same  opin- 
ion.    Ibid.    670. 

23.  This  being  a  suit  upon  a  local  statute,  giving  a  particular  remedy,  in  the 
nature  of  a  foreign  attachment,  against  garnishees,  who  possess  goods, 
effects,  or  credits  of  the  principal  debtor ;  the  decisions  which  have 
been  made  on  the  construction  of  that  statute  by  the  state  court  of  Mas- 
sachusetts, arc  entitled  to  great  respect ;  and  ought,  in  conformity  to 


INDEX.  731 

STATE  LAWS. 

the  uniform  pnctice  of  this  Court,  to  govern  its  decisions.  Beach  vs. 
Fi/fs.    678. 

24.  Where  under  a  voluntary  assignment  of  an  insolvent  debtor,  the-  pro- 
ceeds of  all  the  property  received  by  the  assignees  under  the  assign- 
ment are  insufficient  to  pay  the  amount  of  the  just  debts  and  dividends 
due  to  the  assignees  ;  the  established  doctrine  in  Massachusetts  is,  that 
the  assignees  cannot  be  holden  as  trustees  of  the  debtor,  to  the  credi- 
tor who  is  the  plaintiiTin  an  attachment,  so  as  to  be  chargeable  to  him 
in  the  suit. .  Even  if  the  assignment  were  held  to  be  constructively 
fraudulent  in  point  of  law,  they  would  be  entitled  to  retain  their  own 
bona  fide  debts ;  for  as  to  those,  they  stand  upon  equal  grounds  with 
any  other  creditors.  This  is  understood  to  be  the  clear  lenilt  of  the 
cases  decided  in  Massachusetts.    Ibid,    678. 

26.  The  act'of  the  legislature  of  Maryland  of  1793,  Incorporating  the  bank 
of  Columbia,  one  of  the  sections  of  which  gives  to  the  bank  a  summary 
proceeding  against  debtors  to  the  bank,  did  not  intend  to  interfere  with 
any  legal  defence  against  the  claim  of  the  bank  the  party  might  have. 
It  does  not  prescribe  the  nature  of  that  defence,  or  deprive  him  of  any 
which  might  have  been  used,  had  the  action  been  commenced  in  the 
usual  way.     The  Bank  of  Columbia  vs.  Sweeney,    671. 

26.  J.  J.  died  in  New  Hampshire,  seised  of  real  estate  in  Rhode  Island, 
having  devised  the  same  to  his  daughter,  an  infant.  His  executrix 
proved  the  will  in  New  Hampshire,  and  obtained  a  license  from  a  pro- 
bate court,  in  that  state,  to  sell  the  real  estate  of  the  testator  for  the 
payment  of  debts.  She  sold  the  real  estate  in  Rhode  Island  for  that 
purpose,  and  conveyed  the  same  by  deed  ;  giving  a  bond  to  procure  a 
confirmation  of  the  conveyance  by  the  legislature  of  Rhode  Island. 
The  proceeds  of  the  sale  were  appropriated  to  pay  the  debts  of  the  in- 
testate. Held,  that  the  act  of  the  legislature  of  Rhode  Island,  which 
confirmed  the  title  of  the  purchasers,  was  valid.  The  legislative  and  judi- 
cial authority  of  New  Hampshire  were  bounded  by  the  territory  of  that 
state,  and  could  not  be  rightfully  exercised  to  pass  estates  lying  in  another 
state.  The  sale  of  real  estate  in  Rhode  Island,  by  an  executrix,  under 
a  license  granted  by  a  court  of  probate  of  New  Hampshire,  was  void; 
and  a  deed  executed  by  her  of  the  estate  vfSi»,  proprio  vigore,  inopera- 
tive to  pass  any  title  of  the  testator  to  any  lands  described  therein. 
Wilkinson  vs.  Leland  et  al.    656. 

27.  By  the  laws  of  Rhode  Island,  the  probate  of  a  will,  In  the  proper  pro- 
*  bate  court,  is  understood  to  be  an  indispensable  preliminary  to  establish 

the  right  of  the  devisee,  and  then  his  title  relates  back  to  the  death  of 
the  testator.    Ibid,    655. 

STATUTE  OF  FRAUDS. 

1.  Iq  cases  not  absolutely  closed  by  authority,  this  Court  has  always  ex- 

pressed a  strong  inclination  not  to  extend  the  operation  of  the  statute 
of  frauds  so  as  to  embrace  original  and  distinct  promises,  made  by  dif- 
rent  persons  at  the  same  time  upon  the  same  general  consideration. 
Tounuley  vs.  Sumrall.    182. 

2.  If  A.  says  to  B.,  pay  so  much  money  to  C.  and  I  will  repay  it  to  you,  it 

is  an  original  independent  promise ;  and  if  the  money  is  paid  upon  the 
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failh  of  it,  it  has  been  always  deemed  an  obligatory  coDtnci.  era. 
though  it  be  by  parol ;  because  there  is  an  oricinai  coDsi  ientioo  ^zrZiC 
betirecn  the  immediate  parties  to  the  coDtracL     Ilfid.     152. 

SUPREME  COURT  OF  THE  UNITED  STATES. 

I.  The  city  council  of  Cbarlcatoo,  exercUin:;  ao  anthority  ozwiet  ibe  fu.e 
of  South  Carolina,  enacted  an  ordimccey  by  which  a  tix  wu  isfose^ 
OD  the  six  and  seven  per  cent,  stock  of  the  L'nite«2  States :  ax^i  in  a# 
court  of  common  pleas  of  the  Charleston  district,  an   app  l;caU3G  w 
made  for  a  prohibition  Co  restrain  them  from  levjing  the  tax,  on  the 
ground  that  the  ordinance  violated   the  constitution   of  the  L'citK 
Scales.    The  prohibition  was  granted,  and  the  proceedinsrs  in  the  cue 
were  removcl  to  the  constitutional  court,  the  highest  court  cf  law  s- 
the  state ;  and  in  thnt  court  it  was  held  that  the  ordinance  -lid  &>!  ri-- 
late  the  conMttution  of  the  Tniled  Sute?.  and  a  writ  of  error  wis  pr> 
«erutcd  on  this  decision  to  (his  Court.     Held,  that  the  qucfticn  Ctreiitd 
by  the  constitutional  court,  was  ilie  very  question  on  which  :hcr  zert*- 
in^  power  of  this  Court  is  to  be  exercised.     IlVs/on  ti  al.  rs.  The  OJy 
Council  *]/ Charleston.     VM. 

2  llie  poHTor  of  ihi«  Court  to  revise  the  ju-3cment5  of  slate  L-ibunals.  de- 

pends on  the  25th  section  of  the  ju<lici.iry  act.  That  section,  emr:? 
"  (hat  a  final  ju>izment  or  decree  in  nny  suit  in  the  highest  court  of  j« 
or  ciquity  of  a  state,  in  which  a  decision  in  the  suit  coHk^  be  hai." 
where  is  drawn  in  r|Ue^tion  the  valiifity  of  a  statute,  or  of  an  authori:y 
e\erci«ed  under  any  state,  on  the  sround  of  their  beinjE  rcp<i£:n«ni  ta 
the  ronfifitution.  treaties  or  Jaw«i  ol"  rho  I'nited  State*,  ar.'i  the  doci?!?r. 
1*  in  fi70'i.-  c\  ih«-::  \.-»li.:!ry,  ■■  n.iy  N>  rr-cx3Tr,inci.  and  rcversei  or  .'J- 
t"ir:T-.0'i  in  th**  S-.'p-o-rr.o  Crurt  ol"  the  I'uilr  J  ST."^!e«."     HrJ.     4*^3. 

3  \  writ  ofoT.-:  \y  iKi*  Conrt  imy  '••?  pros-^cutci  where  ^y  the  j'j  fjr.ieai 

of  the  hi^ho-!  r  ?jr?  ct  Jh'-*  •♦i?<f*  of  Sjuih  Carolina  a  prohibition.  i-«ijesl 
in  a  *!i!e  cou-t.  t:-  pr»:vcr.i  the  k'V^itij  rf  a  ux  which  was  irr.r?-ed  tv  a 
liw  Tcpujr.ir.:  :?  ih  .^  cc-n*Ti:uiion  of  the  I'nited  States,  was  refuiiu  en 
the  »:-:•.:•■:  :"  ::  -"-e  hw  wi«  no*  in  rcr-'ignant    to   ihe  con-uiu'JC'D. 
f'.J.      4v4 
4    T^  e  lerr.  .«?.::  .*  c:''L.z.\\'  -t  v.--j-  corriprehensivc  one,  and  is  an-*er«tC'cd 
to  ap;^-  !:■  »:.y  -•-.•- t?:.r.^  in  a  co'j:'.  c!" justice,  in  which  an  i:i^iv;.3ijil 
p-i:«-:r?  :r.^*.   -■:'  -.  :y  ::.  i  c.-irl  vl  j-i-licc  which  the  Uw  a»T:.rxIs  bin 
ll'id.     464. 
^    The  wo-*s  ■■  f:r.-»'  ;.::;^..n"."  in  the  2 !^:h  section  of  the  judiciary- act. 
rr.'j-!  ':»»  i:r '•?•?:   . :  t.  ^..o  *nc::>n  Linier  ccnsiiicration  .is  appUins  t) 
a'l  j'j-Isni'.  ri:5i  .:-. ."  ''^j--.  .^  w).  v-ri  .'.eteTi.irie  the  p.-irticubr  cau*e ;  an-:  it 
i*  r.'i  r<.,'ii-e  :  :•  i:  <-:ch    :  !j:.. '.-:•:«  ?>!ia!l  lii;a'.Iy  deri  .'e  upon  the  rlsfjts 
which  .":-i-  '.*  Z'-'-    .  •."'^■••.  li'i-  ".»::.?  -rirjil  i-e  witliin  purviow  of  the  sec- 
tion.   /'■./.    -;•;». 

^  The  juJii-iil  I'rpar'mfri:  •:■;  evr«y  z'»renxrr.rn!  i«  the  ri::hlful  expositor  ol 
itii  !aw<,  .■*:.!  iVTiTh;:ir*'>  :!;•«  «':p't""^.e  liw.  If  in  a  case  depi-nJins 
bvfi-e  ,->r.y  cji::!  \  :.  _>  -.'.iV'^  I'l  *r::.l  conrlrct  with  th<»  con<uiiirion.  il 
i*  A.iiMitcd  iliti  'he  cov.-:  rr.-j*:  <\i-r\ic  it«  jn-ljimeni  on  both. and  that 
;hr  constitution  fno*:  c^^nir.-l  the  ic:  The  conn  must  determine  wlie- 
thei  a  tepuzr.incy  .3c»e«.  o:  «.'«>.»«  not  exist,  and  in  making  lhl«  dctermi- 
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nation  must  constnie  both  iDstrumenli.  That  its  construction  of  the 
one  is  authority,  while  its  construction  of  the  other  is  to  be  disregarded, 
is  a  proposition  for  which  this  Court  can  perceive  no  reason.  The 
Bank  of  Hamilton  vs,  J>udley*$  heir$.    624. 

TENNESSEE. 

Constraction  of  the  statute  of  limitations  of  Tennessee,  relative  to  posMssion 
of  lands.    Lessee  of  Powell  vs.  Harmon.    241. 

TREATIES. 

1.  A  treaty  is  in  its  nature  a  contract  between  two  nations,  not  i  legislative 

act.  It  does  not  generally  eflect  of  itself  the  object  to  be  aecompHshed, 
especially  so  far  as  its  operation  is  Infra- ten  itorial ;  but  is  carried  into 
execution  by  the  sovereign  power  of  the  respective  parties  to  the  instra« 
ment.    Foster  et  aL  vs.  Wilson.    314. 

2.  In  the  United  States  a  difierent  principle  is  established.    Our  constitu- 

tion declares  a  treaty  to  be  the  law  of  the  land.  It  is  consequently  to 
be  regarded  in  courts  of  justice  as  equivalent  to  an  act  of  the  legislature, 
whenever  It  operates  of  itself  without  the  aid  of  any  legislative  provision. 
But  when  the  terms  of  the  stipulation  import  a  contract,  when  either  of 
the  parties  engage  to  perform  a  particular  act,  the  treaty  addresses 
itself  to  the  political,  not  the  judicial  department ;  and  the  legislature 
must  execute  the  contract  before  it  can  l>ecome  a  rule  for  the  Court. 
llrid.  314. 
8.  Louisiana. 

THE  UNITED  STATES, 

For  all  national  purposes  embraced  by  the  federal  constitution,  the  states 
and-  the  citizens  thereof  are  one,  united  under  the  same  sovereign  au- 
thority, and  governed  by  the  same  laws.  In  all  other  respects,  the 
states  are  necessarily  foreign  and  independent  of  each  other.  Buckner 
vs.  Fintey.    690. 

USURY. 

1 .  The  branch  bank  of  the  United  States,  at  Lexington,  Kentucky,  discount- 

ed a  promissory  note,  reserving  interest  thereon,  at  the  rate  of  six  per 
centum  per  annum ;  it  being  agreed  that  the  owner  of  the  note  should 
receive  the  proceeds  of  the  discount  in  notes  of  the  Bank  of  Kentucky, 
at  their  nominal  value,  although  the  same  were  at  the  time  of  no  greater 
current  value  than  fifty-four  per  cent,  of  the  said  nominal  value.  Held, 
that  (he  contract  was  usurious,  and  void ;  and  that  the  bank  could  not 
recover  of  any  of  the  parties  to  the  discounted  note.  The  Bank  of 
the  United  States  vs.  Owens.    327. 

2.  A  fraud  upon  a  statute  is  a  violation  of  the  statute.    Ibid.    536. 

3.  A  profit  made,  or  loss  imposed  on  the  necessities  of  the  borrower,  what- 

ever form,  shape,  or  disguise  it  may  assume,  where  the  treaty  is  for  a 
loan,  and  the  capital  is  to  be  returned  at  all  events,  has  always  been 
adjudged  to  be  so  much  profit  taken  upon  a  loan,  and  to  be  a  violation 
of  those  laws  which  limit  the  lender  to  a  specific  rate  of  interest. 
According  to  this  principle,  the  lender  in  this  case  has  taken  forty-six 
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per  cent,  for  three  years,  or  at  the  rite  of  about  fifteen  per  cent,  pi 
annum  above  his  preaciibed  interest.  This  is  contrary  to  the  proTisiofi 
of  the  charter  of  the  bank  of  the  United  Sutes,  and  against  law.  Ihit 
637. 

4.  Reserving  interest  as  discount,  is  the  tame  as  taking  the  same ;  since  i 

cannot  be  permitted  by  law  to  stipulate  for  the  receipt  or  resorvatioo  o 
that  which  it  is  not  permitted  to  receive.  Id  those  instances  in  whid 
courts  are  called  upon  to  inflict  penalties  apoo  (he  lender,  whether  in  i 
civil  or  criminal  form  of  action,  it  is  necessarily  otherwise ;  for  there  th 
actual  receipt  is  generally  necesiiary  to  consummate  the  ofleoee.  Boi 
where  the  restrictive  policy  of  a  law  alone  is  in  contemplation,  we  hold 
it  to  be  an  universal  rule,  that  it  is  unlawful  to  contract  to  do  that  which 
it  is  unlawful  to  do.    llrid,    538. 

5.  The  charter  of  the  bank  of  the  United  States  forbids  the  taking  of  a  greater 

rate  of  interest  than  six  per  centum,  bat  it  does  not  declare  a  contract 
on  which  a  greater  interest  has  been  taken  or  reserved,  to  be  void. 
Such  a  contract  is  void  upon  general  principles.  Courts  of  justice  an 
instituted  to  cany  into  elTect  the  laws  of  a  countiy,  and  they  cannot 
become  auxiliary  to  the  violation  of  those  laws.  There  can  be  no  civil 
right  where  there  can  be  no  legal  remedy ;  and  then  can  be  no  lepi 
remedy  for  that  which  is  itself  illegaL    iMd.    638. 

WASTE. 

1.  Action  on  the  case  against  the  defendant  for  waste,  committed  by  bim 

while  tenant  of  the  plaintiiT,  the  owner  of  the  reversionary  interest,  by 
pulling  down  and  removing  from  the  demised  premises,  a  dwelling 
house  erected  thereon,  and  attached  to  the  freehold.  The  question 
raised  in  the  case  wan,  what  fixtures  erected  by  the  tenant  durins:  his 
term  arc  movable  by  him.  The  general  rule  of  the  common  hw  un- 
doubtedly is,  that  whatever  is  once  annexed  to  the  freehold  becomes 
part  of  it,  and  cannot  be  afterwards  removed,  except  by  him  who  is 
entitled  to  the  inheritance.  This  rule,  however,  never  was  intlexible. 
and  without  exceptions.  It  was  construed  most  strictly  between  exe* 
cutor  and  heir,  in  favour  of  the  latter;  and  more  liberally  between 
tenant  for  life  and  in  tail,  and  remainder-man  or  reversioner,  in  favour 
of  the  former;  and  tenant,  in  favour  of  the  tenant.  A  more  extensive 
exception  to  the  rule  has  been  of  fixtures  erected  for  the  purpOMs  of 
trade.  Fixtures  which  were  erected  to  carry  on  trade  and  manufac- 
tures, were  from  an  early  period  of  the  law  allowed  to  be  removed  by 
the  tenant,  during  his  term;  and  were  deemed  personalty  for  many 
other  purpoincs.     Ib'uL    143. 

2.  It  might  deserve  consideration,  whether,  if  the  rule  of  the  common  law 

of  England  which  prohibits  the  removal  of  6xturcs  erected  by  the  tenant 
for  agricultural  purpo!<es,  were  not  previously  adopted  in  a  state  t^y 
some  authoritative  practice  or  adjudication;  it  ought  to  be  assumed  by 
this  Court,  as  a  part  of  the  jurisprudence  of  such  state,  upon  the  mere 
footing  of  its  existence  in  the  common  law.     Ibid.     145. 

3.  The  question  whether  fixtures  erected  for  the  purposes  of  trade,  arc  or 

are  not  removable  by  the  tennnt,  docs  not  depend  upon  the  form  or 
«izo  of  the  building;  whether  it  has  a  brick  foundation  or  not,  or  is  one 
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or  two  stories  high,  or  has  a  brick  or  other  chimney.  The  sole  ques- 
tion is,  whether  it  is  designed  for  the  purposes  of  trade  or  not.  Ibid. 
146. 
4.  if  the  house  were  built  principally  for  a  dwelling  house  for  the  famOfi 
independently  of  carrying  on  a  trade,  then  it  would  doubtless  be  deem- 
ed a  fixture  falling  under  the  general  rule,  and  irremovable.  But  if  the 
residence  of  the  family  were  merely  an  accessary  for  the  more  benefi- 
cial natdab  of  the  tnde,  and  with  a  view  to  superior  accommodatioii 
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p  VOL.  I. 

VOL.  II. 
Page    9^  line  2,,  fo,  «      ,,,^^^„  ^^  „ 

"o  u'  ^   T     5°""«"  P"'  "  the."       ^ 

583*         -,  I '  ?'  "  r'^^"  ««»<J  "  persons. " 
583  i^' ^"^    '«a»s"  read  "  rises." 

•'aj,         3ii,  for  "  particular"  read  «  public 
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